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NOTE:— This  Reprint  of  the  First  Volume  of 
Schuylkill  Legal  Record  has  been  limited  to  the 
number  of  copies  the  Second  L'^gal  Record  was  in 
excess  of  the  First.  The  bracketted  numbers  of 
this  volume  represent  the  paging  of  the  original 
edition.  The  Index  and  Table  of  Cases  were  re- 
printed with  references  to  the  folio  pages  of  this 
Volume,  so  that  in  making  or  verifying  any  cita- 
tion it  should  be  to  the  bracketted  pages. 
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PREFACE. 


The  greater  number  of  the  cases  reported  in  this  volume  were 
decided  in  the  courts  of  Schuylkill  County.  Many  of  them  have 
been  frequently  cited  in  this  and  other  States.  It  is  hoped  that 
they  will  be  found  of  sufficient  value  to  the  Profession  to  justify 
their  preservation  in  this  form.  Vol.  H.  will  be  ready  for  delivery 
during  January  next,  and  will  be  twund  in  uniform  size  and  style 
with  Vol.  I.  The  two  volumes  contain  a  large  number  of  Equity 
and  Election  cases;  and  it  is  believed  that  no  books  issued  since 
Brightly's  Election  Cases  and  Brewster's  Reports  will  be  found  of 
equal  value,  upon  the  law  of  elections,  to  the  first  two  volumes  of 
the  Legal  Record  Reports. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


GARNER'S  APPEAL. 

1.  Where  a  bill  in  equity  has  been  filed  and  the  facts  found  by  the 
master  are  different  from  those  stated  in  the  bill,  the  bill  should  be 
amended  in  the  court  below. 

2.  Where  the  legal  title  is  in  one  party  and  the  equitable  title  in 
another,  the  latter  is  entitled  to  such  a  decree  as  will  place  upon 
record  the  fact  that  the  former  is  merely  a  trustee. 

3.  Where  no  damages  are  asked  in  the  court  below,  and  none  given, 
the  decree  will  not  be  reversed  for  that  reason. 

Error  to  the  Court  of  Common  Pleat  of  Schuylkill  County. 

Trunkey,  J.,  delivered  the  opinion  May  5th,  1879. 

Spinney  purchased  the  property  at  sheriff's  sale  for  him- 
seK  James  R.  Cleaver  and  William  Cleaver,  each  to  have  one- 
third.  The  Cleavers  agreed  in  writing,  October  8,  1875,  ^^ 
sell  the  whole  to  the  plaintiffs,  and  Spinney  made  a  like  sale  to 
Torrey ;  neither  party  then  having  knowledge  of  the  sale  made 
by  the  other,  and  neither  having  authority  to  sell  the  other's 
interest.  Only  a  small  portion  of  purchase  money  was  paid  on 
either  contract  before  all  parties  had  knowledge  of  the  respective 
sales  and  claims  of  and  to  the  property.  The  plaintiffs  obtain- 
ed possession  of  the  whole  before  the  sheriff  had  received  the 
bid  or  executed  his  deed,  and  on  12th  October,  tendered  the 
amount  due  on  their  contract  to  Cleavers  and  demanded  title. 
On  October  i8th  they  tendered  to  the  sheriff  the  sum  bid^ 
$12,050,  which  was  refused,  because  it  had  been  previously 
paid  by  Spinney  with  money  he  had  received  from  Torrey. 
Fraud  in  fact  was  not  committed  by  any  of  the  parties.  The 
facts  found  by  the  master,  as  well  as  those  admitted  in  the 
])]eadings,  were  not  in  dispute  when  the  Court  below  made  the 
flecree,  nor  are  they  here ;  for  the  exceptions  were  not  to  tind- 
int^s  of  fact  nor  omission  to  find,  but  merely  to  his  recom- 
mendations for  a  decree. 

The  plaintiffs  prayed  specific  performance  of  their  con- 
tract with  Cleavers.  From  the  master  they  went  before  the 
Court  with  facts  which  forbade  a  decree  affecting  Torrey's 
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title  for  more  than  two-thirds.  The  Court  could  not  grant  the 
relief  specifically  asked  in  the  first  t\Vo  paragraphs  of  the 
prayer.  Having  ]K)Ssession  of  the  property,  and  nearly  all  the 
purchase  money  in  their  hands,  possibly  not  bound  to  retain 
possession  and  accept  title  for  two-thirds,  with  right  to  accept 
so  much  as  Cleavers  could  convey  and  defalk  daniag'es,  if  any; 
no  offer  was  made  to  amend  their  bill,  nor  anything  put  on 
record  to  show  what  they  claimed  upon  a  state  of  facts,  in 
some  respects,  materially  different  from  those  stated  in  their 
bill.  There  l)eing  neither  evidence  nor  finding  of  actual  dam- 
ages, the  Court  among  other  things,  decreed  a  conveyance  of 
two-thirds  of  the  [2]  property  on  payment  of  two-thirds  of 
the  balance  of  purchase  money;  conditioned,  that  if  the  plain- 
tiffs should  not  file  their  acceptance  and  assent  within  ten  days, 
the  bill  would  be  dismissed  w'ithout  prejudice.  Xo  motion  or 
suggestion  appears  to  have  been  made  for  correction  in  form  or 
for  UKxlification  of  the  decree.  We  see  nothing  in  the  circum- 
stances calling  for  sending  the  cause  back  for  further  proceed- 
ings, as  a  matter  of  grace.  We  doubt  not  that  the  Court  would 
have  made  all  proper  orders  for  amendments,  for  ascertain- 
ment of  damages,  and  for  modification  of  the  decree  for  the 
asking. 

The  offer  of  defendants  made  and  filed  in  this  Court  on 
the  day  of  argument,  cannot  affect  the  result.  In  the  almost 
universal  depression  of  values  may  exist  a  reason  why,  to-day 
they  would  gladly  convey  the  whole  and  receive  the  money. 
Although  they  so  stoutly  resisted  when  they  filed  their  answers 
showing  cause  for  refusal  of  the  plaintiffs'  demand. 

While  agreeing  with  nearly  all  the  conclusions  of  the  mas- 
ter and  Court  below,  we  are  not  of  opinion  that  the  bill  should 
Tiave  been  dismissed. 

The  legal  title,  vested  by  the  sheriff's  deed,  is  in  Spinney. 
He  bought  and  holds  two-thirds  for  Cleavers,  and  is  their  trus- 
tee. 1x>un(l  to  convey  to  them  on  payment  of  the  proportionate 
part  of  i)urchase  money.  This  trust  is  claimed  and  admitted  by 
all  the  parties ;  the  plaintiffs,  however,  claimed  it  was  for  the 
whole.  Spinney  has  executed  no  deed  or  declaration  of  trust 
to  Cleavers,  and  the  plaintiffs  under  their  contract  are  interest- 
ed in  having  record  evidence  of  the  trust.  To  dismiss  the  bill 
is  to  leave  their  rights  in  peril. 
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This  action  does  not  appear  to  have  been  wantonly  coni- 
menced.  Cleavers  contracted  to  sell  the  whole,  when  they  knew 
they  had  title  to  only  part,  concede  that  they  expected  Spinney 
to  join  them  in  makings  title,  yet  their  negligence  was  the  canse 
of  plaintifF.'s  complaint.  They  and  Spinney  created  an  ai)pear- 
ance  of  injury  vSulVicient  to  justify  the  bill,  and,  if  satisfied  that 
the  plaintiffs  were  moved  by  the  same  spirit  after  the  master's 
report,  as  when  they  began  the  suit,  their  c'\sts  would  l>e  al- 
lowed. -» 

Decree  reversed.    And  it  is  now  considered  and  decreed 

1.  That  defendant,  Albion  P.  Spinney,  inirchased  the 
property  described  in  the  bill  at  sheriff's  sale,  in  trust  for  him- 
self. James  R.  Cleaver  and  William  Cleaver,  to  hold  as  tenants 
in  common  and  that  the  legal  title  vested  in  him  by  the  sheriff's 
deed  is  in  trust  for  the  use  of  James  R.  Cleaver  and  William 
Cleaver,  their  heirs  and  assigns,  for  the  undivided  two-thirds 
of  the  sum  bid  at  sheriff's  sale. 

2.  That  the  complainant's  bill,  so  far  as  relates  to  defen- 
dants. J.  Frank  Werner  and  William  Torrcy,  be  dismissed  and 
that  they  recover  their  costs. 

3.  That  this  action  and  decree,  .save  to  the  matter  of  the 
first  paragraph  of  this  decree,  be  without  prejudice  to  any  party 
or  person  in  any  other  or  future  action  or  proceeding,  at  law 
or  in  equity. 

4.  That  the  costs,  including  costs  of  appeal,  except  as  or- 
dered in  second  paragraph,  be  ])aid  one-half  by  plaintiffs  and 
the  other  half  by  defendants.  Spinney,  James  R.  and  William 
Cleaver. 

Hughes  &  Farquhar,  for  Appellants:  D.  B.  Green,  Wil- 
liam A.  Marr.  James  &  J.  W.  Ryon,  George  R.  Kaercher,  for 
Appellees. 


IN  THE  SUPREME  COURT  OF  PENNSYLVANIA. 


[3]    THE  PHILADELPHIA  &  READING  R.  R.  CO. 

V.  RAMSEY. 

The  evidence  shows  that  the  railroad  company  undertook  to  carry  a 
package  intrusted  to  them  beyond  the  terminus  of  their  own  line. 
Held,  that  the  company  thereby  became  responsible  for  its  safe  deliv- 
ery at  its  destination. 

Error  to  the  Court  of  Common  Pleas  of  Schuylkill  County. 
Opinion  delivered  May  stii,  1879. 
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1.  This  was  an  action  of  assumpsit. 

2.  The  declaration  was  for  damages  caused  by  the  loss 
of  a  package  of  clothing  alleged  to  have  occurred  through  the 
failure  of  the  defendants  to  safely  carry  to  and  deliver  the  said 
package  at  the  place  mentioned  in  the  address  thereon.  The 
plea  was  ''non  assumpsit/' 

3.  The  verdict  of  the  jury  was  in  favor  of  the  plaintiff 
for  one  hundred  and  seventy-eight  and  20-if>o  dollars;  same 
day  judgment  entered  upon  the  verdict. 

HISTORY  OF  THE  CASE. 

Upon  the  i6th  day  of  July,  1873,  William  Ramsey,  the 
plaintiff  in  the  case  below,  took  a  package  oi  clothing  to  the 
express  office  of  the  Philadelphia  &  Reading  Railroad  Com- 
pany, in  the  borough  of  Mahanoy,  in  Schuylkill  county,  this 
State.  The  package  was  made  up  in  paper  and  addressed  to 
the  plaintiff's  wife  at  Rehoboth,  State  of  Delaware.  The  ad- 
dress was  on  the  package  when  brought  to  the  ofifice  and  deliv- 
ered to  the  express  agent.  Ramsey  expressed  a  desire  to  pay 
the  express  charges  for  the  whole  route,  saying ^that  his  wife 
might  not  have  the  money  to  pay  for  it  when  it  reached  Reho- 
both. The  express  agent,  T.  L.  Hess,  could  not  tell  what  the 
charge  through  would  be,  but  said  something  about  the  pay- 
ment and  about  its  being  collected  back,  if  Ramsey  would 
promise  to,  pay  him,  Hess,  promptly  when  the  amount  would  be 
learned.  Nothing  was  paid  at  the  time.  The  package  was  for- 
warded by  the  Company  to  Birdsboro,  a  station  on  the  line  of 
the  Philadelphia  &  Reading  Railroad ;  and  there  it  was  trans- 
ferred to  the  Wilmington  &  Reading  Railroad.  Both  these 
companies  were  doing  an  express  business  on  the  line  of  their 
own  road.  These  companies  were  not  otherwise  connected 
than  that  they  were  both  engaged  in  the  same  business  and 
that  freight  and  express  matter  were  transferred  from  the  one 
road  to  the  other  by  means  of  a  branch  track.  In  every  other 
way  they  were  separate  and  distinct  companies.  The  route  by 
Birdsboro  was  the  nearest  and  the  usual  route  to  forward  ex- 
press matter  between  the  point  of  shipment  and  address  of  this 
package.  The  package  was  in  good  condition  when  it  passed 
out  of  the  hands  of  the  Philadelphia  &  Reading  Express  Com- 
pany, and  the  agent  of  the  latter  company,  at  Birdsboro,  re- 
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quested  the  agent  of  the  Wihiiington  &  Reading  Road  to  for- 
ward the  package,  which  he  undertook  to  do. 

Somewhere  l>etween  Birdsboro  and  Rehohoth  the  pack- 
age was  lost.  After  the  loss,  sometime  after.  Ramsey  paid  to 
Hess,  the  agent  of  the  Philadelphia  &  Reading  Company,  at 
Mahanoy.  forty  cents,  before  the  express  charge  from  Mah- 
anoy  to  Birdslx)ro  only.  There  was  no  through  charge  made 
or  received  by  said  company  or  its  agent,  and  about  the  time 
of  this  payment  a  receipt  was  given  Ramsey  for  the  package  by 
the  agent.  This  receipt  not  having  been  given  at  the  time  of 
receiving  the  [3]  package  was  no  part  of  the  original  transac- 
tion, and  was  not  given  in  evidence. 

Suit  was  brought  against  the  Philadeli)hia  &  Reading  Rail- 
road Company  to  recover  the  value  of  the  contents  of  the  lost 
package.  It  was  not  pretended  at  the  trial  that  the  loss  was  oc- 
casioned by  any  negligence  of  the  defendants  while  the  pack- 
age was  l>eing  forwarded  by  them,  or  that  they  were  at  fault 
as  to  the  route  by  which  they  forwarded  it  after  leaving  their 
hands.  It  was  claimed,  that  as  the  defendants  had  received  the 
package  addressed  to  Rehoboth  to  be  forwarded  to  that  place, 
they  contracted  with  the  plaintiff  to  safely  carry  it  the  whole 
way  and  deliver  it  at  the  end  of  the  route.  And  although  it 
was  not  questioned  that  the  loss  was  occasioned  by  the  negli- 
gence of  some  other  carrying  company,  yet  it  was  claimed  that 
the  Philadelphia  &  Reading  Company  should  make  good  the 
loss. 

The  evidence  of  the  undertaking  to  be  responsible  for  the 
whole  route,  consisted  in  the  facts  that  the  package  was  ad- 
dressed to  Rehoboth,  and  a  willingness  expressed  by  Ramsey 
to  pay  the  charges  through.  The  charges  were  not  paid 
through.  vSo  that  in  fact  the  only  evidence  on  which  to  base  a 
contract  was  the  address  on  the  package.  The  learned  Judge 
who  tried  the  cause  left  it  to  the  jury  to  say  whether  the  con- 
tract was  to  carry  the  package  the  whole  way  or  not.  The 
company  complain  that  the  facts  were  not  sufficient  to  raise  an 
implied  contract  to  carry  l>eyond  their  own  line,  and  the  Court 
should  have  directed  a  verdict  for  the  defendants. 

Per  curiam  :  We  think  there  was  evidence  suflficiently 
clear  to  submit  to  the  jury,  that  the  plaintiffs  in  error  under- 
took to  carry  the  package  intrusted  to  them  beyond  the  ter- 
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minus  of  their  own  line,  and  so  became  responsible  for  its  safe 
delivery  at  Rehoboth.  The  agent  of  the  company  told  the  de- 
fendant that  **they  could  send  it  on  and  collect  (sic)  back  to 
this  office,  and  I  will  do  that  if  you  will  pay  me  promptly,  the 
express  charges  when  I  get  the  return,"  Chouteaux  v.  Leech, 
6  Harris,  224;  Baltimore  and  Philadelphia  Steamboat  Co.  v. 
Brown.  4  P.  F.  Smith,  yy.  There  was  no  error  then  in  the  an- 
swers of  the  learned  Court  to  the  points  presented  to  him  which 
have  been  assigned  for  error. 

Judgment  affirmed. 

James  Ellis,  for  Plaintiff  in  Error;  Hughes  and  Farquhar, 
for  Defendant  in  Error. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


MARGARET  SCHOLLY  v.  THE  TOWNSHIP 
OF  MAHANOY. 

A  township  is  liable  for  damages  to  a  person  injured,  resulting  from 
negligence  in  the  making  and  repairing  of  the  public  roads.  Al- 
though an  act  of  assembly  directs  the  supervisor  of  the  township  to 
sell  such  roads  at  public  auction  to  the  lowest  and  best  bidder. 

It  is  the  duty  of  the  supervisor  (the  official  agent  of  the  township), 
notwithstanding  the  contract,  to  see  that  the  roads  are  in  a  good  and 
safe  conu^clon  for  the  public  travel. 

Rule  to  show  cause  why  judgment  should  not  be  entered  for  de- 
fendant non  obstante  veredicto. 

Walker,  J.,  delivered  the  opinion  November  14th,  1876. 
This  was  a  suit  brought  by  the  plaintiflf  to  recover  damages 
for  negHgence  in  not  repairing  the  pubUc  roads  in  Mahanoy 
townsliip.  which  [5]  occasioned  the  death  of  her  husband 
John  Scholly,  on  the  19th  of  February,  1870.  On  the  2d  of 
October,  1875.  the  jury  rendered  a  verdict  in  favor  of  the 
plaintifif  for  $2,196.25.  The  defendant  at  the  trial  requested 
the  Court  to  charge  the  jury  in  9th  point,  "that  by  the  act  of 
assembly  of  19th  January,  i860,  relative  to  the  selling  of  the 
repairing  of  the  public  roads  in  Mahanoy  township,  all  control 
over  the  repairing  and  opening  of  the  roads  of  the  township  is 
put  in  the  hands  of  a  contractor,  and  the  township  cannot  be 
held  liable  for  his  negligence,  and  the  plaintiff  cannot  recover 
in  this  suit." 

The  Court  declined  to  instruct  the  jury  as  requested,  but 
reserved  the  point  for  further  consideration,  and  after  a  ver- 
dict for  the  plaintiff  on  the  4th  of  October,  1875,  the  Court  di- 


Digitized  by 


Google 


MARGARET  SCHOLLY  V.  THE  TOWNSHIP  OF  MAHANOY.         7 

rected  a  rule  to  be  entered  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  judgment  entered  for  the  defendant  non 
obstante  veredicto.  The  evidence  showed  that  in  the  year 
1869  ^he  repairing  of  the  roads  was  let  out  to  a  contractor. 
The  sole  question  therefore  is:  Does,  the  act  of  19  January, 
i860,  P.  4,  take  from  the  supervisor  the  entire  control  of  the 
repairing  of  the  public  roads,  and  relieve  the  township  of  Mah- 
anoy  from  the  responsibility  of  keeping  them  in  good  order  and 
safe  traveling  condition?  If  it  does,  then  this  verdict  must  be 
set  aside. 

There  can  be  no  doubt  that  a  municipal  corporation  such- 
as  a  city,  borough,  township  or  county  is  liable  for  damages, 
for  the  neglect  of  its  officers  in  keeping  the  streets,  roads  and 
bridges  in  proper  repairs.  Dean  v.  New  Mil  ford  township,  5, 
W.  &  S.,  545;  10  Harris,  54;  10  Harris,  385 ;  6  P.  F.  S.,  204; 
27  P.  F.  S.,  109.  But  the  argument  of  the  defendant  is,  that 
the  legislature,  by  the  passage  of  the  act  of  i860,  intended  to 
and  did  transfer  the  entire  control  of  the  roads  and  the  respon- 
sibility of  repairing  them,  from  the  township,  and  put  it  upon 
the  contractor:  and  that  after  the  roads  had  been  let  out  the 
principle  of  master  and  servant  and  of  principal  and  agent  of 
the  township  to  the  contractor  closed,  and  the  law  of  respon- 
deat superior  applied  to  the  contractor  and  not  to  the  township. 
The  1st  section  of  the  act  of  assembly  requires  the  supervisor 
of  Mahanoy  township  after  publishing  the  proper  notice  ta 
give  out  by  public  outcry  to  the  lowest  and  best  bidder  the 
making  and  repairing  of  all  the  public  roads  in  the  township 
for  the  ensuing  year.  In  the  2d  section  the  supervisor  is  re- 
quired to  view  and  inspect  the  making  and  repairing  of  the 
public  roads  at  least  once  during  every  month  ^nd  be  fully  sat- 
isfied before  payment  be  made  that  the  contractors  have  fully 
complied  with  their  contracts,  for  whicli  service  he  shall  re- 
ceive certain  compensation.  The  3d  section  provides  that  each 
purchaser  or  contractor  of  the  roads  shall,  before  entering  up- 
on his  contract,  file  with  the  supervisor  a  bond  approved  by  the 
auditors  of  the  township,  with  sufficient  security  to  the  amount 
of  his  contract,  for  the  faithful  performance  of  his  duties  to 
keep  the  roads  in  good  repair,  and  save  and  keep  the  township 
harmless  from  damages  in  consequence  of  accident  from  ne- 
glect in  keeping  the  roads  in  good  condition.    Jn  the  5th  sec- 
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tion  the  supervisor  and  contractor  are  both  liable  by  indictment 
for  a  violation  of  any  of  the  provisions  of  the  act. — 8  Wr.,  197. 
To  sustain  their  position  the  defendants'  counsel  rely  upon 
Painter  v.  The  Mayor  of  Pittsburg,  10  Wr.,  213,  where  it  is 
held  that  a  municipal  corporation  is  not  responsible  with  it. 
And  also  in  Allan  v.  Willard,  7  P.  F.  S.,  374,  affirming  Painter 
V.  The  Mayor,  [6]  &c.,  and  holding  that  when  an  injury  is 
done  by  a  person  exercising  an  independent  employment,  the 
person  employing  is  not  responsible  to  the  person  injured. 

The  first  of  these  decisions  was  made  upon  the  act  of  22 
April,  1858,  (P.  L.  471)  authorizing  the  council  of  Pittsburg 
to  construct  a  sewer  in  any  street  in  the  city,  in  pursuance  of 
which  they  passed  an  ordinance  providing  for  ils  construction, 
and  a  written  contract  was  made  with  Allan  &  Kerr.  The  con- 
tractors (after  excavating  the  street)  failed  to  put  up  proper 
barriers  and  the  plaintiff's  husband,  by  reason  thereof,  fell  into 
the  excavation  and  received  injuries  which  occasioned  his 
death.  Judge  Strong,  in  delivering  the  opinion  of  the  Court, 
says  :  **The  defendants  had  no  control  over  the  men  employed 
by  the  contractors,  or  over  the  contractors  themselves,'^  and 
therefore  he  held  that  as  the  wrong  was  not  done  by  the  ser- 
vants of  the  defendants,  there  is  no  room  for  the  principle  of 
respondeat  superior.  The  building  of  the  sewer  was  not  prop- 
erly municipal  duties,  otherwise  the  defendants  admit  in  their 
agreement  that  the  city  could  not  shuffle  off  the  responsibility 
on  irresponsible  parties. — 10  Wr.,  218. 

In  Allan  v.  Willard,  7  P.  F.  S.,  381,  Judge  Agnew  while 
acknowledging  the  principle  that  when  an  injury  is  done  by  a 
person  exercising  an  independent  employment,  the  person  em- 
ploying is  not  responsible  to  the  person  injured,  holds  that 
there  are  cases  where  responsibility  cannot  be  thrown  off.  Such 
was  Ellis  V.  Sheffield  Gas  Company,  75  Eng.  C.  L.  Rep.,  767. 
Nor,  sa}'s  the  Judge,  does  the  principle  extend  to  cases  where 
the  employer  of  the  contractor  has  not  relinquished  his  control 
over  the  work  to  be  done,  and  still  continues  liable  for  his  duty 
to  others  in  respect  to  it.  Blake  v.  Heist,  2  Hulstone,  &c., 
Rep.,  20.  In  Homan  v.  Stanley,  16  P.  F.  S.,  464,  where  the 
owner  about  to  build,  contracted  with  one  to  dig  the  founda- 
tion, another  to  do  the  masonry,  and  a  third  to  put  up  the 
superstructure;  the  excavation  not  being  sufficiently  guarded. 
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the  plaintiff  fell  in  and  was  injured.  It  was  held  that  the  own- 
er and  not  the  contractor  was  liable.  In  Storrs  v.  City  of 
Utica  17,  N.  Y.  Rep.,  104,  it  was  held  that  although  municipal 
work  may  be  let  out  by  contract,  the  corporation  still  remains 
charged  with  the  care  and  control  of  the  streets  in  which  the 
improvement  is  carried  on,  and  that  the  corporation  cannot  in 
this  way  avoid  liability  to  individuals  who  are  injured. 

Wray  v.  Evans,  Leg.  Int.  7  July,  1876,  is  a  case  where 
Wray,  after  entering  into  a  contract  to  lay  gas  pipes  for  the 
Pittsburg  Gas  Company  sublet  it  to  Davis,  in  the  execution  of 
which  Davis  dug  a  trench  into  which  the  plaintiff  fell  and 
broke  his  leg ;  it  was  held  that  as  long  as  Davis  continued  to 
work  with  satisfaction  to  the  company,  Wray  had  no  more 
power  over  the  work  than  an  entire  stranger,  and  therefore 
was  not  liable. 

The  ground  upon  which  these  decisions  rest  is  that  where 
the  employer  of  the  contractor  has  not  relinquished  his  control 
over  the  work  to  be  done,  he  continues  liable  notwithstanding 
his  contract,  5  N.  Y.  Rep.  369:  3  Hill  531 ;  Leg.  Gaz..  12  Nov.. 

1875. 

Does  the  Act  of  i860  then  take  from  the  supervisor  all 
-control  over  the  public  road  ? 

First.  It  makes  it  his  duty  to  view  and  inspect  them,  and  be 
fully  [7]  satisfied  before  payment  is  made  that  the  contract  has 
been  fully  complied  with. 

Second.  It  is  his  duty  to  receive  from  the  contractors  a 
bond  with  sufficient  surety  to  the  amount  of  his  bid    for  the' 
faithful  performance  of  his  duties  to  keep  the  road  in  good  re- 
pair and  save  and  keep  the  township  harmless  from  damage, 
from  accidents,  occurring  therefrom. 

This  shows  that  the  legislature  never  contemplated  de- 
priving the  supervisor  of  his  control  over  the  roads.  If  the 
contractor  should  fail  to  keep  the  roads  in  good  order,  there 
can  be  no  doubt  that  it  would  then  become  the  duty  of  the 
supervisor  to  retain  the  contract  money  (to  Wr.  224),  or  so 
much  of  it  as  might  be  required,  and  with  or  without  notice, 
according  to  the  exigencies  of  the  case,  repair  the  roadshimself. 
so  that  the  lives  of  the  traveling  public  should  not  be  jeopardiz- 
ed. (4  C.  355 :  27  P.  F.  S.  320)  Their  safety  is*  of  para- 
mount importance.     He  is  the  official  agent  of  the  township, 
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and  as  Judge  Strong  says  in  Childs  v.  Brown  township,  4  Wr.^ 
333,  the  township  has  a  right  to  his  judgment  and  skill.  In 
the  language  of  Judge  Gordon  in  the  township  of  Newlin  v. 
Davis,  2"]  P.  F.  S.,  320,  *'If  there  is  no  liability  on  the  part  of 
the  township'*  (when  the  law  makes  it  the  duty  of  the  super- 
visor to  oversee  the  road)  the  result  must  be  that  the  party  in- 
jured must  be  wholly  without  redress,  for  he  who  created  the 
obstruction  from  which  the  injury  arose,  may  \yt  insolvent, 
dead  or  out  of  the  State.  And  he  adds,  the  public  authorities 
are  charged  with  the  maintenance  of  the  highw^ays,  and  they 
have  abundant  power  for  that  purpose;  that  they  should  keep 
them  in  a  safe  condition  is  of  the  highest  importance  to  the  cit- 
izen, absolutely  necessary  for  his  safety  and  welfare,  and  to 
that  end  he  pays  his  tax.  When,  therefore,  the  officer  neglects 
his  duty  the  municipality,  w'hich  he  represents,  must  answer  for 
it.  A  man  ow^ning  the  soil  who  cuts  a  road  across  a  public 
road  for  drainage  must  bridge  it  at  his  ow-n  expense  and  keep 
it  in  repair.  But  if  he  neglects  this  the  township  must  do  it, 
or  they  are  liable  for  damages  for  injuries  accruing  therefrom. 
Woodring  v.  Forks  township,  4  C.  355. 

There  would  be  no  necessity  for  requiring  a  bond  from 
the  contractor  to  hold  the  township  harmless  if  the  township 
w^ere  not  primarily  liable  for  damages  for  negligence  in  repair- 
ing the  roads. 

Then  again,  the  Act  of  Assembly  requires  the  supervisor 
to  be  satisfied  before  payment  that  the  roads  are  in  good  order, 
and  if  he  was  satisfied  with  this  piece  of  road  (which  the  jury 
have  found  by  their  verdict  to  be  in  an  unsafe  condition  for 
public  use)  he  was  guilty  of  negligence  as  an  official  agent  and 
for  which  the  township  is  responsible. 

Again,  it  appears  to  me  that  there  is  a  difference  between 
building  a  sewer  under  the  Pittsburg  act  at  the  cost  of  the 
property  holders  along  which  it  is  constructed  and  our 
act  of  1869  relative  to  public  roads.  The  former  is  for  the 
benefit  of  private  individuals  and  may  be  done  by  the  city,  the 
latter  is  for  the  public  interest  and  must  be  performed  by  the 
township. 

The  argument  in  this  case  is  predicated  upon  the  defen- 
dant's 9th  point,  which  assumes  that  the  injury  happened 
through  the  negligence  of  the  contractor  in  not  keeping  the 
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piece  of  road  in  proper  repair,  and  that  the  township  had  no 
control  over  it.  But  the  evidence  in  this  case  shows  this  im- 
portant fact,  that  for  some  years  before  Sholly  was  killed,  and 
before  this  contract  for  repairing  was  made  the  road  had  only 
l)een  [8]  opened  at  that  point  between  12  and  143/i  feet.  The 
witnesses  differ  as  to  the  width.  It  was  therefore  too  narrow 
on  a  steep  mountain  side,  around  a  curve,  where  the  view  was 
intercepted  by  the  hill.  This,  in  my  opinion,  was  mainly  the 
cause  of  the  accident,  and  was  constructive  notice  of  danger, 
27  P.  F.  S.,  109.  The  duty  of  the  township  when  laying  out 
and  opening  a  public  road,  is  to  make  it  wide  enough  for  the 
safety  of  travelers,  esi>ecially  in  dangerous  places,  such  as  this, 
and  their  failure  to  do  so  is  negligence. 

A  majority  of  us  are  of  the  opinion  that  the  Court  were 
right  in  declining  to  charge  the  jury  as  rec|uested  by  defen- 
dants. Rule  discharged  and  judgment  ordered  to  be  entered 
upon  the  verdict. 

J.  Wright,  B.  W.  Gumming,  for  Plaintiff;  Thos.  R.  Ban- 
nan,  Guy  E.  Farquhar,  H.  M.  Darling,  Judge  Ryon,  for  De- 
fendant. 


COURT  OF  COMMON    PLEAS   NO.  4,  OF   PHILADELPHIA. 


LLOYD  V.  UXDERKEEFFER. 

A  married  woman  can  become  a  lessee  of  premises  and  is  bound  by 
all  the  covenants  of  the  lease  signed  by  her. 

A  failure  of  the  constable  to  set  apart  property  under  a  claim  of  the 
exemption  law  is  not  a  defence  in  replevin  for  goods  distrained  for  the . 
rent. 

Sur  Ruie  for  a  New  Trial. 

Elcock,  J.,  delivered  Ihe  opinion  April  5th,  1879. 

This  was  a  replevin  for  goods  distrained  upon  for  rent  of 
premises  (x:cupied  by  plaintiflf,  a  married  woman,  under  a  writ- 
ten lease-  from  the  defendant.  On  the  trial  the  lease  was  ad- 
mitted in  evidence,  which  contained  a  waiver  of  the  law  of  Qtli 
April.  1849,  exempting  property  to  the  value  of  $300  from  levy 
and  .sale,  &c.  Tt  is  contended  that  the  lease  made  by  a  married 
woman  is  void,  and  that  no  right  of  distress  can  be  founded 
thereon.  A  lease  with  possession  thereunder  differs  from  the 
ordinary  contracts  in  relation  to  the  rights  of  married  women. 
That  a  married  woman  can  receive  a  grant  coupled  with  con- 
ditions or  subject  to  payment  of  a  rent,  and  that  she  can  enter 
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into  such  a  contract,  her  husband  not  objecting,  cannot  be 
doubted  since  Baxter  v.  Smith,  6  Binney,  427.  See  also  Borts 
V.  Borts,  12  Wright,  382;  Harrington  v.  Gable,  2  W.  X.  509, 
and  even  her  bond  in  payment  of  purchase  money  is  good  as 
against  the  land  conveyed  ;  Patterson  v.  Robinson,  1  Casey,  81 ; 
Ramborger  v.  Ingraham,  2  Wright,  146;  Glass  v.  Warwick,  4 
Wright,  140.  That  she  had  power  to  waive  the  benefit  of  the 
exemption  law  as  part  of  the  condition  of  the  grant  to  her  is 
equally  clear.  If  she  is  liable  for  one  she  is  for  ;ill  the  cove- 
nants. 

The  question,  moreover,  cannot  be  raised  in  this  action, 
which  is  simply  to  determine  the  title  to  the  goods  on  the  prem- 
ises. As  none  were  appraised  or  set  apart  it  cannot  be  said  any 
claim  for  them  was  made  or  allowed.  Unless  appraised  and  set 
apart  the  goods  in  suit  did  not  t^ecome  plaintiff's  property  by 
virtue  of  the  exemption  law.  Demand  must  be  made  of  the 
constable  or  person  making  the  distress  at  a  proper  time  and  in 
a  proper  manner  for  the  benefit  of  the  act,  and  if  he  fails  to 
perform  the  duty  demanded  he  is  liable  in  an  action. 

The  jury  was  properly  instructed  on  all  these  points. 

Rule  discharged. 


SUPREME  COURT  OF  PENNSYLVANIA. 


[9]  GRAVER,  TRUSTEE,  v.  FEHR. 

1.  The  supplement  to  the  act  of  1863,  approved  March  6th,  1872, 
prohibits  proceedings  under  tne  act  of  1863,  unless  they  are  founded 
on  a  contract  in  writing  or  by  parole,  by  which  the  relation  of  landlord 
and  tenant  is  established  between  the  parties,  and  a  certain  rent  iti 
therein  reserved. 

2.  This  being  a  summary  proceeding,  in  derogation  of  the  common 
law,  and  given  only  by  statute,  the  necessary  jurisdiction  must  appear 
aflarmatively  on  the  record,  or  the  proceedings  are  coram  non  judice 
and  utterly  void. 

3.  The  limitation  in  the  twenty-first  section  of  the  act  of  1810,  re- 
quiring a  certiorari  to  be  sued  out  within  twenty  days  from  the  rendi- 
tion of  the  judgment,  does  not  apply  when  It  Is  apparent  the  justice 
has  no  jurisdiction. 

4.  The  act  of  1810  Is  a  code  designed  to  regulate  the  power  and  jur- 
isdiction of  justices  In  the  collection  of  debts  and  demands  and  does 
not  apply  to  summary  process  for  obtaining  possession  of  leased  prop- 
erty under  the  landlord  and  tenant  acts. 

5.  A  certiorari  Is  no  supersedeas  to  further  proceedings  under  the 
landlord  and  tenant  acts. 

Gordon,  J.,  dehvered  the  opinion  May  7th,  1879. 

This  was  a  proceeding  instituted  by  Morgan  \\^  Fehr, 

the  plaintiff  l)elo\v,  before  a  justice  of  the  peace,  under  the  land- 
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lord  and  tenant  act  of  December  14th,  1863,  (Ph.  L.  1864, 
1 127)  to  recover  from  the  defendant  certain  demised  premises, 
situate  in  the  borough  of  Tremont,  Schuylkill  county.  The 
record  of  the  justice  after  describing  the  premises,  set  out  that 
the  plaintiff  **did  demise  the  said  premises  during  the  will  and 
pleasure  of  Morgan  W.  Fehr,  to  Charles  Clraver,  trustee  for  his 
wife  Malinda  Graver,  the  tenant  now  in  p<jssession.  and  that 
the  said  Charles  Graver,  trustee  as  aforesaid,  entered  into  pos- 
session of  said  premises  by  virtue  of  said  lease  in  writing,  and 
held  the  same,  and  that  the  said  term  for  which  the  said  prem- 
ises were  demiseil  is  fully  ended/'  There  is  also  a  statement  of 
demand  and  notice,  and  the  necessary  allegation  that  the  defen- 
dant had  refused  to  deliver  up  possession.  In  all  these  proceed- 
ings, however,  there  is  nothing  by  which  the  jurisdiction  of  the 
justice  can  even  be  inferred.  The  supplement  to  the  act  of  1863, 
approved  March  6th,  1872  (Ph.  L.  22),  prohibits  a  proceeding 
under  this  act,  **unless  such  proceeding  shall  be  founded  on  a 
written  lease  or  contract  in  writing  or  on  a  paiol  agreement  in 
and  by  which  the  relation  of  landlord  and  tenant  is  established 
between  the  parties  and  a  certain  rent  is  therein  reser'i'cd/' 

Now,  not  only  does  it  not  appear  by  the  proceedings  be- 
fore the  justice,  that  a  certain  rent  was  reserved  in  the  lease 
therein  recited,  but  from  the  whole  case  as  we  have  it  before  us, 
it  is  manifest  that  there  is  no  such  rent.  As  therefore,  this 
summary  proceeding,  though  convenient  and  necessary  in 
proper  cases,  is  in  derogation  of  the  common  law;  and,  as  it 
is  giten  only  by  the  statute,  the  necessary  jurisdiction  must 
appear  affirmatively  on  the  face  of  the  record,  or  the  proceed- 
ings is  coram  non  judice  and  utterly  void.  McGee  v.  Fessler 
(  I  Barr,  126.)  We  have  here,  however,  a  case  in  the  very  teeth 
of  the  legislative  prohibition;  a  lease  at  will  without  a  reserva- 
tion of  rent  of  any  kind,  so  that,  so  far  as  jurisdiction  is  con- 
cerned, it  is  affirmatively  by  the  proceedings  themselves  put 
out  of  the  question.  Indeed,  it  does  not  seem  to  be  seriously 
denied,  but  that  the  justice,  in  taking  cognizance  of  and  giving 
judgment  in  the  case,  did  that  which  the  law  gave  him  no  right 
to  do,  but  the  defendant  was  turned  out  of  Court  on  the  ground 
that  the  certiorari,  not  having  [10]  been  sued  out  within  twen- 
ty days  from  the  rendition  of  the  judgment  was  too  late.  This 
was  error:  for,  in  the  first  place,  even  under  the  twenty-first 
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section  of  the  act  of  1810,  this  Hmitation  does  not  apply  where 
it  is  apparent  the  justice  has  no  jurisdiction.  Lacock  v.  White 
(7  Har.,  495.)  And  in  the  second  place,  that  act  does  not  ap- 
ply to  the  summary  process  for  obtaining  possession  of  leased 
property  under  the  landlord  and  tenant  acts.  This  was  so  held  by 
Judge  King,  in  Rubisam  v.  Williams,  (  i  Ash., 230)  and  we  are 
inclined  to  think  that,  in  this,  his  conclusion  was  correct.  The 
act  of  1810,  known  as  the  one  hundred  dollar  act,  is  a  uniform, 
symmetrical  code,  designed  to  regulate  the  powers  and  juris- 
diction of  justices  of  the  peace  in  the  collection  of  *'debts  and 
demands,"  and  the  twenty-first  section  l>eing  part  and  parcel 
thereof,  extends  to  nothing  beyond  its  provisions.  It  is  true 
the  act  of  1863,  ^^  "^^'^^^  ^^  ^^^^^  ^^  1830,  provides  that  **nothing. 
therein  contained  shall  prevent  the  issuing  of  a  certiorari  with 
the  usual  form  and  efifect ;"  but  the  usual  form  and  efifect  of  this 
writ  is  found  rather  in  its  general  judicial  character  than  in 
any  description  of  it  as  found  in  the  act  of  18 10.  Besides  this, 
it  has  an  effect  in  that  act  which  it  has  not  in  the  summary  pro- 
ceedings under  consideration.  When  properly  sued  out,  under 
the  statute  above  named,  it  becomes  a  supersedeas  to  further 
proceedings,  but  such  is  not  the  case  under  the  landlord  and 
tenant  acts.  This  was  so  held,  under  the  act  of  1772  ( 3 1  P.  '•' 
S.,  217)  in  the  cases  of  Grubb  v.  Vox,  (6  Binn.,  460J,  and 
Stewart  v.  Martin.  (  i  Yeates  49),  and  we  can  find  nothing  in 
the  latter  acts  which  would  alter  this  rule.  We  think,  there- 
fore, that  the  Court  below  erred  in  the  disposition  of  the  de- 
fendants' writ. 

The  judgment  of  the  Court  below  is  reversed  and  judg- 
ment and  proceedings  before  the  justice  of  the  peace  are  re- 
versed and  set  aside. 

Seltzer  and  Cumming,  for  Graver :  Bechtel  and  Roseberry, 
for  Fehr. 
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SUPREME  COURT  OF   PENNSYLVANIA. 


KREHMER  v.  SMITH— HUMMEL  v.  SMITH. 

1.  In  an  attachment  execution  the  question  of  the  indebtedness  of 
the  garnishee  to  the  defendant  in  the  Judgment,  is  eminently  a  ques- 
tion of  fact  to  be  submitted  lo  ihe  jury. 

2.  It  is  not  essential  that  the  jury  in  their  verdict  shall  find  what 
goods  and  affects,  if  any,  were  in  the  hands  of  the  garnishee  at  the 
time  the  attachment  was  executed,  or  afterwards,  and  the  value  there- 
of, where  the  property  attached  was  a  debt  due  by  the  garnishees. 

Per  CiiriaiJi :  There  were  attachment  executions  in  the 
Court  below  upon  a  judgment  against  the  New  York  and 
Schuylkill  Coal  Company.  The  (luestion  of  the  indebtedness 
of  the  garnishees  to  the  defendants  in  the  judgment,  was  em- 
inently a  question  of  fact  submitted  by  the  learned  Judge  below 
to  the  jury,  with  instructions  of  which  the  defendants  in  error 
had  more  right  to  complain  than  the  plaintiffs.  The  assign- 
ment of  error  in  the  verdict  and  judgment,  because  the  jury  did 
not  find  what  grx)ds  and  effects^  if  any,  were  in  the  hands  of 
the  garnishees  at  the  time  [ii]  the  attachment  was  executed, 
or  afterwards,  and  the  value  thereof,  we  think  inai)plicable  in 
a  case  of  this  character,  where  the  property  attached  was  a  debt 
T3y  the  garnishees. 

Flanigan  v.  Wetherill.  5  Wharton,  280;  Bonjioffon  v. 
Thompson,  2  Norris,  460. 

Judgment  affinned. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


IN    THE  MATTER    OF    THE    PETITIOX    OF    THE 
SCHOOL  OF  THE  BOROUGH  OF  GJLBERTOX. 

1.  When  a  new  borough  is  erected  out  of  any  adjoining  township, 
^r  parts  of  adjoining  townships,  all  matters  of  indebtedness  between 
them  are  to  be  adjusted  on  the  petition  of  the  proper  authorities,  in 
the  Court  of  Common  Pleas,  by  a  suit  in  equity. 

2.  When  a  new  school  district  is  formed,  the  Court  shall  determine 
whether  an  undue  proportion  of  the  real  estate  and  school  houses  be- 
longing to  the  old  district  have  been  included  within  the  bounds  of  the 
new  district:  and  if  so.  how  much  money  shall  be  paid  therefor  by  the 
new  to  the  old  scnool  c».strict.  In  ascertaining  this,  a  fair  rule  is  to 
take  into  consideration  the  taxable  property,  the  number  of  taxpayers 
and  the  number  of  puptts. 

3.  i«loney  on  hand,  debts  unpaid,  taxes  uncollected,  &c.,  are  to  be 
divided  between  the  districts  in  just  proportions. 

Exceptions  to  the  report  of  the  Auditor. 

Pershing,  P.  J.,  delivered  the  opinion  May  12th.  1879. 
The  facts  in  thi.s  case  are  snhstantinllv  p<s  follow^ :  Tlie  bor- 
ough of  Gilberton  was  incorporated  Decetnl^r  2d,  1872,  out  of 
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the  territory  of  Mahanoy  township.  A  petition  (as  recited  in 
the  report),  "of  the  inhabitants  of  Gilberton  borough  and 
Mahanoy  township  to  make  distribution  of  indebtedness  be- 
tween said  borough  and  township/*  was  piesented  to  the^ 
Court,  whereupon  W.  A.  Marr,  Esq.,  was  appointed  for  that 
purpose.  He  reported  the  indebtedness  of  Mahanoy  township, 
at  the  time  of  the  separation,  to  be  $109.88,  and  the  indebted- 
ness of  the  school  district  as  nothing.  From  the  evidence  be- 
fore him  he  found  the  assessed  valuation  of  the  real  estate  and 
personal  property,  including  unseated  lands,  of  Mahanoy  town- 
ship, to  be  $1,943,642;  and  of  the  real  and  personal  property 
assessed  in  the  borough  of  Gilberton  to  be  $197,460.  With  the 
consent  of  counsel  and  parties  interested,  the  auditor  adopted 
the  ratio  as  one  is  to  ten,  and  therefore  found  that  the  borough 
should  pay  to  the  township  one-tenth  of  the  indebtedness  of 
$109.88,  viz:  $10.98. 

The  auditor  next  proceeded  to  adjust  the  school  accounts- 
between  the  borough  and  township.  He  found  that  at  the 
time  the  borough  was  erected,  there  was  in  the  hands  of  the 
Mahanoy  township  school  district  treasurer  the  sum  of 
S486.42.  From  this  he  deducted  the  costs  and  expenses  of 
audit,  $261.89,  leaving  a  balance  of  school  funds  of  $224.53. 
The  total  value  of  the  school  property  in  the  township  was  re- 
ported at  $32,600,  and  of  that  in  the  borough  at  $4,750.  With 
the  consent  of  counsel  and  parties  interested  the  auditor  decid- 
ed that  the  indebtedness  of  the  township  to  the  borough  was 
the  one-seventh  of  the  $224.53,  school  funds  in  the  hands  of 
the  treasurer,  viz  :  $32.07. 

The  report  of  Mr.  Marr  was  filed  and  confirmed  on  July 
2 1st,  1873,  and  has  since  remained  without  exception  having 
been  taken  to  its  conclusions. 

[12]  On  the  8th  November,  1875,  t'"*^  l^oard  of  school  di- 
rectors of  the  borough  of  Gilberton  presented  their  petition  to 
the  Court,  in  pursuance  of  which  J.  H.  James,  Esq.,  was  ap- 
pointed an  auditor  "to  make  distribution  of  certain  taxes  col- 
lected from  unseated  lands  in  Mahanoy  township,"  of  which 
the  Gilberton  borough  school  district  claimed  a  proportion  of 
one-seventh,  the  ratio  reported  by  Mr.  Marr.  On  January 
17th,  1876,  the  powers  of  ^Ir.  James  were  enlarged  by  giving 
him  *'full  power  to  find  and  report  the  relative  rights  of  said 
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school  districts,  and  what  balance  is  due,  if  any,  from  one  to 
the  other,  and  to  report  a  distribution  of  the  funds,  and  the  rel- 
ative value  of  the  school  property  within  the  limits  of  said  dis- 
trict at  the  time  of  the  division  of  said  Mahanoy  school  dis~ 
trict,  and  what  proportion  the  school  property  within  the  Gil- 
berton  district  bore  to  that  in  Mahanoy  township  school  dis- 
trict/' 

Mr.  James  proceeded  under  his  enlarged  commission,  and 
found  the  valuation  of  the  real  and  personal  estate,  and  of  the 
school  properties  in  these  districts  to  be  the  same  contained  in 
Mr.  Marr's  report.  In  other  respects  he  changes  that  report 
materially.  Mr.  James,  in  his  recapitulation,  thus  states  the 
account : 

** Amount   received  by  borough   of  Gilberton,  (see 
report  of  W.   A  .  Marr,  hereto  annexed )    at  the 

time  of  settlement,  1-7  of  $32,600 S4.637  14 

Amount   borough    of    Gilberton    was    entitled    to, 

i-io  of  $32,600 3,260  CH> 

Amount  in  excess $i»397  ^4 

That  instead  of  the  township  school  district  being  indebted 
to  the  borough  school  district  $32.07,  as  reported  by  Mr.  Marr^ 
the  indebtedness  of  the  borough  to  the  township  district  at  that 
time,  as  reported  by  Mr.  James,  was  $1,397.14.  or  correcting 
his  evident  mistake  in  subtracting,  $1,377.14.  The  amount  of 
the  taxes  collected  on  unseated  lands,  as  laid  before  the  audi- 
tor was  $3,775.94.  He  credits  the  borough  district  with  one- 
tenth  of  this  amount,  viz:  $377.59,  leaving  a  balance  of 
$1,019.55,  (without  correcting  the  error  before  pointed  out;) 
to  be  paid  by  Gilberton  borough  school  district  to  Mahanoy 
township  school  district.  It  is  to  this  finding,  filed  and  con- 
fiirmed  nish  July  3rd,  1876,  that  exceptions  have  been  filed. 

In  reaching  his  conclusion,  Mr.  James  appears  to  take 
$32,600  as  the  total  value  of  the  school  property  in  both  dis- 
tricts. As  we  understand  Mr.  Marr's  report,  that  is  the  valua- 
tion of  the  school  property  of  the  township  after  its  separation 
from  the  torough.  Unless  this  is  so,  his  ratio  of  one  to  seven 
is  far  from  being  correct. 

The  legal  mode  of  adjusting  the  indebtedness  between  the 
new  ])orough  and  the  township  from  whose  territory  it  was. 
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taken,  s  pointed  out  in  the  first  section  of  the  act  of  12th  April, 
1866,  (Purd  Dig.,  299,  pi.  32)  which  inter  alia,  provides,  that 
whenever  a  borough  has  been,  or  may  hereafter  be  erected  out 
•of  any  township,  or  parts  of  adjoining  townships,  the  Court  of 
Common  Pleas  of  the  pVoper  county,  sitting  in  equity,  shall 
have  power  upon  tli€  application  of  the  proper  authorities  of 
said  borough,  township  or  townships,  or  either  of  them,  by  a 
suit  or  suits  in  e(|uity,  to  adjust  all  matters  of  indebtedness  be- 
tween the  said  old  township  or  townships  and  the  said  new 
township  or  borough. 

It  was  from  this  act  Mr.  Marr  derived  his  powers,  but  it 
is  plain  its  [13]  directions  were  overlooked  in  his  a])pointment. 
The  petition  under  which  the  Court  acted  was  not  presented, 
as  appears  by  his  report,  (the  original  has  not  been  furnished 
us)  by  the  proper  authorities  of  either  of  the  two  districts.  The 
proceeding  before  him  was  neither  in  form  nor  substance  a 
suit  in  Equity,  nor  was  it  followed  by  any  decree  of  the  Court 
as  was  contemplated  by  the  act.  We  think  also,  that  when  Mr. 
Marr  had  found  what  was  the  indebtedness  of  Mahanoy  town- 
ship, and  the  proportion  of  it  that  Gilberton  ]K)rough  should 
pay,  he  had  performed  all  the  duty  assigned  him  by  the  terms 
of  his  api)ointment.  The  ascertainment  wdiether  an  undue  pro- 
portion of  the  real  estate  and  school  houses  had  been  cut  oflf 
from  the  old  district  and  included  within  the  Ijoundaries  of  the 
new.  and  if  so.  what  amount  of  money  the  new  district  should 
pay  to  the  old  one,  is  regulated  by  a  different  Act  of  Assem- 
bly. The  nth  section  of  the  act  of  April  11,  1862,  provides, 
that  when  a  new  school  district  is  formed,  the  Court  establish- 
ing the  same  shall  determine  on  hearing,  wdiether  an  undue 
proportion  of  the  real  estate  and  school  houses,  belonging  to 
the  old  district  or  districts,  are  within  the  bounds  of  the  new 
districts,  and  if  so,  how  much  money  shall  be  paid  therefor  by 
the  new  to  the  old  district  or  districts,  and  if  any  money  be  on 
hand,  or  debt  unpaid,  or  any  tax  or  other  claims  be  uncollect- 
ed, after  the  settlement  of  all  accounts  of  the  current  year,  the 
proper  Court  shall  divide  said  money  or  debt  amongst  the  dis- 
tricts in  such  proportions,  and  shall  make  such  order  as  to  un- 
collected tax  or  other  claims,  as  shall  be  just ;  and  any  sum  thus 
decreed  to  be  due  by  any  district  to  any  district  or  individual, 
shall  be  entered  in  the  nature  of  a  judgment  against  the  same. 
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and  shall  be  subject  to  execution  in  the  manner  prescribed  by 
the  2 1st  section  of  the  general  common  sch(X)l  law  of  the  8th 
of  May.  1854. 

That  the  act  of  1866.  l)ef<)re  cited,  was  not  intended  to  in- 
clude the  schools  may  be  fairly  inferred  from  the  facts  that  it 
is  silent  on  that  subject,  and  that  it  expressly  repeals  the  first 
section  of  the  act  of  May  ist.  1861,  which  provided  for  the  ad- 
justment of  the  taxes,  debts  and  expenses  for  road,  sch<K)l  and 
poor  purposes  between  old  and  new  townships.  (  See  P.  L., 
1861.  p.  539;  and  P.  L.,  1866.  p.  109.) 

Now,  comparin<^  the  two  reports  of  the  auditors  named 
with  the  specific  directions  of  the  act  of  1862,  it  is  very  plain 
that  they  furnish  the  Court  with  no  information  which  will  en- 
able us  to  determine  whether  the  school  ])ro])erty  in  the  new 
district  of  the  lx)rough  of  Gill>erton  is  an  undue  proporti(m  of 
such  property  as  it  belonged  to  the  old  district  of  Mahanoy 
township.  Upon  the  decision  of  this  (juestion  depends  wheth- 
er the  new  district  shall  pay  any  money  to  the  old  district.  The 
act  does  not  contemi)late  that  the  old  district  shall  pay  any- 
thing to  the  new  on  account  of  the  school  property.  The  audi- 
tors did  not  either  of  them  direct  investigation  to  this  particu- 
lar point.  Mr.  Marr  appropriated  one-seventh  of  the  school 
funds  in  the  hands  of  the  treasurer  to  the  l)orough  of  Gilber- 
ton,  because  it  had  within  its  boundaries  one-seventh  in  value 
of  the  school  property,  and  this  brought  the  township  in  debt 
to  the  l)orough.  Mr.  James  reverses  this,  and  finds  that  Gilber- 
ton  l)orough  is  entitled  to  but  one-tenth  of  the  school  fund,  for 
the  reason  that  of  the  whole  taxable  valuation  of  the  real  and 
personal  property  of  the  original  district  that  is  the  proportion 
assessed  in  the  lK)rough.  His  report  shows  the  borough  large- 
ly in  debt  to  the  township.  Ry  neither  of  these  methods  [14] 
can  it  l)e  determined  whether  the  new  school  district,  formed  by 
the  erection  of  the  Ix^rough,  has  |X)ssession  of  an  undue  propor- 
tion of  the  real  estate  and  sch(M)l  houses  belonging  to  the  old 
district.  To  correctly  ascertain  this  might  require  the  consid- 
eration of  a  numl>er  of  facts.  The  law  has  fixed  no  standard 
bv  which  the  apportionment  is  to  be  made.  The  case  of  the 
Jenkntown  School  District,  6  W.  Notes.  65,  furnishes,  we 
think,  a  fair  rule.  In  that  case  the  commissioner  a])pointc(l  by 
the  Court  made  an  apportionment  on  an  average,  the  basis  of 
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which  was  the  number  of  taxpayers,  the  number  of  pupils  and 
the  taxable  property.  This  having  been  affirmed  by  the  Su- 
preme Court  aflfords  a  safe  guide  for  the  settlement  of  this  con- 
troversy. For  the  purpose  of  obtaining  evidence  indispensa- 
ble to  a  correct  distribution  between  these  school  districts,  this 
report  must  be  referred  back  to  the  auditor. 

And  now,  May  12th,  1879,  The  report  in  this  case  is  re- 
ferred back  to  J.  H.  James,  Esq.,  with  instructions  to  ascer- 
tain whether  an  undue  proportion  of  the  real  estate  and  school 
houses  belonging  to  the  old  district  of  Mahanoy  township 
were  within  the  bounds  of  the  Gilberton  borough  school  district 
at  the  time  of  its  erection,  and  if  so,  how  much  money  shall  be 
paid  therefor  by  the  new  to  the  old  district ;  also  to  ascertain 
what  school  money  was  on  hand,  or  has  since  been  received 
from  taxes  on  unseated  lands,  or  other  sources,  belonging  to 
the  old  district  of  Mahanoy  township  at  the  time  of  the  divis- 
ion, and  how  the  same  should  be  divided  or  apportioned  be- 
tween the  said  Gilberton  borough  and  Mahanoy  township 
school  districts;  Also  whether  any  taxes  or  other  claims  as  of 
the  date  of  said  division  remain  uncollected,  and  if  so,  what 
would  be  a  proper  apportionment  of  the  same;  And  to  make 
his  report  with  the  evidence  taken  before  him,  to  the  Court. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


COMMONWEALTH  v.  MAIZE  &  LEWIS. 

A  bill  of  particulars  in  criminal  proceedings  is  in  the  sound  discre- 
tion of  the  Court,  and  should  be  allowed  the  defendant  whenever  it  is 
neressr.ry  for  his  defence. 

indictment  for  Embezzlement. 

Walker,  J.,  delivered  the  opinion  June  7th,  1875. 

We  have  been  unable  to  obtain  any  direct  decision  of  our 
courts  as  to  the  right  of  the  defendants  to  demand  a  bill  of  par- 
ticulars before  plea  to  an  indictment  in  a  criminal  prosecution, 
though  the  English  authorities,  it  must  be  admitted  are  num- 
erous upon  this  subject,  both  in  criminal  as  well  as  civil  cases. 

In  Massachusetts,  New  York  and  some  other  States,  the 
question  has  been  repeatedly  decided. 

Notice  of  special  matter  in  civil  causes  is  in  accordance 
with  our  practice,  and  necessary  under  the  rules  of  Court 

The  general  doctrine,  that  every  man  is  entitled  to  a  spec- 
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ification  of  the  charges  against  him,  is  deeply  engraved  in  our 
criminal  law,  and  is  essential  to  the  enjoyment  of  personal  lib- 
erty, and  therefore,  no  argument  or  adjudged  case  is  necessary 
to  sustain  this  principle.  If  the  indictment  [15]  fails  to  set 
forth  the  charges  with  reasonable  certainty,  the  Court,  '*n  the 
exercise  of  a  sound  discretion,  will  direct  a  bill  of  particulars, 
so  that  the  defendants  on  the  trial  may  be  prepared  to  defend 
themselves.     Commonwealth  v.  Wood,  4  Gray  1 1 

In  the  Commonwealth  v.  Giles,  1  Gray,  469,  Merrick,  J., 
says: — **It  is  now  a  general  rule,  perfectly  well  establi;:hed, 
that  in  all  legal  proceedings,  civil  and  criminal,  bills  of  par- 
ticulars, or  specifications  of  facts  may  and  will  be  ordered  by 
the  Court,  whenever  it  is  satisfied  that  there  is  danger,  that 
otherwise  a  party  may  be  deprived  of  his  rights,  or  that  jus- 
tice cannot  be  done. 

Whether  such  an  order  shall  be  made  is  a  question  within 
the  discretion  of  the  Court,  where  the  cause  in  which  it  is 
asked  is  pending,  to  be  judged  of,  and  determined  upon  the 
particular  facts  and  circumstances  attending  it.'' 

And  the  party  by  whom  it  is  furnished  will  be  confined  at 
the  trial  to  the  particulars  so  specified.  Com.  v.  Snelling,  15 
Pick,  321. 

Our  Supreme  Court  in  Gilpin  v.  Howell,  5  Barr,  53,  says : 
"The  rule  of  practice,  which  sanctions  a  call  for  particulars, 
has  for  its  object  definite  information  to  the  antagonistic  party 
of  the  plaintiff's  cause  of  action." 

To  answer  this  purix)se  it  has  been  repeatedly  ruled  that 
the  particulars  furnished  ought  to  be  as  certain,  and  convey  as 
much  information  as  a  special  declaration. 

2  Saunders  on  Pleading,  699;  Babcock  v.  Thompson,  3 
Pick,  446;  Hale  v.  Fenn,  3  W.  &  S.,  361 :  Rex.  v.  Hodgson,  3 
Carr  &  Payne,  422 ;  Lambert  v.  People,  9  Cowen,  5R6 :  Ros- 
coe's  Criminal  Evidence,  178,  292,  420:  Wharton's  Prec  In- 
dict (Conspiracy)  615:  Commonwealth  v.  Gerdeman,  per 
Briggs,  J. :  J.  Anson  v.  Stuart,  i  T.  R.,  748;  Rex  v.  Bootyman, 
5  Carr  &  Payne.  300:  Rex  v.  Hamilton,  7  C.  &  P.,  448:  Adams 
V.  Adams,  16  Pick,  254;  Gardner  v.  Gardner,  2  Gray,  434; 
Tebbetts  v.  Pickering,  5  Cush,  83 :  Commonwealth  v.  Davis,  11 
Pick,  434 :  Commonwealth  v.  Woods,  4  Gray,  i  r ;  Troubat  & 
Haly's  Practic,  Vol.  i,  Part  i,  page  422. 
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In  Rex.  V.  Hodgson,  3  Carr,  &  Payne,  422,  it  is  helcU 
that  in  embezzlement  if  the  prisoner  did  not  know  the  specific 
acts  of  embezzlement,  he  should  apply  to  the  prosecutor  for 
specification  of  them,  and  if  refused  the  judge  will,  on  motion 
supported  by  a  proper  affidavit,  allow  it. 

See  also  Rex  v.  Bootyman,  5  Carr  &  Payne,  300.  In  this 
case  an  affidavit  is  not  required  by  the  district  attorney.  If  m^- 
tice  of  special  matter  must  l>e  given  when  a  man's  property  is 
in  controversy,  there  is  no  reason  why,  under  proper  restric- 
tions it  should  l>e  denied  when  his  liberty  and  reputation  are  at 
issue.  The  first  count  in  this  indictment  is  sufficiently  specific. 
It  is  admitted  so  to  be. 

If  the  Commonwealth  on  the  second  and  third  counls  in- 
tend to  introduce  other  notes  and  facts  than  those  mentioned  in 
the  first  count,  they  should  give  the  defendants  proper  and 
timely  notice,  otherwise  upon  the  trial  of  the  case  they  will  be 
confined  to  the  evidence  admissible  under  the  first  count  in  the 
indictment. 

With  reference  to  these  two  last  counts  the  rule  is  made- 
absolute. 

Geo.  R.  Kaercher,  District  Attorney;  Hughes  &  Far- 
quhar,  for  Commomvcalth ;  J.  W.  &  J.  Ryon,  for  Defendants. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY- 


[16]      JOHN  P.  HOFFMAN  v.  J.  GALLAND  &  CO. 

Defendants  having  failed  to  file  in  the  Prothonotary's  office  the 
names  and  location  of  the  several  parties  of  tneir  firm,  cannot  take  ad- 
vantage of  an  omission  to  Join  them  in  a  suit. 

A  wrong  service  is  cured  by  the  apearance  of  the  parties. 

Justice's  rights  to  decide  on  the  facts. 

certiorari. 

Green,  J.,  delivered  the  opinion  May  17th,  1875. 

An  unusual  number  of  exceptions  have  been  taken  to  this 
proceeding.  It  is  objected  that  the  individual  names  of  the 
partners  were  not  named  or  joined  in  the  suit.  But  the  de- 
fendants cannot  take  advantage  of  this  omission  unkss  they 
have  filed  in  the  Prothonotary's  office  the  names  and  lication 
of  the  several  partners,  and  the  style  and  name  of  the  partner- 
ship, which  does  not  appear  to  have  been  done.  See  act  oi  \  \ 
April.  1851:  Purdon's  Dig.,  vol.  2,  p.  11 19,  pi.  i.  Ic  is  ob- 
jected that  the  service  of  the  summons  was  wrong,  but  this 
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was  cured  by  the  appearance  of  the  parties  before  the  i«  stir^ 
Judgment  was  given  in  favor  of  the  plaintiff,  and  it  followed 
the  suit  as  it  stood  upon  the  justice's  docket.  This  was  noc  er- 
roneous, for  the  record  shows  that  the  parties  appeared.  Or^ 
partner  has  undoubtedly  a  right  to  appear  on  behalf  of  his  co- 
partners. The  fourth,  fifth,  sixth,  seventh  and  eighth  and 
tenth  exceptions  are  to  the  effect  that  the  plaintiff  had  no  legal 
claim  for  water  rent  against  the  defendants,  who  are  merely 
lessees,  and  that  there  was  no  evidence  to  prove  it.  But  as  the 
justice  had  jurisdiction  of  the  case,  he  was  the  proper  party  to- 
decide  whether  the  plaintiff's  claim  was  well  founded  or  not. 
The  record  does  not  put  us  in  possession  of  the  facts  of  the  case 
.so  as  to  decide  whether  the  plaintiff  had  a  legal  claim  for  the 
water  rent  or  ^ot.  That  might  depend  upon  a  great  many  cir-^ 
cumstances  of  which  the  record  does  not  inform  us.  The  rec- 
ord sets  forth  that  the  judgment  was  given  after  hearing  the 
proofs  and  allegations  of  the  parties.  What  those  proofs  were 
it  was  not  necessary  for  the  justice  to  set  out  in  his  docket. 
The  ninth  exception  avers  that  the  plaintiff's  claim  was  for  nine 
dollars,  and  that  it  was  reduced  to  five  dollars  so  as  to  deprive 
the  defendant  of  the  right  to  appeal.  Undoubtedly  a  party  by 
such  a  subterfuge  as  this  cannot  deprive  another  of  the  right  to- 
his  appeal ;  but  even  if  this  were  the  case,  the  defendant  has  not 
availed  himself  of  his  right.  Instead  of  appealing  or  attempt- 
ing to  appeal,  he  has  taken  this  writ  of  certiorari  to  the  record 
of  the  justice. 

Exceptions  overruled  and  proceedings  affirmed. 


SUPREME  COURT  OF  PENNSYLVANIA. 


[17]  EILENBERGER  v.  THE  PROTECTIVE  MUTUAL 
INSURANCE  COMPANY. 

1.  The  application  for  insurance  contained  the  stipulation  that  th# 
application  should  form  a  part  of  the  policy,  and  all  statements  there- 
!n  constitute  warrants  by  the  insured.  The  agent  of  the  company 
wrote  tue  answers  of  the  applicant  to  his  questions  falsely.  The  truth 
of  the  testmony  taken  was  admitted  by  the  company.  Held,  That  on. 
motion  for  a  non-suit  the  Court  was  bound  to  treat  the  testimony  as 
true  and  draw  reasonaole  inference  therefrom  in  favor  of  the  plaintiff; 
and  it  matters  not  that  a  portion  of  the  evidence  was  ruled  out  before 
the  mouion  for  non-suit. 

2.  The  fraud  or  mistake  of  an  agent,  done  within  the  scope  of  his 
authority,  will  not  enable  the  company  to  avoid  a  policy  to  the  injury 
of  the  insured,  who  innocently  became  a  party  to  the  contract. 
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3.  Membership  in  a  mutual  insurance  company  dates  from  the  con- 
summation of  the  contract  of  insurance ;  and  up  to  this  time,  the  agent 
of  such  a  company  acts  only  for  the  company  and  not  for  the  insured, 
and  ine  company  is  responsible  for  bis  mistakes,  stipulations  in  the 
policy  to  the  contrary  notwithstanding. 

Error  to  the  Court  of  Common  Pleas  of  Wyoming  County. 

Trunkey,  J.,  delivered  the  opinion  April  4th,  1879. 

Soellner  was  defendant's  agent  and  as  such  solicited  in- 
surance, made  out  applications,  sent  them  to  the  home  office, 
and  the  company  issued  the  policies  and  forwarded  them,  for 
delivery,  to  the  agent  who  received  and  remitted  the  premi- 
ums. The  plaintiff's  application,  thus  solicited,  prepared  and 
transmitted,  contained  a  stipulation  that  it  should  form  a  part 
of  the  policy,  and  all  statements  therein  constitute  warranties 
"by  the  insured.  Among  the  statements  are  these :  Chimneys 
are  constructed  from  the  ground :  the  title  is  in  name  of  the  in- 
sured, in  fee  simple,  and  the  building  has  never  been  on  fire, 
nor  has  the  applicant  suffered  loss  by  fire.  In  fact,  the  chim- 
ney was  built  from  the  loft,  the  title  of  the  premises  was  in 
name  of  applicant's  wife,  and  the  building  had  been  on  fire 
and  the  plaintiff*  burned  out  once  before.  He  showed  Soellner 
through  the  house,  correctly  answered  all  questions  asked,  did 
not  read  or  hear  the  answers  read,  and  thought  everything  was 
down  in  the  application  as  he  had  stated  when  he  signed  it. 
Soellner  examined  the  chimney  and  wrote  the  answer  respect- 
ing it  from  his  own  knowledge.  In  response  to  the  appli- 
cant's answer  that  his  wife  owned  the  building,  he  said  that 
would  make  no  difference,  he  could  insure  it  with  his  btock. 
He  noticed  there  had  been  a  fire  and  asked  the  applicant  if  he 
had  suffered  loss  by  fire,  and  was  answered  he  had  been  burned 
out  once  before.  The  written  falsehoods  were  Soellner's  mis- 
takes. Thus  stood  the  facts,  shown  by  the  oral  testimony  of 
the  plaintiff  and  Soellner,  the  tnith  of  which  was  admitted  by 
the  motion  for  non-suit.  Whatever  credit  the  jury  might  have 
given  them,  had  the  cause  been  submitted,  the  Court,  in  dis- 
posing of  the  motion,  was  bound  to  treat  their  testimony  as 
true  and  draw  every  reasonable  inference  therefrom  in  favor 
of  the  plaintiff.  In  considering  whether  there  was  error  in  or- 
dering non-suit,  it  matters  not  that  a  portion  of  the  evidence 
was  ruled  out  before  the  motion,  for  if  competent  it  should  not 
have  l)een  withdrawn  and  if  incompetent  there  was  no  error  in 
the  judgment. 
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The  defendant  relies  on  the  authority  of  Susquehanna  In- 
surance Co.  V.  Perrine,  7  W.  &  S.,  348;  Smith  v.  Insurance 
Co.,  12  Harris,  320;  State  Mutual  Fire  Insurance  Co.  v.  Ar- 
thur, 6  Casey,  315,  and  Cooper  v.  [18]  Farmers*  Mutual  Fire 
Insurance  Co.,  14  Wright.  299,  to  preclude  oral  testimony  of 
its  agent's  fraud  or  mistake  in  preparing  the  application.  In 
the  first  the  by-laws  were  specific  in  the  requirements  of  the 
application,  and  that,  if  made  by  a  surveyor,  he  should  be 
deemed  the  applicant's  agent.  It  was  said  that  knowing  he 
*  would  become  a  member  of  the  company  on  acceptance  of  the 
policy,  the  presumption  is  that  he  made  himself  acquainted 
with  its  character  and  regulations  and  that  he  was  bound  to 
know  that  the  surveyor  was  acting  as  his  instrument  and  not 
as  the  instrument  of  the  company ;  and  consequently  a  material 
fault  in  the  application  vitiated  the  policy.  Smith's  case  rests 
upon  a  doctrine  that  ought  to  prevail  everywhere,  to  wit :  The 
principal  is  lx)und  by  the  acts  of  his  agent  whilst  he  acts  with- 
in the  scope  of  the  deputed  authority ;  but  if,  departing  from 
that  sphere,  or  continuing  in  it,  he  commits  a  fraud  on  his  prin- 
cipal, a  particcps  criminis  shall  not  profit  by  the  fraud.  In  the 
Arthur  case  the  facts  in  issue  were  "nothing  more  than  know- 
ledge by  the  defendants  of  the  manner  in  which  the  buildings 
were  used  at  the  time  the  policy  was  made."  The  warranty 
and  its  breaches  were  considered  as  admitted  by  the  pleadi!i.> .-. 
Upon  the  single  fact  that  the  assurer  knew  that  the  buildings 
were  not  occupied  as  warranted  by  the  assured,  it  was  derided 
that  knowledge  by  the  underwriter,  or  by  him  and  the  assured, 
is  no  basis  for  reforming  the  policy ;  though  it  is  conceded  that 
equity  w^ill  reform  it  where  there  was  a  mutual  mistake  of 
facts.  It  was  ruled  in  Cooper's  case  that  what  is  a  warranty  in 
a  policy,  by  its  terms,  cannot  be  shown  by  parol  evidence  to 
have  been  a  mistake.  There  the  agency  of  Mr.  Herr,  who 
filed  the  application,  was  defined  in  writing  "to  make  surveys, 
receive  applications,  premium  notes,  and  cash  premiums  for 
said  company  agreeably  to  the  by-laws."  It  is  said  in  the 
opinion  that  the  agent  had  no  authority  to  make  the  contract 
or  arrange  any  of  its  conditions;  that  if  he  and  Cooper  were 
Vcth  mistaken,  his  mistake  was  not  that  of  a  party  to  the  con- 
tract ;  that  the  plaintiff's  offer  was  not  to  show  a  mutual  mis- 
take: that  it  was  a  fatal  objection  to  the  offer  that  if  admitted 
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it  would  not  show  a  mistake  by  Ix^th  parties,  and,  so  far  as- 
appeared,  the  defendants  had  not  been  informed  of  any  repre- 
sentation other  than  in  the  written  application  upon  which  they 
issued  the  policy.  The  offers  themselves  show^  that  Cooper 
neither  read  nor  heard  read  the  answers,  but  they  also  show 
that  he  and  the  agent  talked  over  and  agreed  that  the  judg- 
ments were  not  incumbrances  and  the  answer  was  wTitten  ac- 
cordingly. The  insured  knew  what  was  in  the  warranty  he  had 
signed. 

An  examination  of  the  facts  in  these  cases  w  ill  aid  in  un- 
derstanding the  scope  of  the  opinions.  In  each  there  was  no 
question  but  that  the  warranty  was  made ;  and  it  was  conceded 
that  if  there  w-ere  a  mutual  mistake  between  the  contracting 
parties  parol  evidence  is  admissible  to  reform  the  policy.  None 
declares  that  the  fraud  or  mistake  of  a  knavinsh  or  blundering 
agent,  done  within  the  scope  of  the  powers  given  him  by  the 
company,  wall  enable  the  latter  to  avoid  a  policy  to  the  injury 
of  the  insured,  who  innocently  became  a  party  to  the  contract. 
The  authorities  go  far,  very  likely  not  too  far,  in  holding  the  as- 
sured responsible  for  his  warranty,  and  in  excluding  oral  evi- 
dence to  contradict  or  vary  it,  but  they  do  not  establish  that 
Avhere  an  agent  of  the  assurer  has  cheated  the  assured  into- 
signing  the  warranty  and  paying  the  premium,  and  the  pol- 
icy was  issued  upon  the  false  statements  of  the  agent  himself, 
the  assured  [19]  shall  not  prove  the  fact  and  hold  the  principal 
to  the  contract  as  if  he  had  committed  the  wrong. 

The  defendant  is  a  mutual  company  and  holders  of  its 
policies  are  members.  Membership  dates  from  the  consumma- 
tion of  the  contract,  and  not  before.  During  negotiations  for 
the  insurance  a  mutual  company  occupies  no  (^ther  or  better 
position  than  one  organized  on  the  stock  plan,  and  cannot 
profit  by  the  contract  induced  by  the  fraud  of  its  agent ;  for  the  • 
membership  arises  from,  but  does  not  precede,  the  contract. 
Lycoming  Fire  Insurance  Co.  vs.  Woodworth,  2  Norris.  223. . 
As  to  all  preliminary  negotiations  the  agent  acts  only  in  be- 
half of  the  company.  A  stipulation  in  a  policy,  that  if  the 
agent  of  the  company,  in  the  transaction  of  their  business, 
should  violate  the  conditions,  the  violation  shall  be  construed' 
to  be  the  act  of  the  insured  and  shall  avoid  the  policy,  wnll  not 
render  the  insured  responsible  for  the  mistakes  of  the  agent.  . 
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Columbia  Insurance  Co.  vs.  Cooper,  14  \Vr.,  331.  TIii.>  was 
said  where  the  mistake  was  of  representations  and  docs  not 
cjuahfy  the  rule  which  holds  the  assured  upon  his  covenants  or 
warranties.  But  it  shows  that  a  company,  contracting  by  its 
agent,  will  not  always  escape  the  consequences  of  the  fraud  or 
mistake  of  its  agent,  by  inserting  a  stipulation  in  the  policy  that 
such  agent  shall  be  deemed  the  agent  of  the  insured,  who,  at 
the  time  of  applying  for  the  policy,  was  ignorant  of  the  insur- 
er's instruction  so  to  stipulate. 

Cix)n  the  verity  of  the  plaintiff's  testimony,  he  had  no 
knowledge  of  the  fraud  or  mistake  of  the  defendant's  agent 
previous  to  the  tire.  The  agent  falsely  induced  him  to  sig^ 
a  statement  he  had  not  made  and  did  not  intend  to  make. 
Moreover,  appended  to  the  application  is  the  following,  signed 
by  the  agent :  **The  following  questions  must  be  answered  ful- 
ly and  definitely  by  the  agent,  and  when  this  is  done  the  appli- 
cation will  be  declined :  Have  you  personally  examined  this 
risk?  Do  you  think  it  advisable  to  take  it?  Yes.  Are  Moves, 
pipes  and  chinmeys  all  secure?  Yes.  Are  you  personally  ac- 
quainted with  the  applicant  and  risk,  and  do  you  fully  apvrove 
it?  Yes.  Has  he  ever  met  with  loss  by  fire?  No.''  Thur  an- 
swered the  insurer's  agent,  without  which  the  policy  would  not 
have  been  issued.  The  application  and  agent's  certificate  agree. 
Oral  and  written  evidence  show  that  the  agent  was  acting  with- 
in the  scope  of  his  employment,  but  in  bad  faith  to  his  princi- 
pal. He  was  not  only  to  solicit  and  make  out  applications,  but 
his  own  answers,  from  personal  examination,  were  relied  upon 
by  the  insurer  in  making  the  contract.  By  what  rule  slu'l  the 
contract  be  void,  as  respects  an  innocent  party  who  first  dis- 
covered the  fraud  after  his  loss?  The  assurer  believed  both 
statements,  the  assured  knew  nothing  of  the  contents  of  .^'ther. 
Which  party  shall  suffer?  By  elementary  principles,  the  one 
who  employed  and  gave  character  to  the  agent  and  issue  1  the 
policy  upon  his  act,  and  not  he  v^ho  innocently  paid  his  ni^ney. 

It  is  not  alleged  the  case  was  defective  for  any  cause  .»ther 
than  breach  of  warranty. 

Judgment  reversed  and  a  procedendo  awarded. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


[20]  HILLBISH'S  APPEAL. 

1.  The  Act  of  19th  April,  1794,  divested  the  right  given  to  the  widow 
by  the  common  law,  and  created  a  statutory  lien  to  the  extent  ot  the 
value  of  the  purpart,  which,  with  the  interest  was  to  remain  charged 
on  tae  purpart. 

2.  The  lien  is  also  extended  to  the  heirs  and  legal  representatives 
after  her  death. 

3.  A  distinction  is  made  between  the  proportion  of  the  widow  in  the 
purpart,  and  the  shares  to  the  heirs  of  the  intestate  in  two-thirds  of 
the  valuation.  The  latter  are  payable  at  a  fixed  and  short  period  of 
time  after  the  allotment;  but  as  to  the  sum  on  which  the  widow  draws 
her  Interest  during  her  life,  and  to  which  the  heirs  are  entitled  after 
her  death,  the  statute  has  stamped  the  same  continued  lien  on  the  in- 
terest. 

4.  Security  given  by  bond  or  recognizance  does  not  change  the  char- 
acter of  the  lien  It  is  merely  cumulative,  and  collateral  only.  The  law 
creates  the  lien. 

5.  The  lien  they  created  by  the  statute  for  the  security  of  the 
widow's  rights  cannot  be  lost  by  the  recovery  of  a  judgment  or  merged 
therein.  Nothing  less  than  payment  discharges  the  lien. 

Appeal  from  the  Orphans'  Court  of  Schuylkill  County. 

Mercur,  J.,  delivered  the  opinion  May  5th,  1879: 
This  is  a  distribution  of  the  proceeds  of  the  real  estate  of 
George  Deibert,  deceased.  It  was  sold  by  his  administrators 
in  pursuance  of  an  order  of  the  Orphans'  Court,  for  the  pay- 
ment of  debts.  It  had  previously  been  owned  by  John  Deibert, 
who  died  seized  thereof.  He  left  surviving  a  widow  and  nine 
children,  George  l)eing  one  of  them.  In  October,  183  j,  the 
Orphans'  Court  of  Schuylkill  county  awarded  an  inquest  .ipon 
the  lands  of  which  John  died  seized,  with  a  viev**  of  making 
partition  of  the  same,  l^he  inquest  appraised  this  purpart  and 
in  March,  1837,  George  elected  to  take  it  at  the  valuatioti  The 
Court  approved  the  security  he  oflfered  for  the  payment  '*  the 
widow  and  other  heirs  proportion  thereof,  and  adjudge  1  the 
purpart  to  said  George  and  to  his  heirs  and  assigns  forever,  "he 
having  entered  into  the  usual  securities  to  pay  the  other  heirs 
according  to  law.*'  The  record  omits  to  state  the  form  of  the 
security,  and  neither  lx)nd  nor  recognizance  can  be  found.  In 
April,  1858,  the  widow  of  John  died.  In  June,  1862,  G.^orge 
entered  an  amicable  action  and  confession  of  judgment  in  favor 
of  the  other  heirs  of  John  for  a  sum  agreed  on  as  due,  ".  .11  rec- 
ognizance executed  by  him  to  the  Commonwealth  of  Pe  ""nsyl- 
vania  for  the  use  of  the  widow  and  other  heirs  of  John  Dctibert, 
deceased."  It  included  not  only  the  one-third  of  the  app  aised 
value  of  this  purpart  on  which  the  widow  was  entitled  u   in- 
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terest  during  her  life,  but  also  certain  ix^rtions  of  the  two-thirds 
decreed  to  be  paid  to  the  other  heirs  at  the  time  of  the  partition, 
and  which  remained  unpaid.  This  judgment  was  revived  in 
May,  1867,  but  more  than  five  years  elapsed  l)ef()re  -t  was 
again  revived.  Before  the  last  revival  the  appellant  obtained  a 
judgment  against  George,  which  thus  became  a  lien,  and  by 
due  revivals  continued  such  at  the  time  of  his  death.  Hence, 
if  the  liens  rested  on  the  judgments  alone,  the  one  in  ^avour 
of  the  appellant  was  the  prior  lien  at  the  death  of  George  The 
learned  Judge  held  the  evidence  sufficient  to  prove  that  the  se- 
curity given  was  in  the  form  of  a  recognizance,  but  that  not- 
withstanding the  confession  of  judgment,  and  the  omission  to 
revive  it  within  five  years,  yet  that  the  recognizance  was  h  con- 
tinuing lien  until  the  payment  of  the  whole  obligation  which 
George  assumed  w^hen  the  allotment  was  made  to  him.  He, 
therefore,  decreed  that  the  unpaid  portions  of  the  two-tl  irds, 
as  well  as  the  third  on  which  the  widow  drew  [21]  the  in*:erest, 
should  be  paid  in  preference  to  any  judgments  subsequently 
recovered  against  George.    This  is  assigned  for  error. 

The  41st  section  of  the  act  of  29th  March,  1832,  relating 
to  the  partition  of  the  real  estate  of  a  decedent  declares,  **should 
the  widow  of  the  decedent  l>e  living  at  the  time  of  the  partition, 
she  shall  not  be  entitled  to  the  payment  of  the  sum  at  which  her 
purpart  or  share  of  the  estate  shall  l)e  valued,  but  the  same,  to- 
gether with  interest  thereof  shall  be  and  remain  charged  \  pon 
the  premises,  if  the  whole  l)e  taken  by  one  child  or  other  de- 
scendant of  the  deceased,  or  upon  the  respective  shares,  if  di- 
vided as  herein1>efore  mentioned,  and  the  legal  intrest  thereof 
shall  be  annually  and  regularly  paid  by  the  persons  to  whom 
such  real  estate  shall  be  adjudged,  their  heirs  or  assigns  hold- 
ing the  same,  according  to  their  respective  portions,  to  the  said 
widow^  during  her  natural  life,  in  lieu  and  full  satisfaction  of 
her  dower  at  common  law ;  and  the  same  may  l)e  recovered  by 
the  widow  by  distress  or  otherwise,  as  rents  in  this  com  non- 
wealth  are  recoverable.  On  the  death  of  the  widow  th„  said 
principal  sum  shall  be  paid  by  the  children  or  other  lineal  de- 
scendants, to  whom  the  said  real  estate  shall  have  been  ad- 
judged, their  heirs  or  assigns,  holding  the  premises  to  the  per- 
sons thereunto  legally  entitled.'' 

The  act  of  19th  April,  1794,  in  substantially  like  lanp^vage. 
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declared  '*the  purpart  of  the  widow  shall  be  valued  and  the 
same  together  with  the  interest,  shall  remain  charged  on  the 
premises ;  the  interest  to  be  paid  annually,  and  at  her  decease 
the  principal  sum  be  distributed  and  divided  among  the  chil- 
dren, and  representatives  of  the  intestate."  The  character  and 
duration  of  the  widow's  lien  under  this  act  of  1794,  re  lived 
a  careful  consideration  in  Medlar  et  al.  vs.  Aulenbach  and  wife, 
2  P.  &  W.,  355.  It  was  there  held  that  when  the  legislnture 
thought  proper  to  divest  the  right  given  to  the  widow,  ly  the 
common  law,  they  took  eflfectual  care  of  her  interest  by  cr anting 
a  statutory  lien  to  the  extent  of  the  value  of  the  purpart,  vhich, 
with  the  interest,  was  to  remain  charged  on  the  purpart,  and  as 
the  death  of  the  widow  might  occur  at  an  indefinite  peri.d  of 
time,  they  had  also  extended  the  lien  to  the  heirs  and  legai  rep- 
resentatives. In  this  respect  a  distinction  was  made  l)e*^ween 
the  purpart  of  the  widow,  and  the  shares  of  the  heirs  of  the  in- 
testate. The  latter  are  placed  on  a  diflferent  f(x>ting.  Thty  are 
payable  at  a  fixed  and  short  period  of  time  after  the  alio'  iient. 
But  as  to  the  sum,  on  which  the  widow  draws  the  interest  and 
to  which  the  heirs  are  not  entitled  until  after  her  death,  the 
statute  has  stamped  the  same  continued  lien,  as  on  the  interest 
which  it  produces.  Nor  does  the  fact  that  security  was  given 
for  its  payment  by  either  bond  or  recognizance  change  the  ef- 
fect of  the  lien.  It  is  merely  cumulative,  to  guard  against  ac- 
cidents by  fire  or  otherwise.  It  is  collateral  only,  the  law  cre- 
ates the  lien.  DeHaven  vs.  Bartholomew,  7  P.  F.  S.,  126.  The 
lien  thus  created  by  statute  for  the  security  of  the  widow's 
rights,  can  no  more  l)e  lost  by  the  recovery'  of  a  judgment  or 
merged  therein,  than  the  lien  of  a  recorded  mortgage  is  lost  or 
merged  by  the  issuing  of  a  scire  facias,  and  obtaining  judg- 
ment thereon.  Nothing  less  than  payment  discharges  the  lien. 
A  sheriff's  sale  on  a  judgment  obtained  against  the  heir  to 
whom  the  purpart  was  allotted  will  not  divest  the  widow's  lien. 
Fisher  vs.  Kean,  i  Watts,  259.  Nor  will  an  actual  payment 
to  the  administrator  authorized  by  an  order  of  court  to  sell  the 
land  under  proceedings  in  partition,  discharge  [22]  the  lien 
which  the  heir  has  in  the  share  alotted  to  the  widow.  H'«^e  vs. 
Geiger,  7  W.  &  S.,  273.  As,  however,  this  preferred  and  con- 
tinued lien  does  not  extend  to  the  portion  which  the  heirs  of 
John  were  entitled  to  on  his  death,  the  decree  must  be  reversed 
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in  so  far  as  it  prefers  the  several  sums  due  on  two-thirds  of  the 
whole  valuation,  but  in  holding  the  heirs  entitled  to  their  re- 
spective shares  in  the  one-third  allotted  to  the  widow,  no  er- 
ror was  committed. 

Decree  reversed,  and  record  remitted  with  instructitui-  to 
decree  distribution  conformably  with  this  opinion. 


THE  COURT  OF  QUARTER  SESSIONS  OF  SCHUYLKILL  COUNTY. 


W.  J.  WHITEHOUSE  v.  A.  \V.  SCHALCK. 

A  bin  of  particulars  may  be  ordered  in  contested  election  cases.  The 
pract^ice  is  analogous  to  the  mode  of  procedure  in  civil  and  criminal 
cases. 

Rule  to  show  cause  why  a  bill  of  particulars  should  not  be  furnished 
to  the  defendant. 

Walker,  J.,  delivered  the  opinion  Eebruary  nth    1878. 

In  a  former  motion  to  quash  the  petition  filed  in  thl^  case 
the  Court,  under  the  authorities,  decided  that  it  was  not  neces- 
sary to  set  forth  in  such  petition  the  names  of  the  illegal  v^oters, 
and  the  cause  of  their  disqualification — for  within  the  thirty 
days  allowed  by  law  this  might  l>e  found  impossible  to  be  done, 
for  a  fair  investigation,  and  to  subserve  the  ends  of  justice. 

We  accordingly  overrule  the  motion. 

The  present  rule  to  furnish  such  information  within  a 
reasonable  time  as  will  enable  the  defendant  to  put  in  li'^  an- 
swer. The  Act  of  ipth  May,  1874,  re(juires  the  Court  in  con- 
tested election  cases  to  proceed  without  unnecessary  delay  to 
hear  and  decide  the  complaint  of  the  petition;  and  under  the 
17th  section  of  the  Act  (Pamp.  Laws,  p.  213,)  the  Court  or 
Judge  trying  the  case  is  invested  with  ^'plenary  power  to  make, 
issue  and  enforce  all  necessary  orders,  rules,  process  and  de- 
crees for  a  full  and  proi)er  understanding  and  final  deter? uina- 
tion  and  enforcement  of  the  decision  in  every  such  case  ac- 
cording to  the  course  of  practice  in  similar  cases  under  the  laws 
of  this  commonwealth,  or  which  may  be  necessary  and  proper 
to  carry  out  the  provisions  of  this  Act." 

A  fair  construction  of  this  section  confers  upon  the  Court 
the  power  to  regulate  the  proceedings  so  as  to  do  entire  justice 
and  equity  to  all  parties,  to  guard  against  fraud  and  to  gi\e  ef- 
fect to  the  choice  of  the  people. 

The  defendant  asks  that  the  specific  facts  relied  upon  by 
the  petitioners  for  contesting  the  election  for  District  Attor- 
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ney,  should  be  furnished  him  before  he  can  make  a  proper  an-^ 
svver — and  he  alleges  further  that  as  the  petition  embraces 
every  township,  ward  and  election  district  in  the  county  (in 
which  illegal  votes  are  charged  to  have  been  received,)  the  con- 
testant could  call  and  examine  every  person  in  the  county  who- 
voted  at  the  November  election  in  1877  f^^  District  Atttrney, 
in  order  to  find  enough  illegal  votes  to  overcome  the  returned 
majority  of  the  [2^]  defendant,  unless  the  i>etitioners  s'aould 
be  required  to  specify  the  names  of  such  voters,  and  the  onuses 
of  their  disqualification,  and  thus  narrow  down  the  contest  to 
such  alleged  illegal  votes. 

That  unless  this  be  done,  the  contest  would  ht  vexations 
and  productive  of  great  expense  to  the  taxpayers  of  this  coun- 
ty or  to  the  petitioners. 

The  petitioners  allege  that  if  they  w'ere  required  to  give 
a  bill  of  particulars  specifying  the  names  of  the  illegal  voters 
and  the  causes  of  their  illegality,  this  w'ould  prevent  them  from 
examining  other  voters  that  might  from  time  to  time  be  dis- 
covered. 

This  undoubtedly  would  be  true  and  it  would  throw  the 
burden  upon  them  to  ascertain  these  facts  before  proceeding  in 
the  case.    Commonwealth  v.  Snelling,  15  Pick.,  321. 

The  point  made  here  has  never  been  before  this  Court,  and 
the  authorities  are  very  meagre  upon  the  question  and  only  in- 
cidentally rule  it. 

As  it  forms  an  important  matter  in  practice,  and  will  here- 
after be  cited  as  a  precedent,  we  have  given  the  subject  due  and 
careful  consideration  and  are  unanimous  in  our  decision. 

The  question  was  directly  ruled  in  Maner  v.  Cassidy,  i 
Brewster,  33,  where  an  order  was  made  by  the  Court  to  fur- 
nish the  names  of  illegal  voters  and  their  disqualification.  But 
as  this  was  found  impossible  to  accomplish  the  Court  said  that 
they  would  thereafter  decline  to  make  a  similar  order. 

-^ow-er  of  the  Court  to  make  the  order  was  here  rec- 
ognized— the  practicability  of  its  exercise  was  questioned. 

In  Thompson  v.  Ewing,  i  Brewster,  loi,  during  the  hear- 
ing of  the  case  the  Court  declined  to  order  the  respondent  to 
furnish  a  list  of  illegal  voters  embraced  w^ithin  his  specifica- 
tions of  answer. 

^'1  e  Committee  on  Elections  of  the  House  of  Represen- 
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tatives  of  this  State  have  required  the  contestants  in  the  Fow- 
ler V.  Felthoff  and  James  v.  McKibben  cases  to  furnish  bills  of 
particulars  to  the  respondents. 

It  is  well  settled  in  civil  and  criminal  cases  that  a  bill  of  par- 
ticulars will  be  required  to  be  furnished  to  the  defendant  when 
applied  for  within  a  reasonable  time  before  trial. 

In  Gilpin  v.  Howell,  5  Barr,  53,  the  Supreme  Court  say : 
The  rule  of  practice  which  sanctions  a  call  for  particulars  has 
f(3r  its  object  definite  information  to  the  antagonistic  party  of 
the  plaintiflF's  cause  of  action.  To  answer  this  purpose  it  has 
been  repeatedly  ruled  that  the  particulars  furnished  ought  to 
be  as  certain  and  convey  as  much  information  as  a  special 
<Ieclaration. 

2  Saunders  on  Pleading,  699;  Balxrock  v.  Thompson,  5 
Pick,  446;  Hale  v.  Fenn,  3  W.  &  S.,  361 ;  Rex  v.^  Hodgson,  5 
Carr  &  Payne,  422 ;  Lambert  v.  People,  9  Cowan.  586 ;  Ros- 
coe's  Crim.  Evidence,  178,  292,  420;  Wharton's  Prae.  Indict. 
(Conspiracy,)  615;  Commonwealth  v.  Gerdeman,  Leg.  Int., 
per  Briggs,  J.;  'Anson  v.  Stewart,  i  Tem.  Rep.,  748;  Rex 
v.  Bootyman.  5  Carr  &  Payne,  300;  Commonwealth  v.  Snell- 
ing,  15  Pick,  321 ;  Rex.  v.  Hamilton,  7  Carr  &  Payne,  448; 
Adams  v.  Adams,  16  Pick,  254;  Gardner  v.  Gardner,  2  Gray, 
434:  Tibbets  v.  Pickering,  5  Cush.,  83;  Commonwealth  v. 
Davis,  1 1  Pick,  434 :  Commonwealth  v.  Woods,  4  Gray,  1 1 ;  i 
Troubat  &  Haley,  P.  ist  p.  422;  Commonwealth  v.  Miller, 
Erightly's  Election  Cases,  711;  Skerret's  Case,  Brightly's 
Election  Cases,  320. 

[24]  In  England  the  authorities  are  numerous  upon  the 
right  of  a  defendant  to  demand  a  bill  of  particulars  before 
plea  to  an  indictment  in  criminal  prosecutions  as  well  as  in 
civil  cases. 

In  the  Commonwealth  v.  Maize  &  Lewis,  i  Legal  Record,. 
14,  (where  a  dernand  for  particulars  w-as  made  on  an  indict- 
ment for  eml^ezzlement)  this  Court  used  the  following 
language:  "Notice  of  special  matter  in  civil  causes  is  in  ac- 
cordance with  our  practice  and  necessary  under  the  rules  of 
Court." 

The  general  doctrine  that  every  man  is  entitled  to  a  speci- 
f  cation  of  the  charges  against  him  is  deeply  engraven  in  our 
criminal  law,  and  is  essential  to  the  enjoyment  of  personal  lib- 
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erty;  and  therefore  no  argument  or  avljudged  case  is  necessary 
to  sustain  this  principle.  Commonwealth  v.  Woods,  4 
Cray,  11. 

In  the  Commonwealth  v.  Giles,  1  Gray,  469  Merrick,  J., 
says :  It  is  now  a  general  perfectly  well  established  that  in  all 
legal  proceedings,  civil  and  criminal,  bills  of  particulars,  or 
specifications  of  facts,  may  and  will  be  ordered  by  the  Court, 
V.  henever  it  is  satisfied  that  there  is  danger  that  otherwise  a 
party  may  be  deprived  of  his  rights  or  that  justice  cannot  be 
done.  Whether  such  an  order  shall  be  made,  is  a  question 
within  the  discretion  of  the  Cinirt,  where  the  cause  in  which  it 
is  asked  for  is  pending  to  be  judged  of  and  determined  upon 
the  particular  facts  and  circumstances  attending  it. 

These  authorities  control  the  practice  in  Ix^th  civil  and 
criminal  cases  and  though  they  are  not  cjusdcm'  generis  with 
the  present  one,  they  are  analogous,  and  in  the  absence  of  any 
authoritative  decision  should  govern  unless  there  is  some  good, 
substantial  reason  to  the  contrary. 

**The  only  safe  course  (says  Judge  Agnew,)  in  such 
<:ases  is  to  proceed  in  analogy  to  the  practice  in  other  cases  by 
notice  of  particulars  ordered  and  governed  by  the  discretion  of 
the  Court."    Election  Cases.  15  P.  F.  S.,  36. 

And  in  the  same  case  he  further  says,  on  page  7,y :  "Where 
<i  bill  of  particulars  or  specification  of  facts  shall  be  required,  is 
exclusively  in  the  discretion  of  the  presiding  judge.'' 

To  the  present  prayer  for  particulars,  the  usual  and  neces- 
sary aflFidavit  is  attached.  Rex  v.  H(xlgson,  3  Carr  &  Payne, 
422. 

We,  therefore,  think  that,  under  the  17th  section  of  the 
Act  of  19th  May,  1874,  and  the  practice  in  analogous  cases,  we 
liave  the  power  to  order  a  bill  of  particulars  in  an  election  case, 
Avhen  such  application  is  made  before  answer,  and  especially 
where  we  are  informed  by  the  counsel  for  the  petitioners  that 
they  can  now  name  a  couple  of  hundred  illegal  voters  which 
Avould  be  sufficient  to  change  the  result  of  this  election. 

This  being  the  case,  a  bill  of  particulars  can  ))e  readily 
furnished  without  any  inconvenience  to  the  petitioners. 

And  now,  February  ii,  1878,  rule  made  absolute:  and  the 
petitioners  are  directed  to.  furnish  the  defendant  in  this  case 
Avirti  the  names  of  the  illegal  voters  and  the  election  district  in 
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Avhich  they  reside,  and  further  to  furnish  tlie  causes  of  their 
disqualification,  so  far  as  the  same  has  come  to  their  know- 
ledge. 

Garrett,  Brumm  and  Hughes  for  the  contestant. 

Rvon  and  Healv,  contra. 


SUPREME  COURT  OF  PENNSYLVANIA. 


[25]     THE  COXTIXEXTAL  NATIONAL  BANK  v. 

DRAPER. 

1.  The  Act  of  17th  of  March,  1869,  entitled  "An  Act  relative  to 
fraudulent  debtors,"  does  not  embrace  any  provisions  applicable  to  the 
real  estate  of  such  fraudulent  debtors,  but  only  such  as  refer  to  his 
personality. 

2.  An  attachment,  Issued  under  that  Act,  upon  which  real  estate  of 
the  defendant  was  attached,  was  properly  quasned  by  the  Court  be- 
low. "In  these  tlays  the  Supreme  Court  can  hardly  make  so  free  with 
a  statute  as  to  Inject  Into  It  wEat  may  be  thought  to  be  an  Improve- 
ment, the  clear  intention  of  tne  law-making  power  to  the  contrary  not- 

. withstanding."     [Gordon,  J.] 

Error  to  the  Court  of  Common  Pleat  of  Schuylkill  County. 

Gordon.  J.,  delivered  the  opinion. 

We  think  with  the  learned  Judge  of  the  Court  below  that 
ihe  attachment  Act  of  March  17,  1869.  (Br.  Burd.  53,  PI.  71) 
was  not  intended  to  embrace  real  property :  an  examination  of 
the  Act  will  make  this  obvious.  In  the  first  place,  this  writ  is 
issuable  ujxm  the  affidavit  of  the  creditors  that  the  debtor  or 
debtors  **is  about  to  remove  his,  her  or  their  property  out  of 
the  jurisdiction  of  the  Court  in  which  the  attachment  is  ap- 
plied for,  with  the  intent  to  defraud  his,  her  or  their  creditors, 
or  that  said  party,  defendant,  has  pro]>erty,  rights  in  action,  or 
interest  in  any  public  or  corix)rate  stcKk,  money  or  evidences 
of  debt  which  he,  or  she  or  they  fraudulently  conceal,  or  that 
the  said  party  defendant  has  or  have  assigned,  dis]X)sed  of  or 
removed,  or  is  about  to  assign,  dispose  of  or  remove  any  such 
proi>erty.  money,  rights  in  action,  interest  in  public  or  cor])or- 
ate  stock,  or  evidences  of  debt,  with  the  intent  to  defraud  his. 
her  or  their  creditors.''  In  all  this  there  is  clearly  no  intent  to 
embrace  realty.  The  "property"  spoken  of  is  such  as  may 
be  removed  or  concealed,  and  hence  necessarily  embraces  only 
personally.  Real  estate,  not  being  susceptible  of  removal,  and 
its  conveyance  in  fraud  of  creditors  being  otherwise  amply  pro- 
vided for,  the  Legislature  in  this  Act  made  no  provision 
against  its  disposition. 
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Turning  to  the  second  and  third  sections,  which  provide 
for  the  service  and  return  of  the  process,  we  find  that  the  sheriff 
is  directed  to  attach  *'so  much  of  tlie  money,  stocks,  rights  in 
action,  evidences  of  debt,  or  other  property  of  said  party  de- 
fendant, not  exempt  from  sale  up(>n  execution,  as  will  be  suffi- 
cient to  pay  the  debt  demanded,  with  costs."  Now,  it  may  1>e 
conceded  that  the  words  **other  property"  might  be  made  to  in- 
clude land,  and  we  might  agree  that  such  was  the  legislative 
intent,  were  it  not  that  several  difficulties  oppose  themselves 
to  a  construction  of  this  kind.  First,  we  have  already  seen  that 
the  statute  in  the  preceeding  sections  has  attached  the  idea  of 
mobility  to  **other  property."  Second,  there  are  no  provisions 
or  directions  for  the  attachment  of  real  estate,  as  in  the  foreign 
and  domestic  attachment  acts ;  and  third,  the  language  of  the 
act  precludes  such  a  conclusion.  An  inventory  of  the  attach- 
ed property  is  to  be  made,  and  a  copy  thereof  left  with  the  de- 
fendant if  he  can  be  found  within  the  county,  but  if  he  d'^es  nrt 
reside  in  the  county,  then  such  copy  is  to  be  left  ''with  the  per- 
son in  whose  possession  or  care  said  property  may  be.  or  in 
whose  hands  it  may  be  attached.''  We  need  scarcely  say  that 
the  above  stated  language  can  properly  be  applied  only  to  per- 
sonalty. But  again,  '*it  shall  be  the  [26]  duty  of  every  officer 
serving  such  attachment,  to  take  the  property  attached  into  his 
possession,  when  the  same  is  capable  of  manual  seizure,  and 
when  not,  the  same  shall  be  bound  by  such  attachment,  in  the 
hands  or  possession  of  such  party  from  whom  it  is  due  or  ow- 
ing, or  w'hose  duty  it  is  to  account  for  the  same.''  This  part  of 
the  act  informs  us  definitely  what  may  be  attached.  In  the 
first  place,  it  is  something  that  the  officer  may  take  into  his 
own  possession  by  manual  seizure ;  and  in  the  second  place,  if 
it  is  not  capable  of  such  seizure,  then  it  is  something  of  a  kind 
that  may  be  due  or  owing  or  that  it  is  to  be  accounted  for.  The 
first  embraces  personal  goods  and  chattels,  the  second  debts, 
obligations,  stocks,  &c.,  but  by  no  stretch  of  the  imagination 
can  this  language  be  made  to  embrace  real  estate.  Since,  if 
there  can  be  no  manual  seizure,  neither  is  it  a  thing  which  may 
be  due,  or  owing  or  to  be  accounted  for  in  the  meaning  of  the 
act.  But,  further,  the  defendant  may  return  the  property  thus^ 
attached,  by  giving  bond  for  its  surrender  in  as  good  condi- 
tion as  when  attached  '*to  any   officer   passing   an   execution 
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against  said  defendant  on  any  judgment  rendered  in  said  at- 
tachment in  favor  of  the  plaintiff."  Language  of  this  kind,  we 
know,  is  appHcahle  only  to  personal  property;  applied  to  real 
estate  it  is  meaningless/ 

If,  indeed,  we  were  to  deal  with  this  act  as  Chief  Justice 
Gibson  tells  us  the  Act  of  1705  was  dealt  with,  we  might 
make  it  cover  realty.  He  says  (Schacklett  &  Glyde's  Ap.,  2 
Har.,  326)  **it  is  an  undoubted  fact  that  the  franiers  of  the 
Act  of  1705  intended  to  exempt  land  from  attachment,  but  as 
there  was  no  reason  for  an  exemption,  as  land  was  liable  to 
execution  as  a  chattel,  and  as  the  language  of  the  act  was  not 
imperative,  though  its  details  were  adapted  to  cases  of  garnish- 
ment, the  Courts  made  no  distinction.  Xor  ought  they  to  have 
done  otherwise,  at  least  they  did  not.''  In  these  days,  however, 
this  Court  can  hardly  make  so  free  with  a  statute  as  to  inject 
into  it  what  may  be  thought  to  be  an  improven;ent,  the  clear 
intention  of  the  law-making  power  to  the  contrary  notwith- 
standing. 

The  order  of  the  Court  below  quashing  the  attachment  is 
affirmed. 

F.  G.  Farquhar,  Esq..  Samuel  E.  Dickson,  Esq.,  for  Plain- 
tiff;  D.  C.  Henning,  Esq.,  for  Defendant. 


SUPREME  COURT  OF  PENNSYLVANIA. 


MUDEY^S  APPEAL. 

1.  A  ...4  in  equity  for  an  injunction  wiU  not  be  maintained  against 
a  county  treasurer  to  restrain  him  from  making  sale  of  unseated  lands 
regularly  assessed  and  returned  for  non-payment  of  tax. 

2.  ine  remedy  at  law  is  tull  and  adequate. 

Error  to  the  Court  of  Common  Pleat  of  Schuylkill  County. 

HISTORY  OF  THE  CASE. 

Edward  O'Connor,  in  his  lifetime,  was  the  owner  of  a 
farm  in  the  lx)rough  of  Yorkville,  Schuylkill  county,  of  about 
36  acres.  The  whole  of  the  36  acres  have  been  cleared,  actual- 
ly occupied,  farmed  and  resided  upon  for  upwards  of  thirty 
years. 

On  the  1st  of  Septeml)er,  1874,  Edward  O'Connor  sold 
the  farm  to  H.  C.  Dornan  and  Joseph  Dolan,  and  for  a  balance 
of  the  purchase  money  he  took  their  mortgage  for  $26,000. 
This  mortgage  was  not  paid  [2y]  and  judgment  was  obtained 
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Upon  it,  and  the  premises  sold  by  the.  sheriff  to  Janies  H. 
Mudey,  the  executor  of  Edward  O'Connor,  deceased,  on  the 
3rd  of  March,  1877,  and  a  deed  deHvered  by  the  sheriff  loth 
'September,  1877. 

After  the  purchase  by  Dornan  and  Dolan,  in  1874,  they 
cut  a  part  of  the  farm  up  into  town  lots,  and  sold  to  the  par- 
ties in  whose  names  some  of  the  assessments  for  1876  and 
1877  were  made,  and  other  portions  were  assessed  to  Dornan 
and  Dolan. 

None  of  the  assessments  were  made  against  the  plain- 
tiff, James  H.  Mudey,  and,  therefore,  not  even  a  personal 
charge  against  the  plaintiff. 

The  sheriff's  sale  to  Mudey  comprised  the  whole  of  the  or- 
iginal 36  acres,  which  was  bound  by  the  mortgage  and  which 
transferred  to  him  the  whole  title  claimed  by  the  purchasers 
subsequent  to  the  mortgage. 

As  there  was  no  lien  for  the  taxes  of  1876  and  1877  upon 
the  land  only  the  owners  who  claimed  to  own  the  several  parts, 
prior  to  the  acknowledgment  of  the  Sheriff's  deed,  on  10  Sep- 
tember, 1877,  were  personally  liable  for  the  taxes,  and  the  re- 
turn to  the  commissioners  of  the  taxes  as  unpaid,  and  the  at- 
tempt of  the  treasurer  to  sell  the  land  was  illegal,  for  the  title 
passed  to  the  plaintiff  clear  of  any  liability  to  pay  them. 

The  tax  for  1877  was  levied  by  the  commissioners  on  the 
2nd  of  March,  1877,  prior  to  the  sheriff's  sale.  The  following 
is  a  copy  of  their  proceedings : 

Commissioners'  minute  book,  page  325.  Friday,  March 
2nd,  1877. 

Meeting  of  commissioners ;  all  present ;  regular  business 
of  office  transacted. 

On  motion ;  Resolved,  That  the  rate  per  dollar  on  valua- 
tion on  assessments  for  the  year  1877,  l>e  as  follows,  viz : 
County  tax,  5^  mills.    County  funded  debt  tax,  i  mill. 
Attest  :  A.  SCHARTEL,  Clerk. 

The  taxes,  therefore,  for  both  the  years  1876  and  1877, 
were  levied  prior  to  the  sheriff's  sale.  It  is  claied  that  the  sale. 
3rd  March,  1877,  after  the  tax  was  levied  for  1877,  and  deliv- 
ery of  the  deed,  loth  September,  1877,  brought  this  case  clear- 
ly within  the  case  of  Swinch  v.  York  county,  18  Smith,  439, 
and  kindred  cases. 
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The  bill  of  complaint  and  injunction  affidavits  set  out  that 
at  the  time  the  taxes  were  levied  and  the  duplicates  were  in  the 
hands  of  the  collectors,  there  was  sufficient  personal  property 
on  the  premises  to  pay  the  taxes.  The  case  was  submitted  on 
the  following  affidavit  of  the  tax  collector  of  the  borough  of 
Yorkville : 
Schuylkill  County^  ss  : 

Joseph  Magelich  having  been  sworn  acording  to  law, 
says,  that  he  collected  the  State,  County,  School  and  Borough 
taxes  assessed  in  the  borough  of  Yorkville,  county  aforesaid, 
for  the  years  1876  and  1877;  that  he  has  heard  read  the  prop- 
erties and  assessments  thereof,  as  set  forth  in  the  bill  in  equity 
in  this  case,  arKl  that  the  same  are  correct  as  appears  by  his 
duplicate  for  those  years.  That  he  faithfully  endeavored  to 
ccrflect  the  taxes  so  assessed  for  the  year  1876,  and  failed  to  da 
so  for  the  reason  that  there  was  no  property  liable  to  be  sold 
for  taxes  upon  said  properties,  except  in  four  cases.  First, 
The  property  assessed  in  the  name  of  John  Deasey ;  upon  these 
premises  I  found  personal  property,  and  the  taxes  were  paid 
w^ithout  levy  or  sale  of  the  same.  Second.  On  the  property 
[28]  assessed  to  Wm.  Buechley,  to  wit:  two  lots  and  houses, 
personal  property  was  found  here,  and  the  taxes  collected  for 
the  same  by  sale  thereof.  Third.  On  one  house  and  lot  assess- 
e<1  to  Joseph  Dolan,  but  cKCupied  by  one  John  Ratz,  and  col- 
lected the  tax  from  John  Ratz;  there  was  personal  property 
upon  these  premises  belonging  to  Ratz,  and  T  found  no  person- 
al property  upon  any  of  the  other  properties.  And  for  the  year 
1877  there  was  no  personal  property  upon  any  of  the  proper- 
ties assessed  as  set  forth  in  said  bill  in  equity,  and  further  this 
deponent  saith  not. 
Sworn  and  subscrimed  before  me, 
this  5th  day  of  June,  1878, 
Samuel  Chrisman,  J.  P. 

JOSEPH  MAGELTCH. 

Per  Curiam.  We  think  the  decree  of  the  Court  below  dis- 
missing the  bill  was  right.  The  complainant  made  out  no 
case  in  his  bill  entitling  him  to  the  relief  for  which  he  prayed. 
His  legal  remedies  were  ample  and  adequate.  It  would  be 
fraught  with  public  mischief  if  a  treasurer  could  be  arrested  in 
a  sale  for  taxes  by  parties  situated  as  this  complainant.     Tf 
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the  land  is  seattd,  the  sale  by  the  treasurer  will  convey  no  title, 
"but  that  is  a  question  to  be  determined  by  a  jury  in  an  action 
of  ejectment. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 

J.  \V.  and  J.  Ryon,  for  Appellant;  Bartholomew,  for  Ap- 
pellee. 


SUPREME  COURT  OF  PENNSYLVANIA. 


GAY  ET  AL.  V.  WALTMAN. 

1.  In  Pennsylvania  one  partner  may  bind  his  copartner  by  submis- 
sion to  arbitration,  by  agreement  not  under  seal,  In  any  partnership 
matter. 

2.  A  parol  award  made  on  a  parol  submission  is  a  valid  award,  and 
the  law  requires  no  particular  form  to  establish  a  valid  submission. 

3.  When  the  submission  Is  by  parol  the  fact  must  be  established 
to  the  satisfaction  of  the  jury  by  a  preponderance  of  testimony,  and 
it  is  enough  if  the  evidence  is  sufficiently  clear  to  satisfy  the  Jury 
that  thre  was  a  submission,  what  was  submitted  and  what  was  the 
award  of  the  arbitrators. 

Errror  to  the  Court  of  Common   Pleas  of  Wyoming  County. 

Mercur,  J.,  delivered  the  opinion  May  5th,  1879. 

This  was  an  action  on  a  parol  award  of  arbitrators.  The 
submission  was  by  parol,  but,  whether  made  by  one  or  both, 
the  co-partners  was  a  question  in  controversy. 

The  general  rule  in  England  and  in  many  of  our  sister 
States  is  that  one  partner  cannot  bind  his  co-pantner  by  sub- 
mission to  arbitration.  In  Pennsylvania  it  is  held  that  he 
may  so  bind  his  co-partner,  by  agreement  not  under  seal,  in 
any  partnership  matter.  The  question  was  carefully  consider- 
ed in  Taylor  et  al.  v.  Coryell  et  al.,  12  S.  &  R.,  243.  In  that 
case  the  evidence  did  not  show  either  consent  or  dissent  on  the 
part  of  the.  co-partner.  The  able  opinion  of  Mr.  Justice  Dun- 
can well  states  many  of  the  practical  inconveniences  that  would 
result  from  a  denial  of  that  power.  It  cannot  be  done  by  in-i 
strument  under  seal,  because  the  authority  to  execute  a  deed 
must  be  by  deed.  That,  however,  applies  to  the  manner  of 
binding  a  co-partner,  and  not  to  the  question  of  implied 
agency.  When  the  submission  is  confined  to  eases  for  settling 
and  determining  claims  arising  in  the  partnership  business,  it 
is  difiicult  to  assign  any  substantial  reason  for  denying  the 
power  of  one  partner  in  good  [29]  faith  to  bind  his  co-partner 
by  a  parol  submission.    The  same  doctrine  is  held  in  Southard 
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V.  Steele,  3  Munroe  R.,  433.  The  incidental  dictum  of  Mr. 
Chief  Justice  Gibson  in  Harper  v.  Fox,  7  W.  &  S.,  143,  in  no 
wise  impairs  the  authority  of  Taylor  v.  Coryell. 

The  subject  matter  of  submission,  from  which  the  pres- 
ent action  arises,  was  to  determine  the  sum  justly  due  from  the 
plaintiffs  in  error,  to  the  defendant  for  their  use  of  a  saw-mill, 
in  which  he  owned  the  one  undivided  half.  If  they  had  used 
the  mill  in  manufacturing  their  lumber,  it  was  clearly  within 
the  scope  of  the  partnership  business  for  one  partner  to  ascer- 
tain the  sum  due  and  pay  the  same.  Failing  to  agree  with  the 
owner  of  the  mill,  one  partner  had  the  right  to  submit  the  ques- 
tion by  parol  to  arbitrators  to  decide,  and  the  firm  was  bound 
l>y  the  award  made  in  pursuance  of  the  submission. 

A  parole  award  made  on  a  parole  submission  is  a  valid 
award,  McManus  v.  McCullough.  6  Watts,  357. 

It  is  contended  that  conceding  the  power  of  one  partner 
to  bind  his  co-partner  by  a  submission,  yet  the  evidence  of  an 
agreement  in  this  case  was  insufficient  to  leave  to  the  jury. 
We  think  the  evidence  of  the  defendant  in  error  was  amply  suf- 
ficient to  justify  the  Court  in  submitting  the  question  to  the 
jury.  He  testified  in  substance  that  he  leased  his  half  of  the 
mill  to  James  and  Calvin  Gay ;  that  he  was  unable  to  settle  with 
them  as  to  the  sum  he  was  entitled  to  receive  therefor ;  that  he 
and  they  submitted  it  to  three  men  named ;  that  at  first  it  was 
also  agreed  that  the  arbitrators  should  determine  the  differ- 
ences between  him  and  James  Gay ;  but  while  the  parties  were 
present  before  the  arbitrators  talking  the  matter  over  the  sub- 
mission was  so  changed  as  to  leave  to  them  to  decide  what  he 
should  have  for  the  use  of  the  mill  as  between  him  and  James 
and  Calvin  Gay.  After  stating  where  the  arbitrators  met  he 
proceeded  to  say,  "they  heard  my  statements  or  allegations  as 
to  the  use  of  the  mill  and  Mr.  Gay's  account  and  statements 
as  to  the  use  of  the  mill  by  them,  and  announced  the  award, 
verbally  as  far  as  I  know,  I  did  not  see  any  writing  present. 
They  awarded  me  for  the  use  of  the  mill  from  these  parties 
ten  hundred  and  forty  dollars  and  some  cents,  fifty-nine  cents, 
I  think.''  The  fact  that  some  other  evidence  was  in  conflict 
Avith  this,  or  threw  doubt  on  the  correctness  of  Waltman's  evi- 
dence, was  insufficient  to  withdraw  the  case  from  the  jury. 
The  law  requires  no  particular  form  to  establish  a  valid  sub- 
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mission.  When  it  is  by  parol,  the  fact  must  1>e  estabHshed  of  a 
jury  by  a  preponderance  of  testimony.  McManus  v.  McCul- 
loch,  supra.  The  learned  Judge  said  to  the  jury  that  they  must 
'^depend  entirely  on  the  evidence  of  the  witnesses  in  making  up 
your  verdict.  This  is,  however,  sufficient,  it  the  evidence  is 
sufficiently  dear  to  enable  you  to  satisfy  your  minds  that  there 
was  submission,  what  was  submitted,  and  what  was  the  award 
of  the  arbitrators."  In  view  of  the  manner  in  which  the  case 
was  tried  and  went  to  the  jury,  the  plaintiff  has  no  just  cause 
of  complaint  with  this  direction. 

The  remaining  question  relates  to  the  pi  oof  of  partner- 
ship. The  rule  of  Court  declares  that  in  actions  by  or  against 
partners,  it  is  not  necessary  on  the  trial  to  prove  the  partner- 
ship ;  but  it  shall  be  taken  to  be  admitted  as  alleged  on  the  rec- 
ord, unless  one  or  more  of  the  defendants  shall  make  and  file- 
an  affidavit  denying  the  existence  of  the  partnership  as  alleged. 
In  this  case  Calvin  Gay  filed  an  affidavit  denying  that  he  was  a 
partner,  and  also  pleaded  that  he  w^as  not  a  partner  in  the  case 
[30]  with  James  Gay.  After  the  jury  was  sworn  and  the  plain- 
tiff below  was  proceeding  to  give  evidence  to  establish  the  part- 
nership, the  counsel  for  the  defendants  below  asked  leave  to 
withdraw  the  plea  of  no  partnership,  which  the  Court  permit- 
ted to  be  done ;  but  at  the  same  time  stated  in  the  hearing  of 
their  counsel  that  this  must  be  regarded  as  an  admission  of  the 
partnership  as  fully  as  if  no  affidavit  had  1>een  filed,  and  there- 
ui>on  excluded  the  plaintiff  Mow  from  giving  further  testi- 
mony of  that  fact.  To  this  ruling  of  the  Court  the  counsel  for 
plaintiff  in  error  took  no  exception  and  made  no  objection. 
They  assented  to  it,  thereby  influencing  the  subsequent  action 
of  the  Court,  and  of  the  opposite  party.  Nor  !s  the  effect  of  it 
changed  by  the  fact  that  the  notes  of  the  stenographer  show 
that  the  counsel  for  defendants  beknv  then  remarked :  **Our  af- 
fidavit does  not  deny  the  partnership:  but  only  the  partnership 
as  to  this  transaction."  The  existence  of  the  partnership  had 
been  put  at  issue  only  as  to  the  transaction  in  question.  It  was 
to  that  issue  only,  that  the  affidavit  and  plea  applied.  Having 
been  withdrawn  under  the  circumstances  stated,  the  Court  com- 
mitted no  error  in  saying  to  the  jury  in  the  charge  **as  the  case 
now  stands  the  existence  of  the  partnership  in  relation  to  the 
subject  matter  of  the  action  must  be  regarded  as  admitted." 
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We  discover  no  error  in  the  record. 
Judgment  affirmed. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


WM.  H.  HARRIS  v.  ANTHONY  M'HALE, 
Collector  of  Taxes,  &c. 

1.  Real  and  personal  property  are  liable  to  taxation  for  road  pur- 
poses in  the  district  or  township  in  which  they  are  located,  whether 
the  owner  resides  In  said  district  or  not. 

2.  When  the  general  power  to  assess  exists,  the  proper  remedy  for 
illegal  taxation  is  by  appeal  and  if  none  be  given,  the  Common  Pleas 
cannot  revise  the  judgment  of  the  tax  officer. 

3.  An  injunction  will  not  lie  to  restrain  the  collection  of  a  tax 
where  the  plaintiff  has  pretermitted  his  right  to  appeal. 

Bechtel.  J.,  delivered  the  opinion  February  25th,  1878. 

The  bill  of  complainant  in  substance  charges  that  he  is 
a  leasee  of  certain  veins  of  coal  in  the  Herbine  tract  of  land 
in  Cass  township,  Schuylkill  county,  under  lease  dated  March 
2,  1874,  from  John  P.  Brock  and  others,  and  in  pursuance  of 
said  lease  he  entered  into  possession  of  the  portion  of  said 
tract  embraced  in  his  lease,  erected  a  coal  breaker,  engine 
house  and  such  other  improvements  as  were  necessary  for  the 
purposes  of  mining,  preparing  and  shipping  coal :  that  if  these 
buildings  and  improvements  are  taxable  at  all  in  said  town- 
ship, they  are  taxable  with  the  other  land,  and  jiot  separate  and 
apart  from  it :  that  the  supervisors  and  auditors  of  said  township 
have  improperly  rated,  assessed  and  taxed  said  land  to  the 
complainant,  while  the  land  is  assessed  to  the  land  owners  in 
the  name  of  Brock  and  Hammer;  that  they  have  illegally  lev- 
ied road  and  special  taxes  against  the  complainant  for  the  year 
1877  u\ym  said  coal  breaker;  that  the  respondent,  Anthony 
McHale,  collector  of  road  taxes  of  said  township,  has  unlaw- 
fully levied  uix)n  thirteen  drift  wagons  and  three  mules  found 
upon  said  tract  of  land  and  l>eing  the  property  of  the  complain- 
ant, for  the  taxes  levied  upon  said  coal  breaker.  The  correct- 
ness of  the  above  allegations  is  admitted  by  the  respondent ; 
the  [31]  allegation  for  want  of  notices  and  opportunity  to 
"work  out"  these  were  not  pressed  by  the  complainant,  nor  its 
correctness  admitted  by  the  respondent,  but  was  treated  upon 
the  argument  as  withdrawn  from  the  consideration  of  the 
Court.  The  complainant  prays  that  the  collector  may  be  re- 
strained from  the  collection  of  the  taxes  referred  to  in  the  bill. 
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and  contends  tliat  the  buildings  and  improvements  erected  by 
him  in  pursuance  of  his  lease,  should  l^e  assessed  to  the  land 
owners  with  the  land  or  of  personal  property,  it  should  be  as- 
sessed to  him  within  the  torough  of  Minersville,  his  resi- 
dence, and  not  to  him  in  Cass  township. 

The  25th  section  of  the  Act  of  April  15,  1834,  Purdon 
1366,  pi.  56,  provides  as  follows : 

**It  shall  be  lawful  for  the  supervisors  of  any  township  to 
lay  a  rate  of  assessment  not  exceeding  one  cent  on  the  dollar 
upon  real  and  personal  estate,  offices,  trades  and  occupatons, 
for  the  purpose  of  laying  out,  opening,  making,  amending  or 
repairing  of  roads  and  highways,  and  for  the  making  or  re- 
pairing of  bridges,  and  for  such  other  purposes  as  may  be  au- 
thorized by  law." 

The  36th  section  provides  "That  it  shall  be  lawful  for  any 
person  aggrieved  by  such  rate  or  assessment  to  apply,  by  pe- 
tition, to  the  next  Court  of  Quarter  Sessions  of  the  respective 
county,  who  shall  have  power  to  take  such  order  thereupon  as 
to  them  shall  be  thought  expedient,  and  the  same  shall  con- 
clude and  bind  all  parties. 

The  37th  section  provides,  **That  if  any  person  aggrieved 
by  such  rate  or  assessment  shall  apply  to  a  Judge  of  such 
Court,  and  give  bond  with  surety  to  the  satisfaction  of  such 
Judge,  it  shall  l)e  lawful  for  such  Judge  to  make  an  order  in 
writing,  which  shall  stay  all  proceedings  for  the  collection  of 
the  sum  with  which  such  person  stands  charged  until  such  ap- 
peal be  determined." 

The  25th  section  of  the  Act  of  1834,  above  referred  to, 
we  think,  clearly  confers  upon  the  assessing  officer  the  right  to 
assess  the  property  referred  to  in  the  bill  for  the  purposes  men- 
tioned in  said  section,  whether  it  be  real  or  personal  estate.  If 
the  valuation  was  erroneous,  or  if  this  property  was  improper- 
ly assessed  to  the  complainant,  instead  of  the  land  owners,  the 
remedy  of  the  complainant  was  by  appeal  under  the  36th  sec- 
tion, or  36th  and  37th  sections  of  the  Act  of  1834.  In  Clinton 
School  District's  Appeal,  6  P.  F.  Smith,  315,  Agnew,  Judge, 
says : 

"All  of  the  cases  assert  the  doctrine  that  when  the  general 
power  to  assess  exists,  the  proper  remedy  for  illegal  taxation  is 
by  appeal  to  those  to  whom  the  appeal  is  required  to  be  taken ; 
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and  if  none  be  given,  neither  the  Common  Pleas  nor  this  Court 
can  revise  the  judgment  of  the  tax  officers."  In  addition  to  this 
authority,  Kinil)er  vs.  Schuylkill  County,  8  Harris,  368; 
Hughes  vs.  Kline  et  al.,  6  Casey,  230:  and  Gorrell  vs.  Mur- 
phy, I  Leg.  Gaz.,  495,  may  be  mentioned. 

That  a  specific  legal  remedy  is  afforded  any  person  ag- 
grieved by  the  action  of  the  assessing  officer  in  the  above  sec- 
tions cannot  be  doubted,  and  if  the  complainant  permitted  the 
time  within  which  he  should  have  availed  himself  of  that  rem- 
edy to  pass  without  entering  the  appeal,  he  cannot  now  ask  the 
Court  to  relieve  him  from  the  consecjuences  of  his  own  neglect 
by  enjoining  the  collector,  who,  in  the  exercise  of  his  warrant, 
is  but  discharging  his  official  duty.  The  collection  of  a  tax 
will  not  be  enjoined  on  the  groimd  of  an  erroneous  assessment 
for  which  the  law  has  provided  a  specific  remedy.  Gorrell  vs. 
Murphy,  supra.  [32]  An  injunction  will  not  lie  to  restrain 
the  collection  of  a  tax,  where  the  plaintiff  has  pretermitted  his 
right  of  appeal.    Crist  v.  2  W.  X.  C,  620.    33  Leg.  Int.,  256. 

The  fact  that  the  complainant  resides  in  the  borough  of  Mi- 
nersville,  we  think,  cannot  affect  the  right  of  the  assessing  or 
taxing  officer  of  Cass  township  to  rate  and  assess  the  property 
in  question  in  this  bill  for  the  purpose  set  forth  in  the  25th  sec- 
tion of  the  act  of  1834,  above  referred  to;  the  property  is  in 
Cass  township  and  is  certainly  included  in  the  term  **real  and 
personal  estate,"  nor  do  we  understand  the  authorities  relied 
upon  by  complainants'  counsel  to  hold  otherwise.  The  case 
of  School  Directors  v.  James,  2  \\\  &  S.,  568,  decides,  *'the 
domicil  of  a  guardian  is  not  necessarily  the  domicil  of  his 
wards,''  and  that  the  personal  property  of  the  wards  in  that 
particular  case  was  taxable  for  school  purposes  in  their  domi- 
cil. In  Hood's  estate,  9  Harris,  106,  the  question  was  one  of 
liability  of  personal  property  to  the  payment  of  collateral  in- 
heritance tax,  and  while  Lewis.  J.,  says  '*the  personal  property 
in  contemplation  of  law^  has  no  fixed  locality,  but  follows  the 
person  of  its  owner  and  is  therefore  subject  to  the  law  of  his 
domicil  and  may  be  taxed  for  the  support  of  the  government 
under  which  its  owner  resides,''  yet  he  also  says  in  the  same 
case  "these  general  principles  have  been  somewhat  changed  by 
statute,  but  no  change  has  been  made  which  authorizes  the  col- 
lection of  a  collateral  inheritance  tax  where  neither  the  prop- 
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erty  taxed  nor  the  doniicil  of  the  owner  was  within  the  State 
at  the  time  of  his  death.  In  the  case  ))efore  us  the  property  tax- 
ed (a  breaker  on  the  Herbine  tract)  is  within  the  township  in 
which  it  is  taxed  and  a  statute  confers  upon  the  assessing  offi- 
cer tlie  power  "to  rate,  assess  and  tax."  Were  it  otherwise  a 
strange  state  of  affairs  would  indeed  exist — tlie  owner  of  a 
leasehold  estate  such  as  this,  possibly  residing  in  the  State  of 
New  York  paying  there — the  place  of  his  residence,  a  road  tax 
for  property  in  Pennsylvania,  which,  if  liable  to  taxation  for 
such  purposes  at  all.  should  certainly  contribute  to  the  repair 
of  the  roads  of  that  district  within  which  it  is  made  use  of,  and 
from  which  it,  by  reason  of  its  locality,  derives  its  value;  yet 
this  would  seem  to  follow  from  the  doctrine  contended  for  by 
the  complainant.  Should,  however,  our  conclusion  in  this  par- 
ticular be  erroneous,  and  the  property  not  liable  to  assessment 
in  this  townshi]),  the  complainant  would  nevertheless  have  a 
full  and  complete  remedy  at  law;  if  compelled  to  pay  against 
his  protest,  he  may  by  action,  recover  back  the  taxes  paid  under 
the  ruling  in  Hospital  vs.  Philadelphia  county,  12  Harris,  230, 
and  Stinger  vs.  The  Commonwealth,  2  Casey,  426.  and  cases 
there  cited.  It  will  be  proper  further  to  say,  that  were  this  prop- 
erty assessed  to  the  owners  of  the  land,  the  complainant  as  ten- 
ant l>eing  in  possession  at  the  time  of  assessing  or  levy  the  tax 
for  public  roads  and  highways  would,  under  the  8th  section 
of  the  i\ct  of  April  6th,  1802.  Purdon.  876,  be  liable  to  pay  the 
rate  imposed  on  the  said  lands  or  tenements  so  leased,  and  he 
would  have  the  right  to  deduct  the  tax  thus  paid  out  of  the  rent 
due.  or  recover  the  same  from  the  owners  of  the  land  by  an  ac- 
tion of  debt  with  costs  of  suit,  unless  his  own  contract  with 
the  CAvners  provided  otherwise. 

And  now.  February  25,  1878,  the  injunction  prayed  for  in 
this  bill  is  in  accordance  with  these  views,  herebv  refused. 


SUPREME  COURT  OF  PENNSYLVANIA. 


[33]THE  POTTSVILLE  MUTUAL  FIRE  INS.  CO.  v. 

HORAN. 

1.  If  the  applicant  for  insurance  collude  with  the  agent  of  the  com- 
pany in  making  a  false  statement,  he  shall  not  profit  by  the  fraud. 

2.  Compliance  with  his  warranty,  on  the  part  of  the  assured,  is  a 
condition  precedent  to  any  recovery  upon  the  contract  of  insurance, 
and  the  materiality  of  the  thing  warranted  is  of  no  consequence. 
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3.  A  decrease  of  risk  cannot  be  set  off  against  an  increase  of  risk 
whefe  the  risk  removed  is  not  mentioned  in  the  application  for  Insur- 
^mce. 

Error  to  the  Common  Pleat  of  Schuylkill  County. 

Tri'nkey,  J.,  delivered  the  opinion  May  5th,  1879. 

Thomas  Horan,  by  accepting  the  iK)licy,  l)ecaine  a  mem- 
ber of  the  Pottsville  Mutual  Fire  Insurance  Company.  In 
this  application  he  warranted  his  representation  of  facts  and 

circumstances.     Among  the  statements  is, the  adjoining 

buildings,  within  eight  rods,  are  used  for  the  purpose  of  pri- 
vate dwellings.  The  survey,  on  the  back  of  the  application, 
shows  a  vacant  lot  of  twenty-six  feet  wide,  l^etween  the  prop^ 
erty  to  be  insured  and  Hildebrand's  house.  No  mention  is 
made  in  application  or  survey  of  the  small  building  called  a 
carpenter's  shop.  That  Horan  knew  the  contents  of  the  appli- 
cation when  he  signed  it,  seems  to  be  conceded :  and  there  is  no 
pretense  of  fraud  or  mistake,  unless  against  the  company,  and 
in  which  the  applicant  participated.  They  talked  alxnit  the 
vshop,  and  of  erecting  a  house  on  the  vacant  lot.  and  wittingly 
omitted  both  in  giving  the  situation  and  surroundings.  The 
applicant  knew  as  well  as  the  agent  knew,  that  the  company 
>acted  on  a  warranty  that  no  building,  save  houses,  was  within 
eight  rods  of  the  one  to  \ye  insured,  and  that  the  lot  on  the  east 
side  was  vacant.  If  they  were  honest  the  shop  was  omitted  in 
the  description  l)ecause  it  was  to  l)e  remove<l;  if  the  applicant 
concluded  with  the  agent  in  making  a  false  statement,  he  shall 
not  profit  by  the  fraud.  Smith  v.  Insurance  Company,  12 
Harris,  320. 

In  the  printed  argument  for  defendant  in  error,  it  is  said 
that,  at  time  of  insurance,  a  carpenter's  shop  stcxxl  directly  in 
the  rear  of  the  house,  in  very  close  proximity  to  it  and  admit- 
tedly hazardous.  If  that  be  so,  it  was  a  breach  of  the  assured's 
warranty,  and  by  its  express  terms  the  policy  was  void.  Smith 
v.  Insurance  Co.,  supra.  In  such  case  defendant's  T2th  point 
ought  to  have  l>een  affirmed.  But  the  evdence  of  Davidson  is, 
that  it  had  ceased  to  be  used  as  a  shop  before  the  insurance, 
and  was  to  be  removed  and  used  for  a  dwelling;  it  was  soon 
after  removed. 

It  is  also  said  that  'It  was  admitted  that  the  erection  of 
the  new  building  increased  the  risk,'*  that  fact  was  conclusively 
proved.     Thereupon  it  is  urged  that  the  risk  of  fire  had  been 
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very  much  diminished  by  removal  of  the  shop  and  its  change  tc^ 
a  dwelling  house,  and  that  it  was  a  question  for  the  jury 
whether  the  risk  had  not  been  as  much  lessened  by  the  removal 
as  it  was  increased  by  the  erection  of  the  new  building.  This 
view  was  adopted  by  the  Court,  and  so  much  of  the  charge  as 
relates  thereto  constitutes  the  i  ith  assignment  of  error.  Some 
respect  should  be  paid  to  a  contract  of  insurance.  Here  the 
assured  warranted  that  he  gave  a  **full  and  true  exposition  of 
all  the  circumstances  in  regard  to  the  condition,  situation,  value 
and  risk  of  the  property/'  and  the  assurer  issued  [34]  the  pol- 
icy on  condition  that  **if,  after  insured,  the  risk  shall  be  in- 
creased by  any  means  whatsoever  *  *  *  ^y^^\  ^^g  assur- 
ed shall  neglect  to  notify  the  company  of  said  increased  risk,'* 
such  insurance  shall  be  void.  The  risk  was  increased  by  act  of 
the  assured  himself.  The  Court  instructed  the  jury  that  no- 
tice was  not  given  to  the  company.  This  instruction  is  not 
here  for  review  and  the  argument  respecting  is  cannot  be  con- 
sidered. How,  then,  could  there  be  a  recovery  on  the  policy? 
Is  is  according  to  the  spirit  of  the  contract,  to  say  nothing  of 
its  letter,  to  set  up  the  removal  of  a  shop  which  he  had  w^ar- 
ranted  was  not  there?  *The  purpose  of  signing  a  warranty  is 
to  dispense  with  inquiry  and  cast  entirely  upon  the  assured  the 
obligation  that  the  facts  shall  be  as  represented.  Compliance 
with  his  warranty  is  a  condition  precedent  to  any  recovery 
upon  the  contract.  It  is,  therefore,  that  the  materiality  of  the 
thing  warranted  is  of  no  consequence.  The  assured,  by  his 
warranty,  engages  that  w^hatever  the  condition  of  things  w^hen 
he  makes  his  application,  the  facts  shall  be  as  w-arranted  when 
the  policy  attaches."  Per  Strong,  J.,  Insurance  Co.  v.  Arthur, 
6  Casey,  315.  It  would  be  hard  to  hold  Horan  to  the  letter  of 
his  application,  that  no  shop  was  near  the  house  to  be  insured ; 
he  having  promptly  removed  it,  justice  demands  that  the  war- 
ranty be  treated  as  unbroken  when  the  policy  attached ;  it  is  un- 
conscionable to  use  its  removal  as  a  diminishing  of  risk  and  set 
off  against  the  increased  risk  from  his  violation  of  the  condi- 
tions of  insurance.  The  company  did  not  undertake  to  in- 
sure the  house  on  the  basis  that  it  was  '*in  very  close  proximity 
to"  a  carpenter  shop,  and  the  assured  must  accept  the  fact  or 
the  consequences  of  a  broken  warranty. 

In  another  view — the  contract  was  made  in  reference  to- 
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the  situation  and  surroundings  of  the  properly.  For  a  price 
paid  by  one  party  the  other  agreed  to  carry  the  risk.  They 
did  not  agree  that  the  assured  may  build  on  the  adjacent  va- 
cant lot,  making  an  unbroken  line  of  buildings,  and  remove  a 
back  building.  It  might  be  quite  easy  to  satisfy  most  per- 
sons that  the  removal  lessened,  as  much  as  the  new  building  in- 
creased the  risk,  but  it  would  be  hard  to  satisfy  anybody  that^ 
after  such  change,  the  risk  was  the  same  as  contracted  for. 
The  contract  called  for  notice,  assent  or  cancellation,  in  case 
of  increase  risk.  After  the  change,  the  assured,  if  notified, 
might  have  been  willing  to  continue  the  insurance,  with  or 
without  additional  consideration,  or  might  have  terminated  the 
policy  and  refunded  a  ratable  portion  of  the  premium.  It  is 
not  for  the  assured  alone  to  change  the  contract,  and  the  courts 
cannot  do  it  for  him.  A  setting  up  of  some  real  or  fancied  les- 
sening of  risk,  as  a  set  oflf  against  the  increased  risk  by  build- 
ing up  the  vacant  lot,  could  not  have  been  apprehended  when 
the  contract  was  executed.  A  company  which  would  submit 
to  such  imposition  would  soon  be  overburdened,  and  its  poli- 
cies become  worthless  to  their  holders. 

The  proofs  of  loss  are  not  set  out  in  the  paper  book  and 
the  8th  and  9th  assignments  cannot  be  considered.  The  Court 
having  instructed  the  jury  that  notice  was  not  given  to  the 
company,  no  other  assignments  require  remark. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 

A.  W.  Schalck,  Esq.,  for  plaintiff  in  error;  Judge  D.  B. 
Green,  for  defendant  in  error. 


SUPREME  COURT  OF  PENNSYLVANIA. 


[35]   IN  TH£  matter  of  widening  NORWEGIAN 
STREET  IN  THE  BOROUGH  OF  POTTSVILLE. 

1.  The  Court  of  Quarter  Sessions  of  the  County  of  Schuylkill  has 
jurisdiction  in  a  proceeding  to  widen  a  street  in  the  borough  of  Potto- 
ville. 

2.  Upon  a  certiorari  the  Court  will  not  notice  certificates  or  matters 
dehors  the  record. 

3.  Under  the  order  of  the  Judges  of  the  Common  Pleas  fixing  the 
terms  for  trial  of  civil  causes,  no  change  was  made  in  the  return  days 
and  regular  termg  as  fixed  by  the  acts  of  5th  April,  1849,  and  3d  April, 
1S55,  and  the  reports  of  road  viewers  must  be  made  to  said  term. 

Woodward,  J.,  delivered  the  opinion  May  5th,  1879. 

In  the  first  and  fifth  assignments  of  error  the  complain- 
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ants  have  raised  the  question  of  the  jurisdiction  of  the  Court  of 
Quarter  Sessions  of  the  County  of  Schuylkill  in  the  proceeding 
to  widen  a  street  in  the  borough  of  Pottsville.  The  question 
may  be  met  by  a  reference  to  the  legislation  on  the  general  sub- 
ject of  the  highways  of  that  borough.  By  the  Act  of  the  22d 
of  April,  1856,  full  power  was  given  to  the  town  council  to 
survey,  lay  out  and  open,  and  to  provide  for  the  widening  and 
straightening  of  such  roads,  streets,  lanes,  alleys,  courts  and 
-common  sewers  as  they  should  deem  necessary.  Perhaps  it 
would  have  been  well  if  this  act  had  been  left  undisturbed. 
Many  obvious  considerations  regarding  the  health  and  con- 
venience of  the  inhabitants  of  a  populous  town,  would  seem  to 
require  that  its  highways  should  l:>e  regulated  on  some  systemat- 
ic plan,  and  that  some  engineering  experience  and  skill  should 
be  applied  to  their  grades,  drainage  and  alignment.  But  the 
law  is  to  be  administered  as  it  stands.  By  the  Act  of  the  6th 
of  March,  i860,  the  provisions  of  the  Act  of  the  i  ith  February, 
1854,  "to  consolidate  and  amend  the  road  laws  of  the  counties 
of  Beaver,  Butler  and  Lawrence"  were  extended  to  the  county 
of  Schuylkill.  It  would  be  superfluous  to  inquire  into  the  scope 
and  meaning  of  the  Act  of  1854.  In  an  opinion  delivered  by 
the  late  Judge  Williams,  in  February,  1870,  this  Court  de- 
cided In  re  public  road  in  Pottsville,  that  as  extended  it  sup- 
plied and  repealed  the  Act  of  1856  and  authorized  the  appoint- 
ment of  viewers  by  the  Court  of  Quarter  Sessions  to  open 
streets  in  Pottsville.  The  Act  of  1854,  as  extended  by  the  Act 
of  i860,  and  as  modified  by  the  Act  of  2d  x\pril,  1872,  is  the 
existing  authority  for  proceedings  like  these. 

This  is  a  certiorari,  and  the  records  show  that  the  Court 
appointed  the  viewers  on  the  15th  of  April  and  substituted  two 
viewers  in  lieu  of  two  first  appointed  on  the  29th  of  April, 
1876.  Going  outside  the  record,  it  was  no  more  competent  for 
the  complainants  to  show  by  the  clerk  of  the  Quarter  Sessions 
that  the  minute  lx)ok  contained  no  entry  of  a  session  of  the 
Court  on  the  T5th  of  April,  than  it  was  for  the  petitioners  to 
show  by  the  certificates  of  the  same  clerk,  of  the  prothonotary 
of  the  Common  Pleas,  and  of  their  Honors  Judge  Pershing  and 
Judge  Walker,  that  until  a  very  recent  date  no  order  had  l^een 
made  that  the  clerks  of  the  several  courts  should  be  present 
Avhen  those  courts  were  opened,  that  in  point  of  fact   all    the 
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courts  have  been  in  session  when  the  clerk  of  the  sessions  was 
not  present ;  that  all  the  courts  were  opened  [36]  in  due  form 
on  the  15th  of  April,  1876 ;  and  that  it  was  the  usual  practice  to 
refer  all  petitions  for  the  appointment  of  road  viewers  to  the 
associate  judges  while  they  were  upon  the  bench.  If  there  was 
wrong  here,  it  is  out  of  reach. 

One  difiiculty^  however,  presents  itself  which  seems  in- 
superable. The  order  was  returnable  **to  the  next  Court  of 
Quarter  Sessions."  The  report  was  made  and  confirmed  nisi, 
damages  were  approved,  and  the  width  of  the  n)ad  was  fixed  on 
the  22nd  of  May,  1876.  The  acts  of  the  5th  of  April,  1849, 
and  the  30th  of  April.  1855,  directed  that  the  terms  of  the 
Schuylkill  Courts  should  commence  on  the  first  Mondays  of 
March,  June,  September  and  Deceml>er.  On  the  first  of  June, 
1874.  under  the  Act  of  April  of  that  year,  the  Judges  of  the 
Schuylkill  district  ordered  that  courts  '*for  the  trial  of  criminal 
causes"  should  be  held  at  six  different  periods  of  the  year,  each 
to  continue  two  weeks.  Of  these  ])eri()(ls  two  weeks,  beginning 
the  first  Monday  in  May,  were  one.  A  corresponding  order 
for  terms  **f()r  the  trial  of  civil  causes,"  was  made,  one  of  these 
terms  beginning  the  third  Monday  in  May.  Rut  the  return 
days  and  the  four  regular  and  statutory  terms  for  purposes  of 
process  were  left  unchanged.  It  is  apparent,  therefore,  that 
this  order  was  returnable  the  first  Monday  of  June.  1876.  The 
action  of  the  court  in  receiving  the  rei)ort  and  confirming  it  nisi 
on  the  22nd  of  May,  was  premature  and  improvident.  The  il- 
legality involved  in  the  appointment  of  viewers,  receiving  their 
report,  and  entering  confirmation  at  the  same  term  has  repeat- 
edly l)een  declared.  Bridge  over  Smithfield  Creek,  6  Wh..  363  ; 
Appleby  Mam)r  Road,  i  Grant,  443:  and  Road  in  Baldwin  and 
Lower  St.  Clair  townships,  12  Casey.  9.  The  reason  for  the 
rule  was  stated  by  Judge  Sergeant  in  the  Smithfield  Creek 
Bridge,  to.be  that  "the  legislature  seems  to  have  deemed  it  ex- 
]>edient  that  there  should  be  a  delay  in  the  report  till  the  suc- 
ceeding term,  as  well  that  the  viewers  might  have  time  to 
weigh  and  deliberate  without  hurry  or  i)recipitation,  as  that 
parties  interested  should  have  opportunity  to  learn  the  doings 
of  the  jury,  and  act  with  preparation  in  regard  to  them."  The 
theory  that  the  report  was  returnable  the  first  Monday  in  May, 
^vould  not  help  the  petitioners.    The  term  ''for  the  trial  of  crim- 
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inal  causes"  began  on  the  first  and  ended  on  .the  13th.  The 
view  was  had  on  the  9th  and  i6th,  and  was  fatally  defective  un- 
der the  principle  of  Metzler's  Road,  12  P.  F.  S.,  151.  And  on 
the  15th  of  May,  a  week  before  the  report  was  presented,  the 
term  **for  the  trial  of  civil  causes"  had  begun. 

The  proceedings  are  reversed. 

McCoo],  for  pctitiojicrs:  Hughes  &  Farcjuhar,  for  appel- 
lants. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[37] CHARLES  SCHWARTZ  v.  BERNARD  BANKS  & 

PHILIP  BANKS. 

The  preierence  given  to  the  wages  of  labor  by  the  Act  of  April  9th, 
1872,  does  not  extend  to  the  case  of  a  levy  made  on  the  personal 
property  of  the  debtor,  on  a  judgment  obtained  against  him  by  a  third 
party,  where  the  wages  for  the  payment  of  which  claim  is  made, 
were  earned  after  the  date  of  the  levy. 
Exceptions  to  the  Auditor's  Report. 

Pershing,  P.  J.,  delix^ered  the  opinion  March  26th.  1877: 

Two  sales  of  the  personal  property  of  the  defendants  were 
made  by  the  sheriff,  the  first  on  ^.  fa.,  No.  328,  December 
Term,  1875 ;  the  second  on  fi.  fas.,  Nos.  8  and  9,  September 
Term,  1876.  Claims  for  the  wages  of  labor,  under  the  iVct  of 
9th  April,  1872,  were  made  on  both  funds  by  the  same  persons. 
These  were  allowed  by  the  auditor  to  the  exclusion  of  the  exe- 
cution creditor,  the  landlord's  claim  for  rent  and  all  other  claim- 
ants. The  money  realized  from  the  second  sale  paid  about 
44  1-3  per  cent,  of  the  claims  due  to  the  clerks,  laborers  and 
mechanics  in  the  employ  of  the  defendants.  No  exceptions 
were  filed  to  the  report  of  the  auditor  distributing  that  fund, 
and  it  w'as  confirmed  absolutely  bv  the  Court  on  October  9th, 
1876. 

The  controversy  before  us  is  raised  by  exceptions  filed  by 
the  execution  creditor  to  the  first  report  of  the  auditor.  He 
claims  that  the  fund  for  distribution,  viz.,  $372.42,  was  legally 
applicable  to  his  writ. 

It  appears  that  on  November  15th,  1875,  shortly  after  the 
plaintiff  issued  his  writ  of  H.  fa.,  the  (lefts,  on  filing  their  affida- 
vit obtained  a  rule  from  the  Court  to  show  cause  why  the  judg- 
ment should  not  be  opened  and  they  let  into  a  defence,  proceed- 
ings under  the  writ  to  be  stayed  in  the  meantime,  but  the  lien  of 
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the  levy  to  remain.  This  rule  was  discharged  on  April  loth, 
1876.  It  is  admitted  that  the  wages  which  it  was  claimed  be- 
fore the  auditor  had  pric^rity  over  the  executiQn  creditor,  were 
all  earned  after  the  levy  was  made,  and  during  the  pendency 
of  the  rule  to  open  the  judgment.  The  auditor  has  reversed 
the  former  decisions  of  this  Court  on  the  same  question.  He 
seems  to  rely  on  the  case  of  Askam  vs.  Wright,  i  \\\  Notes, 
decided  by  one  of  the  Courts  of  Common  Pleas  of  Philadel- 
phia, as  his  authority  for  his  rulings.  A  re-examination  of  the 
question  in  dispute  has  not  enabled  us  to  reach  the  same  con- 
clusion with  the  auditor. 

In  Schnapp\s  Api>eal,  2  W.  Notes  149,  it  was  held  that  a 
claim  for  wages  under  the  Agts  of  9th  April,  1872,  and  the  8th 
May,  1874,  is  not  preferred  to  a  judgment  entered  before  the 
work  is  done  for  which  wages  are  claimed.  In  that  case  the 
judgment  was  entered  on  August  8th,  1874.  The  party  claim- 
ing wages  had  been  in  defendant's  employ  prior  to  that  time, 
and  continued  in  his  employment  till  October  4th,  1874.  The 
judgment  was  given  priority  from  its  date  over  wages  subse- 
quently earned.  The  money  was  raised  by  the  sale  of  real  es- 
tate. The  Court  below  in  construing  the  proviso  to  the  4th  sec- 
tion of  the  Act  of  9th  April,  1872,  viz :  **That  no  lien  of  mort- 
gage." (now  repealed  as  to  coal  lease  mortgages  by  the  Act  of 
8th  May.  1874,)  "or  judgment  entered  before  such  labor  is 
f>erformed  shall  be  affected  or  impaired  thereby,''  held,  the 
[38]  lien  given  by  the  Act  to  be  good  against  any  purchaser 
or  any  creditor  who  had  not  by  mortgage,  judgment  or  execu- 
tion acquired  a  prior  lien.  The  Supreme  Court  affirmed 
the  decision  in  that  case.  There  is  no  more  virtue  in  the  lien  of 
a  judgment  against  real  estate  than  there  is  in  the  lien  of  a  fi. 
fa.  against  personal  property.  If  the  one  has  priority  from  the 
date  of  its  entry  over  wages  subse(|uently  earned,  by  parity  of 
reasoning  the  execution,  which  becomes  a  lien  on  personal  es- 
tate the  moment  it  is  placed  in  the  hands  of  the  sheriff,  has  the 
same  priority.  The  lien  is  by  virtue  of  the  writ  and  not  of  the 
levy.  Irons  v.  McQuewan,  3  Casey,  197. 

Lien  is  a  necessary  and  inseparable  incident  of  seizure  in 
execution  by  the  principles  of  the  common  law.  And  this  is 
true  even  as  against  those  who  acquire  an  interest  in  the  thing 
after  the  levy.     Property  seized  is  in  the  custody  of  the  law,  the 
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end  of  which  might  be  prevented  if  creditors  could  subse- 
quently acquire  a  paramount  interest  in  it.  Hinds  v.  Scott,  i 
Jones,  25. 

In  Batdorflf  v.  Focht  &  Brother,  8  Wr.,  195,  a  rule  was 
granted  staying  an  execution  without  any  order  preserving  its 
lien.  Justice  Woodward  said :  **It  is  a  general  principle  that 
interlocutory  orders  shall  not  impair  vested  liens.  It  is  usual 
to  accompany  such  orders  with  a  stipulation  that  the  lien  of  the 
writ  which  is  the  subject  of  the  order  shall  remain  until  the  mo- 
tion is  disposed  of  in  final  hearing;  and  this  is  a  prudent  and 
proper  practice.  But  where  it  is  omitted  the  Hen  must  never- 
theless be  regarded  as  preserved,  for  it  is  one  of  the  legal  vested 
rights  of  the  plaintiff,  and  can  no  more  be*  sacrificed  by  an  edict 
of  the  Court,  without  a  hearing,  than  any  of  his  other  civil 
rights,  whether  of  liberty  or  property.'' 

This  language  appHes  forcibly  to  the  facts  of  the  case  in 
hand.  The  plaintiff  by  his  levy  acquired  a  vested  legal  right 
of  which  he  could  not  be  deprived  by  delay  in  making  the  sale 
to  which  he  was  not  a  party  and  for  which  he  was  in  no  way 
responsible.  Bain  v.  Lyle,  18  Sm.,  65.  This,  and  other  ques- 
tions growing  out  of  the  proper  construction  to  be  given  to  the 
Act  of  9th  of  April.  1872,  have  heretofore  been  decided  1)y  this 
Court  in  Schrader  v.  Burr.  2  Leg.  Chron.,  285 ;  S.  C.  Leg.  Int., 
July  13,  1877;  Kindig  v.  Atkinson,  published  in  the  Miners' 
Journal  of  July  23,  1877.  S.  C.  Leg.  Int.  June  i,  1877.  If  we 
are  wrong  this  case  furnishes  a  good  opportunity  to  have  our 
decisions  col-rected  by  the  Supreme  Court. 

And  now,  March  26,  1877,  ^'^^  report  of  the  auditor  is  set 
aside,  and  it  is  hereby  ordered  and  directed  that  the  funds  in 
Court  arisinr^  from  the  sale  of  the  personal  property  of  Ber- 
nard Banks  and  Philip  Banks  on  fi.  fa.  No.  328,  Dec.  Term, 
1875,  l)e  appropriated  to  the  payment  of  the  judgment  of 
Charles  Schwartz,  the  plaintiff  in  said  execution. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[39]  S.  D.  HESS  &  CO.  V.  JOHN  EVANS. 

By  the  Act  of  22  Marcli,  1877,  the  term  of  Justices  of  the  Peace 
elected  in  1878  and  thereafter  is  extended  to  the  first  Monday  in  May 
next  ensuing  the  expiration  of  their  commissions. 
Rule  to  strike  off  the  Judgment.    Case  Stated. 

Walker,  J.,  delivered  the  opinion  March  31,  1879. 
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On  the  19th  February,  1878,  C.  F.  Wilrich,  Esq.,  was  re- 
elected a  justice  of  the  peace  in  Shenandoah.  His  old  commis- 
sion was  dated  17  March,  1873,  ^"^  ^^as  for  five  years.  With- 
in the  time  prescribed  by  law  he  gave  notice  to  the  prothonotary 
of  his  acceptance  of  the  office  and  filed  his  bond,  and  a  commis- 
sion w^as  issued  to  him  by  the  Governor — which  commission  he 
failed  to  take  up — and  the  same  was  returned  to  the  Governor 
in  October,  1878. 

On  March  26,  1878,  he  issued  the  summons  in  this  case  re- 
turnable April  I  St,  which  was  duly  served.  On  that  day  judg- 
ment was  rendered  in  favor  of  the  plaintiffs  for  $44.67.  On 
the  19th  April  execution  was  issued  and  returned  nulla  bona, 
A  transcript  of  this  judgment  was  entered  in  the  Court  of  Com- 
mon Pleas,  and  this  rule  is  therefore  to  strike  off  the  judgment 
on  the  ground  that  the  justice  had  no  jurisdiction  after  the  ex- 
piration of  the  term  of  his  office  and  before  he  had  taken  up  his 
commission. 

Article  5th,  section  11,  of  the  new  constitution  provides 
that  justices  of  the  peace  shall  be  commissioned  by  the  Gov- 
ernor for  a  term  of  five  years.  The  term  of  the  justice  would 
therefore  expire  on  17  March,  1878,  and  he  would  have  no  legal 
right  to  act  as  a  justice  after  that  period  unless  his  term  of  of- 
fice was  extended. 

The  Act  of  22  March,  1877,  (P.  Laws  12  P.  Dig.  2135.) 
however  provides  that  **all  aldermen  or  justices  of  the  peace 
who  shall  be  elected  on  the  3d  Tuesday  of  February  next,  or 
any  year  thereafter,  whose  term  of  office  would,  under  existing 
laws,  expire  prior  to  the  first  Monday  of  May  shall  continue  in 
office  from  the  date  at  which  said  term  would  expire  until  the 
first  Monday  of  May  next  ensuing  thereto." 

From  this  section  it  would  appear  to  be  the  intention  of  the 
legislature  to  continue  in  office  all  justices  of  the  peace  re-elect- 
ed in  1878  and  thereafter — until  the  first  Monday  in  May  fol- 
lowing after  the  expiration  of  their  old  commissions. 

It  therefore  follows  that  the  justice  had  jurisdiction,  and 
this  rule  must  l)e  discharged. 

And  now,  March  31,  1879,  rule  discharged. 

Mr.  Hollopeter,  for  plaintiffs;  Mr.  Troutman,  for  defen- 
dant. 
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COURT  OF  COMMON    PLEAS  OF  SCHUYLKILL  COUNTY. 


[40]  SEIPT  vs.  STINE. 

Rule  to  show  cause  why  Vendition   Exponas  should  not  be  aat 
aside,  and  proceedings  stayed. 

Pershing,  P.  J.,  delivered  the  opinion  February  8th,  1875. 

The  facts  in  this  case  were  not  disputed  on  the  argument. 
Under  proceedings  in  partition  in  the  Orphans'  Court,  the  real 
estate  of  the  deceased  husband  of  the  defendant  was  appraised 
and  accepted  by  one  of  the  heirs,  who  entered  into  recogniz- 
ance to  pay  the  widow  (the  above  named  defendant)  annually 
during  her  life,  the  interest  on  the  one-third  of  the  appraised 
valuation. 

Subsequently  the  defendant  contracted  the  debt  for  which 
the  judgment  in  this  case  was  obtained  against  her.  The  ai)pli- 
cation  before  us  is  founded  on  the  Acts  of  Assembly  of  13th  of 
October,  1840,  and  24th  January,  1849,  relating  to  sales  under 
executions  of  life  estates.  See  Purd  Dig.  pp.  651-2.  In  sup- 
port of  it  the  cases  of  Kurtz  vs.  Long,  6  Casey  501,  and  Snyder 
vs.  Crist,  3  Wright  499,  have  been  cited.  If  the  position  taken 
by  defendant's  counsel  is  correct,  it  follows  that  a  sequestrator 
may  be  appointed,  who  may  have  the  "full  power  and  undis- 
turbed possession"  of  the  premises  delivered  to  him,  and  thus 
turn  out  the  heir  to  whom  the  Orphans'  Court  has  awarded  the 
lands,  and  who  is  now  admitted  to  be  in  possession.  The  parti- 
tion and  acceptance  of  the  real  estate  prior  to  the  time  the 
widow  contracted  the  debt  to  the  plaintiflf,  worked  a  conversion 
of  the  premises  awarded  to  the  heir.  In  the  case  of  the  Lancas- 
ter County  Bank  vs.  Stauffer,  10  Barr,  398,  it  is  decided  that 
the  sixth  section  of  the  Act  of  1840,  before  cited,  authorizes  the 
appointment  of  sequestrator  only  "where  an  unconverted  life 
estate  is  taken  in  execution,  in  order  to  make  the  debt  out  of 
the  rents  and  profits,  without  a  sale;  but  neither  the  letter  nor 
the  spirit  of  the  enactment  extends  to  lands  already  turned  into 
money.''  See  Scott  on  Intestate  Laws  411.  The  rule  must  be 
discharged. 

And  now,  February  8,  1875.  Rule  discharged. 


Digitized  by 


Google 


THE  LANCASTER  FIRE  INS.  CO.  V.  LENTTEIM  &  CO.  5/ 

SUPREME  COURT  OF  PENNSYLVANIA. 

]4i[  

THE  LANXASTER  FIRE  INS.  CO.  v.  LENHEIM  &  CO. 

By  the  written  portion  of  the  policy  the  insurance  was  on  a  general 
Btock  of  merchandise  of  all  kinds  usually  kept  in  a  country  retail  store. 
Then  followed  in  print  the  usual  exceptions  of  gunpowder,  turpentine, 
benzine,  Ac,  and  the  condition  Chat  storing  these  articles  in  the  house 
would  avoid  the  policy. 

Held,  'Hiat  there  was  no  repugnancy  between  the  written  and 
printed  portions  of  the  policy,  and  a  violation  of  the  condition  for- 
feited the  policy. 

Error  to  the  Common  Pleas  of  Susquehanna  County. 
GoRix)N,  J.,  delivered  the  opinion  May  5th,  1879. 
The  poHcy  which  forms  the  foundation  of  this  suit  covers 
a  stock  of  "general  merchandise  of  all  kinds  usually  kept  in  a 
country  retail  store.''  The  insurance  is  **against  all  immedi- 
ate loss  or  damage  as  may  occur  by  fire  to  the  property  speci- 
fied not  exceeding  the  sum  insured  nor  the  interest  of  the  assur- 
ed in  the  property,  except  as  hereinafter  provided.''  Then,  in 
immediate  connection  with  the  clause  containing  the  above, 
comes  the  condition  that  the  company  shall  not  be  held  liable, 
unless  by  special  consent  in  wTiting  indorsed  thereon,  for  any 
loss  *\vhere  gunpowder,  prosphorus,  saltpetre,  naphtha,  benzine 
camphene,  turpentine,  burning  fluid,  spirit  gas,  crude  coal  or 
earth  oils  or  petroleum,  or  any  other  articles  subject  to  legal 
restriction,  are  deiK)sited,  stored,  kept  or  used.''  It  will  thus  be 
seen  that  this  stock  of  general  merchandise  was  insured  subject 
to  certain  exceptions  and  conditions  in  said  policy  specified, 
neither  can  it  be  justly  said  that  care  was  not  taken  to  call  at- 
tention to  these  exceptions  and  conditions,  for  the  word  **ex- 
cept*'  is  printed  in  large,  and  the  words  *1)enzine"  and  "tur- 
pentine" in  small  capitals.  Besides  this,  the  policy  was  orig- 
inally taken  in  the  name  of  Lewis  S.  Lenheim  and  was  transfer- 
red to  the  plaintiflfs,  subject  to  the  conditions  therein  contained, 
the  usual  complaint,  therefore,  of  small  print  and  want  of  no- 
tice does  not  apply  in  this  case.  The  contract  of  the  parties, 
then,  is  very  easy  of  comprehension.  The  company  agreed  to 
insure  for  Lenheim  &  Co.  this  stock  of  general  merchandise  of 
all  things  usually  kept  in  a  country  store,  excepting  certain 
articles  therein  specified,  among  others  turpentine  and  benzine, 
of  which  it  is  said,  if  these  are  kept  the  policy  shall  be  void. 
The  policy  was  accepted  under  and  subject  to  these  conditions, 
and  it  is  now  produced  in  order  to  charge  tlie  company.    Mav 
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the  defendant  plead  these  conditions,  or  may  it  not  ?  There  is 
no  proof  of  fraud,  by  it  or  its  agents,  whereby  it  might  be  es- 
topped, and  the  conditions  are  part  and  parcel  of  the  considera- 
tion of  the  policy.  In  consequence  of  them  the  plaintiffs  ob- 
tained their  insurance  at  rates  less  than  they  otherwise  could 
have  done.  The  excepted  articles  are  extremely  dangerous; 
there  is  good  reason  why  they  should  be  so  excepted  and  there 
is,  therefore,  nothing  unreasonable  in  the  condition  that  the  pol- 
icy should  be  forfeited  upon  the  wilful  violation  of  that  condi- 
tion. 

But  the  Court  below  says,  "by  the  written  portion  of  the 
policy  the  insurance  was  on  the  general  stock  of  merchandise  of 
all  kinds  usually  kept  in  a  coimtry  store.  The  prohibitory 
clause  in  the  policy  is  repugnant  to  this  and  cannot  be  interpret- 
ed so  as  to  prevent  a  recovery,  if  you  [42]  find  these  articles 
were  part  of  all  kinds  of  merchandise  usually  kept  in  a  country 
store.'* 

Herein,  however,  is  the  error  in  supposing  there  is  any  re- 
pugnancy between  the  written  and  printed  parts  of  the  policy. 
There  is  certainly  no  repugnancy  in  agreeing  to  insure  a  gen- 
eral stock  of  merchandise  subject  to  the  condition  that  gun- 
powder, petroleum,  turpentine  and  benzine  shall  not  form  part 
of  such  stock.  Surely  there  is  nothing  so  unusual  in  reserva- 
tions and  conditions  in  contracts  as  to  make  them  the  subjects 
of  unusual  construction  or  of  extraordinary  consideration. 
Surely,  without  repugnancy,  one  may  contract  for  the  sale  of  a 
plantation  of  one  hundred  acres  of  land  reserving  thereout  ten 
acres.  Or  suppose  the  contract  in  controversy  to  be  for  the  sale 
of  this  general  stock  of  merchandise,  excepting  the  articles 
above  mentioned,  could  any  one  doubt  but  that  the  exception 
was  good  ? 

This  case  is  as  nearly  like  that  of  the  Insurance  Co.  v. 
Kroegher  (2  Xor.,  64),  as  two  cases  can  be. 

There,  as  here,  the  insurance  was  upon  a  general  stock  of 
merchandise,  but  we  held  that  the  violation  of  a  condition, 
which  provided  that  petroleum  should  not  be  kept,  avoided  the 
policy.  In  that  case  all  the  authorities,  now  cited  by  the  plain- 
tiffs below,  were  adduced,  and  there  is  nothing  now  proposed 
of  such  a  character  as  to  require  us  to  go  over  the  ground  anew. 
A\>  have  only  to  add,  tliat  if  the  plaintiffs'  own  evidence  was 
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true,  they  had  on  hand  at  the  time  of  the  fire,  turpentine  enough 
to  avoid  the  ix)hcy.  The  benzine  might,  on  the  principle  de 
juinimis,  be  disregarded  since  eight  (^r  ten  small  vials  of  it  was 
a  quantity  so  trifling  as  not  to  be  worth  attention. 

As  what  we  have  said,  in  effect  sustains  all  the  assignments 
of  error,  we  need  not  speak  of  them  seriatim. 

Judgment  reversed  and  a  venire  faeias  de  novo  ordered. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


JAMES  Mc(JKXTEV  v.  WILLIAM  KEEFE. 

The  defendant  is  entitled  to  the  benefit  of  the  exemption  on  an  at- 
tachment execution   attaching  wages  for  board   under   the  Act  of  8 
May,  1876.     Pam.  Laws,  p.  139. 
Certiorari. 

Walker,  J.,  delivered  the  opinion  March  4,  1878. 

The  only  question  raised  by  these  exceptions  is,  whether 
the  defendant  can  claim  an  exemption  on  an  attachment  execu- 
tion, attaching  wages  for  board  under  the  .\ct  of  8  May,  1876. 
(Pamp.  Laws,  139.) 

The  judgment  in  this  ca.se  was  obtained  before  a  Justice  of 
the  Peace  on  2t^\  of  Xov.,  1876,  against  the  defendant  for 
$(K).25,  upon  which  an  execution  was  issued  on  same  day  and 
returned  on  4th  Nov.,  1876.  **Xo  goods.''  (Purd.  Dig.,  866, 
PI.  114.) 

An  attachment  execution  was  issued  against  Focht,  Whit- 
aker  &  Co.,  garnishes,  on  2d  December,  1876,  and  judgment 
was  obtained  against  them  on  their  answer  on  11  l)eceml>er, 
1876,  for  $26.15  ^^^^  money  in  their  Iiands  due  the  defendant  as 
wages. 

[43]     On  the  6th  Deceml)er  the  defendant  claimed  the  money 
in  the  hands  of  the  garnishees  under  the  exemption  law. 

The  money  was  paid  by  the  garnishees  to  the  justice  and 
by  him  ])aid  to  the  plaintiff  notwithstanding  the  defendant's 
claim.    This  constitutes  the  exception  in  this  case. 

The  act  of  8th  of  May,  1876,  allow  wages  to  be  attached 
for  board  not  exceeding  the  amount  of  four  week.s — which  be- 
fore under  the  act  of  15  April,  1845,  (P.  Dig.  640,  PI.  35,)  had 
been  exempt  from  attachment.  The  act  of  9  April,  1849, 
(Purd,  Dig.  636,  PI.  20,)  exempts  property  to  the  value  of 
$300,  from  levy  and  sale  on  execution  and  the  act  of  April, 
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1859,  (P.  Dig.  638,  PI.  26,)  gives  him  the  privilege  of  taking 
money. 

It  has  been  repeatedly  decided  that  the  defendant  is  en- 
titled to  the  benefit  of  the  exemption  to  an  attachment  execu- 
tion. Strouse  v.  Becker,  2  \Vr.,  190,  and  8  W^r.,  206;  Jones 
V.  Tracy,  25  P.  F.  S.,  417. 

If  he  demand  the  exemption  when  the  process  is  served  or 
within  a  reasonable  time  thereafter.  Bair  v.  Steinman,  2  P.  F. 
S.,  423. 

He  must  make  demand  for  the  exemption  at  the  time  the 
attachment  execution  is  returnable.  Bittinger's  Appeal,  26  P. 
F.  S.,  105:  see  also  Landis  v.  Lvon,  21  P.  F.  S.,  473;  Boncord 
V.  Parker,  15  P.  F.  S.,  336;  Yost  v.  Heffner,  19  P.  F.  S.,  68; 
Waugh  v.  Bucket,  3  Grant,  319. 

The  demand  in  this  case  was  made  in  time  and  the  defen- 
dant would  certainly  be  entitled  to  his  exemption  unless  there 
was  something  in  the  act  of  1876  to  prevent  him  from  claiming 
it.    This  I  have  failed  to  discover. 

The  language  of  the  act  is  ambiguous  and  partially  un- 
meaning, and  must  have  a  reasonable  construction,  but  there  is 
nothing  in  it  to  deprive  the  defendant  of  his  statutory  privilege. 

The  justice  therefore  erred  in  paying  to  the  plaintiff  the 
money  in  his  hands  collected  from  the  garnishees,  and  in  enter- 
ing judgment  in  the  manner  as  set  forth  in  his  docket. 

The  judgment  should  have  been  entered  that  the  plaintiff, 
James  McGeuty,  have  judgment  against  Foeht,  Whitaker  & 
Co.,  for  the  amount  admitted  to  be  due  by  them  to  IVm.  Keefe, 
the  defendant,  and  that  the  plaintiff  have  execution  of  so  much 
of  the  debt  due  by  the  said  Focht.  llliitaker  cr  Co.,  to  the  said 
jrHliam  Keefe,  the  defendant,  as  Zi'ill  satisfy  the  judgment  of 
the  said  las.  McGentey,  plaintiff,  against  the  said  JVm.  Keefe, 
with  interest  and  costs,  and  if  the  said  Focht,  Whitaker  &  Co. 
refuse  or  neglect  on  demand  by  the  constable  to  pay  the  same, 
then  to  be  levied  of  the  proper  goods  and  chattels  of  the  said 
Focht,  Whitaker  &  Co.,  (garnishees,)  according  to  law,  as  if 
it  was  their  proper  debt,  and  that  the  said  Focht,  Whitaker  & 
Co.  be  discharged  as  against  the  said  William  Keefe,  for  the 
sum  SI)  attached  and  levied  of  the  debts  and  moni*'^  '*n  their 
hands  to  the  extent  and  so  far  only  as  the  said  sum  so  attached 
and  levied  may  exceed  the  stim  of  $300.    Without  prejudice  to 
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the  right  of  the  said  W'ilHam  Keefe  to  recover  from  the  said 
Focht,  Whitaker  &  Co.,  garnishees,  the  said  sum  of  $300,  or 
any  less  sum  (kie  and  owing  by  the  said  Focht,  Whitaker  &  Co., 
garnishees,  to  him  at  the  time  of,  or  any  time  since  the  service 
of  the  attachment.     (25  P.  F.  S.,  420.) 

For  the  reasons  hereby  given  the  judgment  sh(^uld  be  re- 
versed. 

Judgment  reversed. 

Mr.  DarHng.  for  plaintiff ;  Mr.  Troutman,  for  defendant. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


CHAS.  W.  WELLS,  to  use,  &c.,  v.  CHAxXXINCi 

SHUMWAY. 

W.  conveyed  property  to  S.  and  took  a  mortgage  for  the  purchase 
money.  W.  assigned  the  mortgage  to  the  F.  S.  F.  S.  subsequently 
reconveyed  to  W.  In  a  iclre  facias  brought  by  F.  S.  F.  on  the  mort- 
gage on  a  reconveyance  to  him.  Held,  that  such  agreement  could  not 
affect  the  validity  of  the  mortgage  in  the  hands  of  F.  S.  F.  and  after 
S.  had  ceased  to  have  any  interest  in  the  property.  That  the  only 
effect  of  such  an  agreement  would  be  to  enable  W.  to  hold  the  prop- 
erty free  of  the  mortgage,  which  would  be  a  fraud  upon  F.  S.  F. 
Rule  for  Judgment  for  want  of  a  sufficient  affidavit  of  defence. 

Green,  J.,  delivered  the  opinion,  19  Feb.  1877. 

This  is  a  suit  upon  a  mortgage,  given,  it  is  to  l>e  presumed, 
for  the  purchase  of  the  property  mortgaged.  W^ells  conveyed 
the  property  to  Shumway,  and  Shumvvay  gave  the  mortgage  to 
Wells — who  transferred  it  to  the  Franklin  Saving  Fund  and 
Building  Association.  The  defendant  claims  that  when  he  re- 
ceived the  deed  and  gave  the  mortgage,  there  was  an  agree- 
ment between  Wells  and  himself  that  the  mortgage  should  be 
cancelled  by  Wells  and  the  deed  returned  to  him  in  three  weeks 
after  their  date,  and  that  the  deed  having  been  returned  to  the 
said  Wells  in  about  a  month  or  six  weeks  and  not  again  return- 
ed to  him,  he  is  entitled  to  an  entry  of  satisfaction  on  the  mort- 
gage, and  that  the  plaintiff  is  not  entitled  to  recover  anything 
upon  it.  This  may  be  a  goo<l  reason  why  the  defendant  should 
not  be  liable  for  the  payment  of  the  mortgage — but  it  is  not  a 
good  reason  why  the  property  should  not  be  liable,  and  as  a 
scire  facias  upon  a  mortgage  is  a  prcxreeding  /;/  rem,  the  de- 
fendant should  show  some  good  ground  why  the  property 
should  not  l)e  held  to  satisfy  the  mortgage  in  the  hands  of  the 
assignee.    If  the  defendant  by  returning  the  deect  to  Wells,  in- 
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tended  to  re-convey  the  property  to  him,  then  he  nas  no  longer 
any  interest  in  it,  and  it  would  not  lie  in  his  mouth  to  saythat 
the  property  should  not  I>e  taken  to  satisfy  the  mortgage.  The 
effect  of  such  a  proceeding  would  I)e  to  enable  Wells,  who  had 
assigned  or  transferred  the  mortgage  to  the  Saving  Inuid,  to 
hold  the  property  clear  of  its  lien,  and  thus  bety.  een  Wells  and 
Shumway  together  the  Saving  Fund  would  lose  its  mortgage, 
and  the  parties  still  hold  the  property.  It  is  very  evident  that 
Shumway  can  not  claim  to  have  the  mortgage  satisfied,  in  order 
that  Wells  may  hold  the  property  clear  of  lien.  That  would  be 
neither  law  nor  equity.  It  is  not  necessary  to  say  anything 
further  to  show  the  weak  point  of  this  affidavit  of  defence. 

\And  now,  February  19,  1877,  the  rule  to  show  cause  why 
judgment  should  not  be  entered  for  want  of  a  sufficient  affidavit 
of  defence  is  made  absolute. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[45]  THE  BOROUGH  OF  POTTSVILLK  v.  CHARLES 

KNECHT. 

Under  the  Act  of  11  April,  1859.  (Pam  L.  450,)  the  Hen  for  paving 
and  curbing  the  sidewalks  in  the  borough  of  Pottsville,  is  prior  to 
that  of  a  judgment  obtained  before  the  lien  for  paving  was  entered. 
This  foTTows  from  the  provision  in  the  Act  that  the  expense  for  such 
curbing  and  paving  shall  be  lien  upon  the  lot  in  front  of  which  the 
same  may  be  done,  until  paid." 

Rule  to  show  cause  why  a  writ  of  Levari  Facias  should  not  be  set 
aside  fopj  matters  appearing  on  the  record. 

Per.shing,  p.  J.,  delivered  the  opinion  April  2,  1877. 

The  borough  of  Pottsville.  on  May  4th,  1874,  filed  a  lien 
against  certain  property  of  the  defendant,  for  paving  and  curb- 
ing done  in  Dec,  1873.  A  sci.  fa.  was  issued  to  Xo.  628,  June 
Term,  1874,  on  which  judgment  was  obtained  on  August  3d, 
1874.  This  proceeding  on  the  part  of  the  borougTi  was  in  pur- 
suance of  the  Act  of  April  1 1,  1859,  (  P.  L.  450.)  which  pro- 
vides, "that  in  all  cases  where  the  owner,  tenant  or  (Kcupier  of 
lots  in  said  borough,  in  front  of  which  the  sidewalks  are  not 
paved  or  curbed,  shall  neglect  or  refuse  to  pave  and  curb  the 
same  within  sixty  days  after  notice  given  to  such  owner,  tenant 
or  occupier,  the  town  council  may  have  said  sidewalks  paved 
and  curbed,  and  the  exj)ense  thereof  shall  be  a  lien  upon  the  lot 
in  front  of  which  the  same  may  be  done  until  paid,  and  the 
amount  thereof,  with  legal  interest,  may  be  collected  as  mechan- 
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ics'  lieiis  are  collected  under  existing  laws."  A  supplement  to 
this  Act,  passed  March  6,  i860,  authorizes  the  borough  to  col- 
lect twenty  per  cent,  in  addition  to  the  cost  of  the  work. 

Knecht's  property,  on  a  judgment  in  favor  of  the  Potts- 
ville  B.  &  S.  Fund,  was  sold  by  the  sheriff  to  Joseph  Alber  for 
a  sum  greater  than  the  amount  of  the  lien  entered  by  the  l>or- 
ough  of  Pottsville.  It  appears  by  the  report  of  the  records,  that 
the  money  realized  by  the  sale  was  insuflfici^nt  to  pay  the  judg- 
ments which  were  entered  prior  to  the  time  that  the  borough 
acquired  a  lien  on  the  premises.  The  lx)rough  made  no  claim 
before  the  auditor  on  the  fund,  and  no  part  of  the  money  was 
appropriated  to  the  municipal  lien.  The  report  of  the  auditor 
was  confirmed  in  Sept.,  1875. 

The  attempt  of  the  lx>rough  of  Pottsville  to  now  collect  her 
claim  is  resisted  by  Joseph  Alber,  the  purchaser  at  Sheriff's  sale, 
at  whose  instance  the  rule  pending  was  granted.  It  is  contend- 
ed that  by  the  judicial  sale  of  the  property  of  Knecht,  the  lien 
for  paving  and  curbing  was  discharged,  notwithstanding  the 
statutory  provision,  that  it  shall  remain  a  lien  until  paid. 

In  Allegheny  City's  Appeal.  3  Wright  60,  the  controversy 
arose  under  a  statute  which  provided  that  liens  entered  for 
grading  and  paving  should  have  priority  over  all  other  liens, 
and  should  remain  until  paid  and  satisfied.  It  was  held  that 
this  gave  the  lien  unlimited  duration,  but  that  a  judicial  sale  of 
the  property  for  more  than  enough  to  satisfy  the  municipal  lien, 
was  payment  and  satisfaction  within  the  meaning  of  the  Act.  ' 
In  City  of  Phila.  v.  Corke.  6  Casey,  56,  it  was  held  that  a  sale 
by  the  sheriff  for  a  sum  more  than  sufficient  to  pay  the  amount 
of  a  municipal  claim  is  a  discharge  of  the  lien:  but  it  is  not  a 
discharge  of  the  debt  unless  actually  paid  over  by  the  sheriff  to 
the  parties  entitled  to  receive  it.  The  city  having,  in  this  case, 
neglected  to  make  her  claim  [46]  upjjn  the  fund,  it  was  decid- 
ed that  not  only  was  the  lien  discharged,  but  the  claim  was  in 
law  paid.  Where  the  corporation  itself  proceeds  for  the  claim, 
and  sells  the  property  bound  by  its  liens,  the  lien  is  divested  by 
the  sale,  whether  the  proceeds  are  sufficient  to  pay  the  claim  or 
not.  Phila.  vs.  Meager  17  Sm.  345.  The  absence  from  the 
statute  of  any  words  giving  the  lien  entered  by  the  borough  of 
Pottsville  for  curbing  and  paving  a  priority  over  all  other  liens. 
(Allegheny  City's  Ap.  supra,)  led  us,  in  the  first   instance,   to 


Digitized  by 


Google 


G4        THE  BOROIGH  OF  POTTSVILLE  V.  CHARLES  KNECHT. 

think  that  the  fund  raised  by  the  Sheriff's  sale  was  primarily 
applicable  to  the  incumbrances  on  the  property  of  Knecht, 
w  hich  were  older  in  date  than  the  claim  of  this  borough.  This 
would  be  following  the  general  rule  of  distribution.  The  max- 
im of  the  law  is  qid  prior  est  tempore  potior  est  jure.  To  this 
rule  Hens  for  municipal  taxes  and  assessments  seem  to  l^e  an 
exception.  In  Pittsburg's  Appeal,  20  Sm.  142,  under  a  section 
of  an  Act  of  Assembly,  which  did  not  in  terms  make  the  munic- 
ipal lien  prior  to  all  other  liens,  it  was  decided  that  a  judicial 
sale  divests  such  liens,  if  there  be  enough  realized  to  pay  them, 
and  that  they  are  to  be  paid  from  the  proceeds  in  preference  to 
prior  liens.  **These  provisions"  said  Thompson,  C.  J.,  **are 
parcel  of  a  system  devised  for  the  collection  of  taxes  and  assess- 
ments, in  which  the  public  is  interested.  Tax  laws  often  disre- 
gard individual  equities  in  favor  of  the  public  demands.  It  is  a 
provision  also,  to  relieve  the  public  from  contests  about  priority 
in  distribution,  which  often  vex  the  citizen  and  perplex  the 
courts." 

If  the  case  of  Pittsburg  City's  App.,  4  Wr.,  455,  is  thought 
to  afford  a  doubt  of  the  applicability  of  this  rule  to  the  partiai- 
lar  case  before  us,  we  think  it  is  set  at  rest  by  Eaton  and  Cole's 
Ap.,  decided  this  year,  and  reported  in  the  Leg.  Int.  of  March 
23d,  1877.  (S.  C,  2  Norris  152.)  The  Act  incorporating  the 
borough  of  Titusville,  provided  that  the  lien  of  taxes  should 
continue  until  they  were  fully  paid.  It  was  held  that  this  "does 
not  change  the  rule  that  a  judicial  sale  divests  all  liens  and  turns 
them  over  to  the  proceeds,  but  only  qualifies  it  to  this  extent, 
that  so  far  as  the  taxes  are  not  reached  and  paid  in  full  they  re- 
main a  lien." 

The  Court  say :  **It  is  true  that  the  Act  before  us  does  not 
expressly  give  the  taxes  priority  over  prior  liens,  Tnit  that  nec- 
essarily follows  from  the  provision  that  they  shall  continue  a 
lien  until  fully  paid  and  discharged."  The  attribute  of  priority 
is  not  found  in  the  kind  of  work  done  for  which  a  municipal 
lien  is  filed,  nor  dependent  on  it,  but  is  conferred  by  the 
language  of  the  statute.  It  cannot  be  contended  that  a  judicial 
sale  which  would  divest  a  lien  for  taxes,  would  leave  a  lien  en- 
tered for  paving  a  street,  or  a  sidew^alk,  which  is  but  part  of 
the  street,  in  full  force.  Our  conclusion  is,  that  the  Sheriff's 
sale  divested  the  lien  of  the  borough  against  the  property  of 
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Chas.  Knecht ;  that  the  borough  had  a  prior  claim  on  the  fund 
raised  by  the  sale,  over  other  lien  creditors;  and  that  having 
neglected  to  make  any  claim  before  the  auditor,  the  property 
cannot  now  be  sold  in  the  hands  of  Josepht  Alber  for  the  pay- 
ment of  a  municipal  lien. 

And   now,   April   2d,    1877.      Rule  made   a1)S()lute,   and 
the  writ  of  Ici'ari  facias  set  aside. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 

#         

[47]  WILLIAM  H.  BRIGHT,  Agt.,  v.  PETRR  S.  MILLER. 

On  a  rule  to  strike  off  a  Mechanics'  Lien  for  matter  appearing  of 
record,  the  court  will  not  go  outside  of  the  record  and  hear  testimony 
as  to  questions  of  fact  which  are  stated  in  the  record,  and  decide  by 
evidence  dehors.  Such  disputed  facts  are  for  the  jury,  not  the  courL 
Rule  to  show  cause  why  a  Mechanics'  Lien  should  not  be  stricken 
off  for  matters  appearing  of  record. 

Green,  J., delivered  the  opinion  June  i,  1877. 

The  Mechanics'  Lien  in  this  case  was  filed  against  a  cer- 
tain house  alleged  to  be  situated  in  the  town  of  Fountain 
Springs,  on  a  road  leading  to  the  town  of  Gordon,  and  with  cer- 
tain boundaries.  The  defendant  alleges  that  the  property  is 
not  situated  in  Fountain  Springs,  but  is  situai<:d  in  Butler 
township  about  a  mile  and  a  half  from  Fountain  Springs,  and 
for  this  reason  asks  that  the  lien  be  stricken  from  the  record. 
He  has  taken  very  considerable  amount  of  testimony  to  show 
that  the  house  is  not  in  Fountain  Springs,  and  quite  as 
much  testimony  has  been  taken  on  the  side  of  the  plaintiff  to 
.".how  the  reverse. 

It  is  very  evident  that  all  this  w^as  useless  expense.  It 
does  not  "appear  of  record"  that  the  property  was  insufficiently 
described.  In  order  to  show  that  the  description  of  the  prop- 
erty was  erroneous  and  insufficient  the  defendant  resorts  to 
matters  dehors  the  record.  This  he  cannot  do  under  the  rule 
that  he  has  taken. 

Whether  the  property  is  situated  in  the  village  of  Fountain 
Siirin^*:;  or  not,  and  whether  the  description  of  the  property 
would  still  be  sufficiently  certain  so  as  to  be  capable  of  identi- 
fication, even  if  it  is  improperly  described  as  being  in  that  vil- 
IriT-e.  ar?  cinestions  which  can  only  be  determined  when  the  case 
comes  to  trial  before  a  jury.    It  is  not  the  province  of  a  court  to 
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try  disputed  questions  of  fact.    For  these  reasons  the  rule  must 
be  discharged. 

And  now,  June  25th,  1877,  the  rule  taken  in  the  above 
case  discharged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 

GRIFFEN  V.  KOCH. 

1.  When  the  defendant  admits  the  claim  of  the  plaintiff,  it  is  suf- 
:flcient  hearing  or  proofs  and  allegations  to  base  Judgment  upon. 

2.  When  (the  defendant  appears  at  the  hearing  the  certiorari  must 
be  taken  within,  twenty  days.  % 

Certiorari  to  Justice  of  the  Peace  by  defendant 
Bechtel,  J.,  delivered  the  opinion,  April  14th,  1879. 
The  judgment  in  this  case  was  rendered  upon  the  13th  of 
September,  1877,  and  the  record  shows  the  defendant  appeared, 
hence  the  judgment  is  not  by  default.  Any  irregularity  in  ser- 
vice of  summons,  or  the  return  thereof,  is  cured  by  the  appear- 
ance of  the  defendant  upon  the  return  day  of  the  writ.  The  rec- 
ord of  the  justice  sets  forth  fully  the  claim  of  the  plaintiff  and 
states  that  **defendant  admits  the  demand/'  this  we  think  sufifi- 
<:ient  to  base  judgment  upon.  Had  the  plaintiff  proven  to  the 
justice  that  the  defendant  admitted  the  claim,  although  not  in 
presence  of  the  justice,  it  would  have  been  sufficient.  The  fact 
that  the  admission  was  made  at  the  time  of  tlie  hearing,  in  the 
presence  of  the  justice,  does  not  decrease  its  value  as  testimony 
upon  which  to  found  the  judgment.  [48]  We  think  the  rec- 
ord of  tlie  justice  sufficient.  But  the  writ  was  not  taken  in 
time,  the  defendant  appeared,  the  judgment  is  dated  Septem- 
ber 1 2th,  1877,  and  the  writ  of  certiorari  is  dated  Xoveml)er 
5th.  1877,  more  than  fifty  days  from  rendition  of  the  judg- 
ment. We  express  our  opinion  upon  sufficiency  of  the  record 
only  for  the  reason  that  an  affirmance  of  the  proceedings  gives 
the  plaintiff  a  judgment  in  the  Common  Pleas. 

And  now,  April  14.  1879,  proceedin<rs  affirmed. 


Digitized  by 


Google 


HAWTHORN  &  BROTHER  V.   CHRISTIAN   FILLER.  G7 

JN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


HAWTHORN  &  BROTHER  v.  CHRISTIAN  FILLER. 

1.  To  sustain  a  judgment  by  default  the  record  of  the  justice  must 
set  forth  sufficient  to  show  jurisdiction  both  of  the  person  and  subject 
matter. 

2.  When  it  does  not  appear  from  the  record  that  the  constable's 
return  of  service,  was  duly  proven  by  "oath  or  affirmation"  the  pro- 
ceedings will  be  set  aside. 

Certiorari  to  Justice  of  the  Peace  by  defendant. 

Bechtel,  J.,  delivered  the  opinion,  April  14th,  1879. 

Judgrnent  was  rendered  in  the  above  case,  by  default  on 
the  3d  of  October,  1877.  To  sustain  this  judgment,  it  is  abso- 
lutely necessary  that  the  record  of  the  justice  should  set  forth 
sufficient  to  show  jurisdiction  both  of  the  person  and  subject 
matter.  The  defendant  has  filed  a  number  of  exceptions  to  this 
record,  touching  the  regularity  of  the  issuing  of  the  summons, 
and  the  question  as  to  whether  the  judgment  is  based  upon  any 
testimony,  or  simply  rendered  because  of  his  absence.  There  is, 
liowever,  an  objection  to  this  record,  not  presented  by  the  ex- 
ceptions, which  touches  the  question  of  jurisdiction,  and  which 
we  think  fatal.  Hence  it  is  unnecessary  to  notice  the  exceptions 
filed  by  defendant,  any  farther  than  to  say  that  we  doubt  the 
sufficiency  of  this  record,  in  view  of  the  dates  of  issuing  of  the 
summons  and  its  service,  and  the  dates  certified  by  the  justice, 
as  being  the  dates  of  issuing  and  serving.  Mow  this  confusion 
occurred,  we  are.  of  course,  unal^Ie  to  say,  but  we  think  the 
court  cannot  be  required  to  conjecture  as  to  whether  or  not  the 
summons  was  issued  and  served  according  to  law.  In  case  of 
judgment  by  default  this  should  be  made  to  appear  clearly, 
from  the  entire  record  of  the  justice ;  the  original  summons  as 
well  as  the  certified  copy  of  his  docket.  Neither  the  certified 
transcript  of  the  justice's  docket,  nor  the  original  return  en- 
dorsed upon  the  summons  shows  proof  of  service  upon  the  de- 
fendant. It  is  as  necessary,  that  the  return  of  service  should  be 
upon  oath  or  affirmation,  and  that  this  should  appear  by  the 
record,  as  it  is  that  the  record  should  show  any  return,  or  that 
a  summons  was  issued  at  all.  It  is  only  after  "due  proof,  by 
oath  or  affirmation,  of  the  service  of  the  summons,''  that  the 
justice  may  enter  judgment  by  default.  This  is  but  the  plain 
English  of  the  6th  section  of  the  act  of  1810.  (Pur.  852  pi. 
51)  and  we  cannot  presume  that  this  return  was  made  upon 
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oath,  without  contradicting  the  record,  nor  do  we  think  we  have 
any  such  power.  If  we  may  presume  this,  why  may  we  not  pre- 
sume that  a  return  was  made,  or  that  the  judgment  was  render- 
ed after  hearing  the  proofs  and  allegations  of  the  plaintiff?  In 
Benedict  vs.  Hickok,  3  Luz.  L.  Obs.  80,  Sauser  vs.  Werntz,  i 
Leg.  Chron.,  249.  The  omission  to  state  that  the  return  of  ser- 
vice was  upon  oath  or  affirmation  was  held  to  be  fatal. 

And  now,  April  14th,  1879,  the  proceedings  are  set  aside. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[49]     JONATHAN  NEITLINGER  v.  JEREMIAH 

WETZEL. 

To  render  a  defendant  liable  to  Imprisonment  under  the  Act  of  IS 
July,  1842,  relative  to  fraudulent  debtors,  he  must  be  guilty  of  one  of 
the  specific  offences  mentioned  in  said  Act. 

Proceedings  under  the  act  of  1842,  relative  to  fraudulent  debtors. 

Walker,  J.,  delivered  the  opinion  March  25th,  1875. 

This  is  a  proceeding  under  the  third  section  of  the  act  of 
July  1 2th,  1842  (Purdon's  Dig.,  50  PI.  53),  relative  to  fraudu- 
lent debtors,  for  a  warrant  to  arrest  Jeremiah  Wetzel,  the  de- 
fendant, on  the  ground  that  he  fraudulently  and  in  the  dead  of 
night  on  January  21st,  1875,  removed  from  his  premises  a 
steam  saw  mill,  boiler,  fixtures  and  other  personal  property 
subject  to  levy  and  sale,  of  the  value  of  $4,000,  with  the  intent 
to  defraud  the  plaintiff  in  this  suit. 

The  affidavit  also  sets  forth  that  the  defendant  is  indebted 
to  the  plaintiff,  that  suit  had  been  brought  against  him  and  that 
he  is  insolvent. 

Upon  a  hearing  of  the  matter  before  me  the  testimony  es- 
tablshed  the  following  facts :  That  the  defendant  bought  from 
the  plaintiff  a  tract  of  timber  land  in  Porter  township  for 
$10,000.  and  took  possession  of  the  land  under  an  agreement 
in  writing,  $3,000  have  already  1>een  paid  on  account  and  there 
is  now  due  the  sum  of  $3,000  more. 

That  the  value  of  the  land  consisted  mainly  in  the  timber, 
which  the  defendant  cut  off  from  time  to  time  and  sold. 

That  there  was  on  the  land  an  old  steam  saw-mill  and 
fixtures,  which  were  rebuilt  in  part  by  the  defendant  after  he 
purchased  the  land.  That  on  January  21st  last  he  took  dow^n 
this  machinery,  and  removed  it  to  Spring  Station  on  the  Read- 
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ing  railroad,  some  nine  miles  away,  for  the  purpose  of  sell- 
ing it. 

That  immediately  after  this  a  man  by  the  name  of  George 
Baid,  a  judgment  creditor  of  the  defendant,  issued  an  execu, 
tion,  levied  upon  this  machinery,  and  sold  it  for  his  debt. 

The  evidence  shows  that  the  defendant  removed  the 
machinery  during  most  of  two  days,  and  that  it  was  carried 
away  in  teams  over  the  public  road. 

The  only  question  now  is :  Did  the  defendant  sever  and 
remove  this  machinery  with  the  intent  to  defraud  his  creditors? 
and  this  intent  must  be  gathered  from  all  the  evidence  in  the 
case. 

There  is  no  evidence  that  the  debt  due  to  Raid  was  not 
bona  fide,  and  there  was  no  collusion  shown  with  him  to  levy 
upon  and  sell  the  machinery. 

The  articles  in  question  were  removed  in  the  day  time,  and 
there  is  no  evidence  that  there  was  any  concealment.  And  no 
directions  given  to  the  drivers  to  avoid  observation.  The  road 
they  took  was  of  their  own  selection  and  for  their  own  accom- 
modation. They  were  deposited  at  a  place  where  they  could  be 
shipped  by  rail  without  difficulty,  and  where  there  were  persons 
living.  1  cannot  say  from  this  evidence,  whatever  [50]  may 
be  my  suspicions,  that  had  the  defendant  sold  the  machinery  he 
would  not  have  applied  the  proceeds  of  such  sale  to  the  pay- 
ment of  his  debts,  due  to  Raid,  Xeitlinger  or  some  other  cred- 
itor. His  insolvency  is  the  only  suspicious  feature,  and  for  that 
reason  we  cannot  presume  that  he  intended  to  defraud  his  cred- 
itors. 

But  the  counsel  for  the  plaintiff  contends  that  the  mere 
severance  and  removal  of  the  machinery  and  fixtures,  by  an  in- 
solvent debtor,  from  his  land  (without  any  other  circumstance 
showing  an  intent  to  defraud)  would  be  sufficient  to  hold  him 
to  bail,  or  commit  him  in  proceedings  like  the  present,  under  the 
act  of  assembly,  and  he  relies  upon  Witmer's  Appeal.  9  Wright, 
455,  to  sustain  that  position,  where  it  was  held  that  an  owner  of 
a  steam  mill  property  and  land,  encumbered  to  an  amount  great- 
er than  its  value  by  dower  and  judgment  liens,  cannot  sever  and 
remove  the  engine  or  other  constituent  parts  of  the  machinery, 
so  that  as  personalty  they  might  be  levied  upon  and  sold  upon 


Digitized  by 


Google 


70     E.  K.  BECKER  V.  J.  E.  PRICE  &  SARAH  PRICE.  HIS  WIFE. 

an  execution  of  a  subsequent  judgmnet  creditor;  and  that  an 
injunction  may  issue  to  restrain  such  act. 

A  clear  case  of  fraud  was  made  out  there,  which  the  court 
held  might  be  restrained  by  injunction — but  they  say  they  do 
not  wisli  to  be  understood  as  either  affirming  or  denying  the 
broad  proposition  that  equity,  will  at  the  suit  of  a  mere  judg- 
ment creditor  interpose  to  restrain  such  acts  of  a  judgment 
debtor  in  possession  as  owner  of  real  estate  as  within  the  act  of 
29  March,  1822,  (  Purdon's  Dig.  1465,  Fl.  3)  until  he  has 
brought  his  debtor's  lands  to  liability  to  sale  cm  a  vendition  ex- 
ponas. 

While  a  court  of  equity  will  interpose  to  restrain  acts  con- 
trary to  law,  and  prejudicial  to  the  interests  of  the  community, 
or  the  rights  of  individuals,  it  does  not  follow,  since  the  pass- 
age of  the  act  of  12  July,  1842,  abolishing  imprisonment  for 
debt,  that  a  person  may  be  committed  for  an  offense  that  may 
l>e  enjoined  in  e(|uity. 

To  render  himself  liable  to  imprisonment  he  must  be  guilty 
of  one  of  the  specific  offenses  mentioned  in  the  act. 

In  the  absence  of  fraud  the  doctrine  laid  down  in  Witmer's 
Appeal  is  against  the  plaintiff,  even  in  an  equity  proceeding — 
and  we  cannot  see  how  it  can  aid  him  in  this  application. 

See  also  Clark's  Appeal,  12  P.  F.  S.,  447. 

The  gist  of  the  offence  here  is  the  removal  of  defendant's 
property  with  intent  to  defraud  his  creditors,  and  that  fraudu- 
lent intent  must  be  established  by  all  the  facts  in  the  case.  It 
cannot  be  presumed. 

The  testimony  does  not  satisfactorily  establish  this  to  my 
mind  to  warrant  me  to  commit  the  defendant  or  hold  him  to 
bail,  and  the  complaint  is  therefore  dismissed  and  warrant 
quashed. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[51]  EMANUEL  K.  BECKER  v.  JEREMIAH  F.  PRICE, 
AND  SARAH  A,  PRICE,  his  wife. 

In  a  scire  facias  sur  mechanics'  lien  aerainst  a  married  woman,  as 
owner  of  the  property  it  is  proper,  if  not  essential,  to  join  the  hus- 
band 

Rule  for  Judgment  for  want  of  a  Sufficient  Affidavit  of  Defense. 

Rechtel,  J.,  delivered  the  opinion  Eebruary  4th,  1878. 

Within  the  time  required  by  law  the  defendant,  Jeremiah 
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F.  Price,  filed  his  affidavit  alleging,  in  substance,  "that  the 
property  described  in  the  mechanics'  lien  is  the  separate  estate 
of  Sarah  A.  Price,  wife  of  deponent,  that  she  contracted  with 
the  plaintiff,  and  is  entitled  to  a  credit  of  $20  for  payment  made 
upon  her  account  by  the  deponent,  on  or  about  the  15th  day  of 
February  last"  (1877),  and  further  stating  **that  Sarah  A. 
Price  was,  by  a  decree  of  court,  declared  a  feme  sole  trader, 
under  the  act  of  assembly,  in  such  case  made  and  provided,  and 
that  he  is  legally  advised  that  judgment  against  him  would 
therefore  be  void/*  The  counsel  for  the  plaintiff  admits  the 
correctness  of  the  credit  claimed  by  defendants,  and  the  record 
shows  and  defendant's  counsel  admits  that  the  decree  referred 
to  in  the  affidavit  is  under  the  provisions  of  the  act  of  assem- 
bly of  April  3d,  1872,  entitled  **an  act  securing  to  married 
women  their  separate  earnings."  P.  L.  1872,  page  35.  Does 
this  decree  affect  the  rights  of  the  plaintiff  as  against  Jeremiah 
F.  Price  in  the  proceeding  before  us?  Can  the  plaintiff  have 
judgment  against  the  husband  and  wife?  It  is  claimed  that 
the  ruling  in  Adams  vs.  Levy,  3  W.  N.  C,  page  543,  affects  this 
question;  there  Judge  Mitchell  said :  *The  act  of  1872  seems  to 
take  away,  so  far  as  regards  the  wife's  debts  arising  from  her 
separate  business,  all  the  grounds  of  the  husband's  liability  at 
common  law,"  but  this  was  an  action  in  assumpsit  against  the 
husband  alone,  seeking  to  recover  from  him  the  amount  of  > 
debt  arising  from  the  sale  of  goods  to  the  wife,  which  were 
used  by  her  in  her  business,  which  she  conducted  under  a  decree 
made  in  pursuance  of  the  provisions  of  the  act  of  April,  1872, 
the  question  of  the  right  to  join  or  the  necessity  of  joining  hus- 
band and  wife  in  a  proceeding  charging  her  separate  estate  did 
not  arise,  and  we  fail  to  find  anything  in  the  case  affecting  the 
question  presented  by  this  record.  In  the  case  before  us  the 
proceeding  is  ;';/  rem.  A  judgment  if  followed  by  execution 
could  but  result  in  the  sale  of  the  property  or  estate  described 
in  the  lien — this  is  alleged  to  l)e  the  separate  estate  of  Sarah  A. 
Price,  the  wife  of  Jeremiah  F.  Price,  and  is,  we  think,  describ- 
ed in  such  manner  as  to  bring  the  plaintiff  within  the  ruling  in 
Lloyd  and  wife  vs.  Hibbs,  81  Penn  St.  R.,  306.  Dearie  vs.  Mar- 
tin, 78  Penn  St.  55.  Finley's  Appeal,  17  Smith,  453.  Schriffer 
vs.  Saum  et  al..  31  S.,  385,  and  Allen  vs.  Graham,  34  Leg.  Int. 
58.    The  practice  of  joining  the  husband  in   a  scire  facias  snr 
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mechanics'  lien  against  a  married  woman  as  owner,  seems  to 
have  been  repeatedly  recognized,  more  particularly  in  the  case 
ot — Hutchinson  vs.  Preston,  2  Pitts.,  303.  There  it  is  de- 
clared proper,  if  not  essential. 

The  rule  for  judgment  against  the  defendant,  is  made  ab- 
solute, with  direction  that  credit  be  allowed  for  the  amount 
claimed  in  the  affidavit.. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[52]  THE  GOVERNMENT  NATIONAL  BANK  v.  WM. 

F.  SHEPHERD. 

Where  a  suit  is  brought  against  the  indorsee  of  a  negotiable  note, 
who  resides  in  the  same  town  where  the  bank  which  protested  the 
note,  and  the  bank  which  sues  as  holder  are  located,  an  affidavit  of 
defence  which  avers  that  no  notice  was  given  of  protest  till  a  week 
or  ten  days  after  it  was  made,  is  sufficient  to  send  the  case  to  the  jury. 
Rule  for  Judgment  for  want  of  a  sufficient  affidavit  of  defence. 

Persuing.  P.  J.,  delivered  the  opinion  May  22,  1876. 

The  defendant  has  been  sued  as  indorser  of  two  promis- 
sory notes,  which  were  protested  for  non-payment.  The  affi- 
davit of  defence  sets  forth  that  the  defendant  received  no 
actual  notice  of  the  non-payment  of  the  notes  at  maturity:  that 
he  had  "no  notice  of  the  dishonor  of  the  notes  until  a  week  or 
ten  days  after  said  dishonor;"  that  said  notes  were  made  pay- 
able at  the  Miner's  Trust  Co.  Bank  of  Pottsville,  and  that  de- 
fendant's place  of  business  is  also  in  Pottsville. 

Is  this  a  sufficient  affidavit  of  defence?  Notice  to  an  in- 
dorser of  the  non-payment  of  a  promissory  note  is  either  actual 
or  constructive.  If  the  indorser  reside  beyond  the  limits  of  the 
city  or  place  where  the  note  is  protested,  the  notice  may  be  sent 
by  mail  to  the  post-office  nearest  his  residence  and  this  will  be 
sufficient  whether  he  receives  it  or  not.  Woods  vs.  Xeeld,  8 
^^'r.  86.  Xotice  of  protest  must  be  served  personally  or  left  at 
the  house  or  place  of  business  of  the  party  soup^ht  to  be  charged, 
where  such  party  lives  in  the  same  city.  Kramer  vs.  McDowell, 
8  W.  &  S.,  138.  The  notice  must  be  a  reasonable  one.  What 
is  reasonable  notice  is  a  mixed  question  of  law  and  fact.  Where 
a  note  fell  due  on  Saturday,  and  the  residence  of  the  holders 
and  indorser,  and  the  place  of  payment,  were  all  in  the  same 
city,  written  or  verbal  notice  of  non-payment  might  have  been 
given  to  the  indorser  personally:  if  written,  it  might  have  l^een 
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left  at  his  dwelling  or  place  of  business,  either  on  that  clay  or 
the  following  Monday.    Hallowell  &  Co.  vs.  Curry,  5  Wr.  322. 

In  the  case  before  us  the  bank  at  which  the  notes  were 
made  payable,  and  the  bank  which  sues  as  holder  of  the  paper, 
are  both  located  in  Pottsville,  and  the  defendant  is  a  resident  of 
the  same  place.  In  view  of  these  facts  we  think  the  allegation 
of  want  of  notice  is  sufficient  to  send  this  case  to  a  jury. 

And  now,  May  22d,  1876.    Rule  discharged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[53]THE  FRACKVILLE  BUILDLXG  AND  LOAN  AS- 
SOCIATIOX  V.  O.  P.  HART  kt  ux. 

Payments  made  on  stock  by  a  member  of  a  loan  association  under 
the  Act  of  12  April,  1859,  are  not,  ipso  facto,  payments  upon  the  mort- 
gage. 

The  mortgagor  or  the  association  may  so  apply  them,  but  if  neither 
do  so,  a  purchaser  at  Sheriff's  sale,  being  a  stranger,  cannot  so  apply 
them. 

Rule  to  open  the  Judgment. 

Walker,  J.,  delivered  the  opinion  May  i8lh,  1876. 

This  is  a  rule  on  the  part  of  Daniel  F.  Seibert,  the  pur- 
chaser at  sheriff's  sale,  to  show  cause  why  the  above  judgment 
should  not  be  opened  and  the  purchaser  let  into  a  defence. 

In  the  spring  of  1869.  Mrs.  Mary  J.  Hart,  being  the  owner 
of  a  certain  lot  and  house  in  Shenandoah,  became  a  member  of 
the  Frackville  Building  and  Saving  Association  and  subscribed 
for  five  shares  of  stock.  On  two  of  these  shares  she  bt)rrowcd 
$400,  less  the  premium,  for  the  payment  of  which  she  and  her 
husband  executed  a  mortgage  upon  her  real  estate.  On  the  first 
day  of  January,  1870,  Mrs.  Hart  borrowed  of  Daniel  F.  Sei- 
bert  $785.  for  the  payment  of  which  she  and  her  husband  exe- 
cuted and  delivered  to  him  a  second  mortgage  upon  the  same 
property. 

Upon  this  last  mortgage,  judgment  was  obtained  for 
$982.55,  in  favor  of  D.  F.  Seibert,  and  on  5  June,  1875,  it  was 
sold  by  the  sherifif  to  him  for  $700,  subject  to  the  lien  of  the 
first  mortgage  of  $400.  This  mortgage  was  shown  by  the  rec- 
ord and  actual  notice  of  it  was  given  at  the  sheriff's  sale. 

On  the  13  December,  1875,  judgment  was  obtained  upon 
this  mortgage  for  $400,  by  the  association.     On  the  28  Febru- 
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ary,  1876,  the  deed  for  the  property  was  acknowledged  and  de- 
livered to  Seibert.' 

On  the  6  January,  1876,  a  lavari  facias  was  issued  upon 
the  mortgage  judgment  of  $400,  and  the  present  rule  at  the  in- 
stance of  Mr.  Seibert  was  granted  3  March,  1876. 

Mrs.  Hart's  membership  was  forfeited  on  31  May,  1875, 
she  being  in  arrears  to  the  association  for  six  months,  and  pro- 
ceedings were  ordered  to  be  instituted  upon  the  mortgage. 

The  ground  upon  which  the  purchaser  asks  to  open  judg- 
ment, is  for  the  purpose  of  enabling  him  to  have  the  monthly 
payments  of  Mrs.  Hart  made  upon  her  shares  of  stock  applied 
as  payments  upon  the  mortgage  of  $400.  Can  this  be  done  at 
his  instance? 

This  association  is  incorporated  under  the  provisions  of 
the  act  of  12  April,  1859,  (Pur.  Dig.  183),  and  the  right  to 
have  credits  upon  the  mortgage  for  stock  payments  made  by 
Mrs.  Hart,  a  member  of  the  association,  depends  upon  the  act, 
and  the  decisions  of  the  Supreme  Court  upon  that  subject.  The 
contest  here  is  between  the  terre  tenant  and  the  building  asso- 
ciation. 

In  Bechtold  v.  Brehm,  2  C.  269,  under  the  act  of  8  May, 
1855,  the  Supreme  Court  held  that  when  a  building  association, 
which  holds  a  bond  of  its  members  for  money  advanced,  for- 
feits the  membership  of  the  obligor,  and  proceeds  upon  the 
bond,  the  money  advanced  must  be  treated  as  a  loan — and  no 
more  can  be  recovered  than  the  amount  actually  advanced  with 
interest  after  deducting  payments  made. 

[54]  This  was  equitable  in  a  contest  between  the  member  and 
the  association.  In  Kupfert  vs.  The  Guttenberg  Building  As- 
sociation, 6  C.  465,  it  is  decided  that  a  purchaser  at  sheriff's 
sale,  subject  to  a  building  association  mortgage  is  entitled  to 
credit  for  the  value  of  shares  of  stock  assigned  to  the  associa- 
tion as  collateral  security  for  the  mortgage  debt,  and  in 
Hughes's  Appeal,  6  C,  471,  Chief  Justice  Lowrie  holds,  that 
the  payments  on  account  of  stock  are  to  be  regarded  as  pay- 
ments on  the  loan.  These  two  last  authorities  would  be  con- 
clusive upon  the  question  before  us,  if  later  decisions  did  not 
change  the  law  in  that  respect.  In  the  North  American  Build- 
ing Association  vs.  Sutton,  11  Casey,  468,  Judge  Stong,  in 
commenting  upon  these  cases,  says :   "The   doctrine  of  these 
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cases  was  perhaps  in  advance  of  the  general  understanding/' 
and  he  adds:  **\vhat  was  then  said,  however,  is  not  to  be  re- 
garded as  laying  down  the  rule  that  payment  of  dues  on  the 
stock,  ipso  facto,  works  an  extinguishment  of  so  much  of  the 
mortgage.  The  debtor  may  apply  it,  but  the  payment  itself  is 
not  an  appropriation  of  the  money  to  the  reduction  of  the  mort- 
gage. To  hold  that  it  is,  would  be  giving  to  the  associations 
additional  facilities  for  obtaining  excessive  interest.  The 
debtor  is  not  compelled  to  give  up  his  stock,  whenever  suit  may 
be  brought  upon  his  bond  or  mortgage.  Such,  however,  would 
l)e  the  necessity  of  his  case,  if  the  law  applied,  against  his  con- 
sent, the  installments  paid  by  him  upon  his  stock,  to  the  dis- 
charge of  his  indebtedness  for  the  money  borrowed."  In  Spring 
Garden  Association  vs.  Tradesmen's  Loan  Association,  lo 
Wright,  493,  it  is  decided  that  payments  upon  stock  are  not, 
ipso  facto,  payments  to  the  mortgage  debt.  But  the  mortgagor 
may  so  apply  them,  or  the  association  may — but  if  neither  make 
the  appropriation,  strangers  cannot  compel  it.  Hence  on  a  sci, 
fa.  against  the  terre  tenant,  the  plaintiff  is  entitled  to  recover 
the  amount  loaned  with  interest,  deducting  only  payments  of 
interest  made  by  the  mortgagor.  To  the  same  effect  is  the  case 
of  the  Building  Association  vs.  Eshlebach,  7  Phila.  Rep.,  189. 
See  also  Kelly  vs.  Building  Association,  3  \Vr.  148.  There  is 
no  evidence  that  Mrs.  Hart  desired  to  apply  her  payments  made 
upon  her  stock,  as  credits  on  her  mortgage. 

Even  payment  of  the  principal  and  interest  of  a  loan  asso- 
ciation mortgage  does  not  extinguish  the  mortgage,  but  it  re- 
mains as  a  security  to  enforce  the  member's  monthly  dues. 
Everham  vs.  The  Oriental  Association,  1 1  \Vr.  352. 

And  when  he  ceases  to  be  a  member  the  association  may 
recover  on  his  mortgage  his  share  of  expenses  incurred  during 
his  membership.  McGrath  vs.  The  Saving  Association,  8  Wr. 
383.  There  are  other  reasons  why  the  purchaser  at  Sheriff's 
sale  should  not  now  be  permitted  to  question  this  mortgage. 

He  is  no  party  to  it.  He  bought  the  property  subject  to  its 
lien — the  amount  of  which  was  fixed  by  the  record,  and  by  the 
notice,  and  he  bought  it  at  a  reduced  price. 

The  defendants  themselves  do  not  ask  to  have  the  judg- 
ment opened,  but  admit  the  amount  to  be  correct.  It  is  as  to 
them  final  and  conclusive,  and  the  purchaser  will  not  be  per- 
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mitted  to  question  it,  as  he  had  an  oppotunity  to  defend  on 
the  scire  facias  upon  the  mortgage. 
Rule  discharged. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[55]  MOVER  V.  NICKOL. 

1.  The  court  has  power  to  set  aside  a  Sheriff's  sale  of  personal 
property  where  there  is  sucji  irregularity  or  fraud  as  to  have  produced 
a  sacrifice  of  the  property  to  the  prejudice  of  ahy  party  interested. 

2.  In  such  cases,  it  is  not  necessary  that  the  purchaser  of  the  prop- 
erty should  be  a  party  to  the  fraud  or  the  Irregularity. 

Rule  to  set  aside  a  SherifTs  sale  of  a  leasehold  estate. 

Green,  J.,  delivered  the  opinion  May  1st,  1876. 

Under  several  executi(  ns  in  his  hands,  the  sheriff  sold  a 
certain  building  in  the  Ixjrough  of  Minersville,  erected  upon 
property  formerly  of  Joseph  Jeanes  et  al.,  now  belonging  to  the 
Philadelphia  &  Reading  Coal  &  Iron  Co.,  for  the  sum  of  about 
five  hundred  dollars,  to  Zacharias  Bros.,  who  were  the  first  exe- 
cution creditors.  We  are  asked  to  set  aside  the  sale  on  the 
ground  that  the  property  sold  far  below  its  value,  by  reason  of 
the  fraudulent  acts  of  parties,  having  an  interest  in  the  same, 
deterring  persons  from  bidding. 

The  power  of  the  Court  to  set  aside  the  sale  of  personal 
property  on  account  of  unfairness  or  irregularity  is  und<nibted. 
The  1st  section  of  the  Act  of  10  April,  1849,  P.  L.  597,  gives 
to  the  courts  of  Philadelphia  power  to  set  aside  such  sale,  '*if  it 
appear  that  the  sale  shall  have  been  so  irregular  or  fraudulent 
as,  in  the  opinion  of  the  Court  to  have  produced  a  sacrifice  of 
the  projKTty  to  the  prejudice  of  any  party"  interested  by  exe- 
cution, foreign  or  domestic  attachment,  &c.,  and  by  the  ist  sec- 
tion of  the  .\ct  of  10  March,  1858.  P.  L.,  91,  this  act  is  extend- 
ed throughout  the  State. 

This  property  according  to  the  testimony  is  worth  about 
fifteen  hundred  dollars,  and  would  have  been  bid  up  to  about 
that  amount  if  there  hacl  been  no  claim  against  the  i)roperty  set 
up  and  asserted  by  third  parties  acting  in  collusion  with  the  de- 
fentlant  himself.  At  the  sale  Eugel  Sanner,  a  former  p;^rtner 
in  business  with  the  defendant,  produced  articles  of  dissolu- 
tion of  partnershi]),  by  which  it  appeared  that  he  had  sold  his 
interest  in  the  business  and  property  to  the  defendant  for 
$3,750,  (  f  which  $2,750  had  been  paid,  and  he  gave  notice  that 
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the  remaining  $i,ooo,  with  interest,  was  still  due  and  unpaid, 
and  that  by  the  agreement  he  was  entitled  to  hold  the  property, 
until  he  was  paid.  This  seems  to  have  been  a  deliberate  mis- 
representation, for  according  to  the  testimony  of  both  Sanner 
and  the  defendant,  the  amount  due  upon  the  agreement  did  not 
exceed  $450.  The  defendant  also  gave  notice  at  the  sale,  that 
the  property  did  not  belong  to  himself,  but  that  it  belonged  to 
Sanner.  The  effect  of  these  two  fold  misrepresenianons  was  to 
deter  bidders  at  the  sale  and  to  cause  a  sacrifice  of  the  property 
to  the  injury  of  the  execution  creditors.  What  the  purpose  was 
in  giving  these  notices  having  for  their  object  the  sacrifice  of 
the  property  the  evidence  does  not  show.  We  are  left  to  imag- 
ine it.  Whether  Sanner  could  claim  any  priority  over  the  ex- 
ecution creditors  for  whatever  was  due  him  is  a  matter  it  is  not 
necessary  for  us  to  inquire.  The  evidence,  I  think,  shows 
clearly  that  the  property  was  sold  far  below  its  value  by  rea- 
son of  the  fraud  and  misrepresentation  that  attended  the  sale. 

The  evidence  shows  that  the  purchasers  w^ere  not  parties 
to  the  fraud,  and  on  that  account  claim  that  the  Court  should 
not  set  the  sale  aside.  But  the  parties  asking  to  have  it  set  aside 
are  the  execution  creditors  [56]  whose  interests  have  been 
prejudiced  by  the  sacrifice  of  the  property.  The  injury  to  them 
is  the  same  whether  the  purchaser  was  a  party  to  the  fraud  or 
entirely  innocent  of  it.  It  is  true  that  the  purchasers  were  in- 
nocent parties,  but  why  should  we  allow  them  to  reap  the  benefit 
of  the  fraud  at  the  expense  of  other  parties  equally  innocent? 
They  say  they  **took  the  chances''  equally  with  every  other  per- 
son at  the  sale,  of  the  representations  being  false.  They  were  in 
a  good  position  **to  take  the  chances  f '  they  were  the  first  execu- 
tion creditors.  The  Act  of  Assembly  does  not  make  it  a  con- 
dition that  the  purchaser  must  be  a  party  to  the  fraud,  to  w^ar- 
rant  a  Court  in  setting  aside  a  sale.  It  empowers  a  Court  to  act 
whenever  the  sale  shall  have  been  so  irregular  or  fraudulent  as 
to  have  produced  a  sacrifice  of  the  property  to  the  prejudice  of 
any  party  interested  by  execution,  &c. 

For  the  reasons  given  we  think  the  sale  ought  to  l)e  set 
aside,  and  we  so  order. 


Digitized  by 


Google 


78      MAHANOY  BUILDING  &  LOAN  ASSO.  V.  MARY  BASIiORE. 
COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


THE  MAHAXOV   BUILDING  AND  LOAN  ASSOCLV 
TIOX  V.  MARY  BASHORE,  et  al. 

In  an  affidavit  of  defence  nothing  is  to  be  left  to  mere  inference. 
The  plaintiff  in  this  case  was  not  bound  to  renew  a  policy  of  insur- 
ance, transferred  to  it  as  collateral  security.        * 

Rule    for  Judgment  for  want  of  a  sufficient  affidavit  of  defence. 

Pershing,  P.  J.,  delivered  the  opinion  December  zj,  1875. 

Tlie  affidavit  of  defence  in  this  case  is  made  by  Daniel 
W'erntz,  who  was  summoned  as  terre  tenant.  The  affidavit 
states  that  about  the  month  of  July,  1873,  he  transferred  to  the 
plaintiff,  as  collateral  security  for  the  payment  of  the  mort- 
gage in  suit,  a  policy  of  insurance  held  by  the  affiant  on  the 
buildings  erected  on  the  ground  covered  by  the  mortgage;  that 
the  plaintiff  neglected  to  renew  the  policy,  or  to  notify  the  af- 
fiant to  renew  the  same,  and  that  the  policy  was  permitted  to 
expire,  shortly  after  which  the  buildings  were  burned.  The 
terre  tenant  claims  a  right  to  set  off  the  loss  he  sustained  against 
the  ])ayment  of  the  mortgage.  We  do  not  think  there  was  any 
legal  obligation  resting  on  the  plaintiff  to  renew  the  policy  of 
insurance,  or  to  notify  the  affiant  of  the  time  of  its  expiration, 
and  that  the  affidavit  therefore  is  not  sufficient.  The  con- 
clusion of  the  affidavit,  viz :  **that  said  mortgage  upon  which 
this  action  is  brought  was  fully  paid  and  satisfied,"  we  under- 
stand to  l^e  a  deduction  from  the  facts  previously  stated.  The 
affidavit  does  not  claim  that  he  paid  the  mortgage  in  any  other 
way.  If  paid  by  anybody  else,  it  should  have  l)een  set  forth  with 
less  generality.  Nothing  is  to  be  left  to  mere  inference.  Peck  et 
al.  vs.  Jones,  20  P.  F.  S.,  83.  In  Fisher  vs.  Stokes,  i  T.  &  H., 
Pr.  part  i.  379,  the  defendant  stated  he  had  paid  the  plaintiff 
to  the  amount  of  $500.  and  he  was  required  to  specify  the  time. 
l)lace  and  manner.  In  Bank  vs.  Mullcr,  2  Weekly  Xotes,  50. 
the  defendant  set  forth  in  his  affidavit,  '*that  the  rcire  .sued  upon 
was  fully  paid,  and  that  he  does  not  owe  one  cent  on  the  same. 
That  the  note  was  promised  to  be  returned  to  him.  but  never 
has  as  yet.''  This  was  held  to  be  altogether  too  general,  and 
theref<^Te  insufficient  to  prevent  judgment. 

And  now,  December  27th.  187^  Rule  made  absolute, 
and  judement  directed  to  be  entered  for  the  plaintiff,  for  want 
of  a  sufficient  affidavit  of  defence. 
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JN  THE  COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[51]  FRAUDULENT  NATURALIZATION. 

In  the  matter  of  the  rules  granted  on  Owen  Conroy  and  others,  to 
eeverally  show  cause  why  the  citizenship  in  their  resi>ectiv6  cases, 
and  all  other  proceedings  therein,  as  appears  by  the  record  of  the 
Court,  should  not  be  vacated  and  the  certificates  issued  be  recalled 
and  cancelled. 

Pershing^  P.  J.  The  above  rules  were  granted  on  peti- 
tions and  affidavits  filed,  to  which  Hon.  George  Lear,  Attorney 
General  for  the  State,  became  a  party.  The  proceeding  is  based 
on  the  2ist  section  of  the  act  of  30th  January,  1874,  P.  I.,  31, 
w'hich  is  a  transcript  of  the  13th  section  of  the  act  of  17  April, 
1869,  and  is  in  these  words : 

**Any  person,  who  on  oath  or  affirmation  in  or  before  any 
court  in  this  State,  or  officer  authorized  to  administer  oaths, 
shall,  to  procure  a  certificate  of  naturalization  for  himself  or 
any  other  person,  wilfully  depose,  declare  or  affirm  any  mat- 
ter to  be  fact,  knowing  the  same  to  be  false,  or  shall  in  like  man- 
ner deny  any  matter  to  be  fact  knowing  the  same  to  be  true, 
shall  be  deemed  guilty  of  perjury ;  and  any  certificate  of  natur- 
alization issued  in  pursuance  of  such  deposition,  declaration  or 
affirmation  shall  be  null  and  void ;  and  it  shall  be  the  duty  of  the 
court  issuing  the  same,  upon  proof  being  made  before  it  that 
it  was  fraudulently  obtained  to  take  immediate  measures  for 
recalling  the  same  for  cancellation :  and  any  person  who  shall 
vote  or  attempt  to  vote  on  any  paper  so  obtained,  or  who  shall 
in  any  way  aid  in.  connive  at,  or  have  any  agency  whatever  in 
the  issue,  circulation  or  use  of  any  fraudulent  naturalization 
paper,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  shall  undergo  an  imprisonment  in  the  penitentiary 
for  not  more  than  two  years  and  pay  a  fine  not  more  than  one 
thousand  dollars,  or  either  or  both,  at  the  discretion  of  the 
court.*' 

The  evidence  covers  one  hundred  and  twenty  cases  of  al- 
leged fraudulent  naturalizations.  In  a  majority  of  these, 
where  fraud  has  been  shown,  it  has  been  in  connection  with  the 
granting  of  what  are  called  Minor  papers.  The  Act  of  Con- 
gress admits  to  citizenship  **any  alien,  being  a  free  person,  and 
a  minor  under  twenty-(me  years  of  age,  who  shall  have  resid- 
ed in  the  United  States  three  years  next  preceding  his  arriving 
at  the  age  of  twenty-one  years,  and  who  shall  have  continued 
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to  reside  therein  to  the  time  he  may  make  application  to  be  ad- 
mitted a  citizen  thereof,  after  he  shall  have  resided  five  years 
in  the  United  States,  including  the  three  years  of  his  minority/' 
without  having  made  the  declaration  of  intention,  two  years 
before  his  admission,  required  to  he  made  by  aliens  whose  age 
at  the  time  of  their  arrival  in  the  United  States  is  over  eighteen 
years.  The  impression  prevails,  judging  from  the  evidence  be- 
fore us,  that  any  one  arriving  in  this  country,  whose  age  is  un- 
der twenty-one  years,  may  be  legally  naturalized  after  a  resi- 
dence of  five  years  without  making  a  previous  declaration  of  in- 
tention to  become  a  citizen.  We  are  convinced  that  there  have 
been  many  instances  of  illegal  naturalization  of  persons  in  this 
court  who  acted  under  this  belief  and  who  were  innocent  of  any 
intentional  violation  of  the  naturalization  laws.  In  a  larger 
number  of  cases,  however,  persons  received  minor  papers  under 
[58]  circumstances  which  excluded  the  probability  of  mistake, 
and  where  the  violation  of  the  law  was  palpable.  Parties  who 
are  shown  by  the  evidence  to  have  brought  w  ith  them  from  the 
old  country  their  wives  and  children,  some  of  whom  had  ad- 
vanced in  life  as  far  as  forty  years  at  the  time  of  their  landing 
on  our  shores,  were  afterwards  naturalized  as  having  arrived 
in  the  United  States  under  the  age  of  18  years.  On  the  part  of 
a  few  individuals  it  seems  to  have  been  made  a  professional 
business  to  testify  to  the  good  moral  character,  residence  for 
five  years  in  the  United  States,  etc.,  of  applicants  for  citizen- 
ship, to  whom  these  witnesses  were  wholly  uni^nown  till  they 
met  in  the  court  house.  It  also  appears  that  in  several  of  the 
cases  brought  to  the  attention  of  the  court,  naturalization  cer- 
tificates were  furnished  to  parties  who  made  no  application  to 
become  citizens,  and  who  testify  that  they  never  appeared  in 
court  to  make  the  necessary  oath. 

To  prevent  fraud  and  perjury  in  the  future,  the  court,  orr 
the  20th  of  August  last,  announced  the  rules  which  should 
thereafter  be  followed  in  applications  for  naturalization.  It  is 
notorious  that  in  times  of  great  political  exciten:ent,  when  each 
party  advertises  its  **committee  on  naturalization,'*  men  of  for- 
eign birth  are  sought  out  and  importuned  to  become  citizens, 
ready  witnesses  being  furnished  if  necessary.  The  whole  ten- 
dency of  this  is  to  make  the  honorable  distinction  of  Ameri- 
can citizenship  the  chca])est  commodity  in  the  market. 
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The  evidence  discloses  that  fraudulent  certificates  of  nat- 
uralization have  been  issued  in  a  few  instances  in  Northumber- 
land county  to  persons  now  residents  of  this  county.  Natural- 
ization is  a  judicial  act  and  in  a  proceeding  of  this  kind  we 
think  we  have  no  power  to  set  aside  the  judgment  of  another 
court.  If  application  is  made,  we  will  direct  a  certified  copy  of 
the  evidence  taken  in  these  cases  to  be  sent  to  that  county. 

The  evidence  has  disclosed  but  few  cases,  compared  with 
the  whole  number  of  fraudulent  naturalization  within  .the  last 
five  or  six  years.  A  better  understanding  of  the  act  of  Con- 
gress regulating  the  admission  to  citizenship  of  those  who  ar- 
rive in  the  United  States  in  their  minority,  together  with  the 
knowledge  of  the  existence  of  the  act  of  1874,  imposing  severe 
penalties,  which  it  will  be  the  duty  of  the  court  to  enforce,  on 
all  who  may  in  any  way  be  connected  with  the  procuring  of 
fraudulent  certificates  of  naturalization,  will,  we  think,  make 
cases  of  this  kind  very  rare  in  the  future. 

And  now,  Sept.  3d,  1877,  the  rules,  &c. 

The  rules  were  severally  disposed  of  in  accordance  with 
the  foregoing  opinion. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


METZ  V.  LIEBNER. 

An  irregular  indorser  upon  a  promisory  note  without  value  is  liable 
only  according  to  the  terms  of  his  agreement,  and  since  the  passage 
of  the  Act  of  26  April,  1855,  for  the  prevention  of  frauds  and  perjuries, 
an  agreement  to  answer  for  the  debt  of  another  must  be  in  writing 
when  the  debt  is  over  twentydollars. 

Rule  for  Judgment  for  want  of  sufficient  affidavit  of  defence. 

Walker^  J. 

Ths  suit  was  brought  upon  the  following  promissory  note 
to  wit : 

$500. 

[59]  Mahanoy  City,  March  31,  1875. 

Sixty  (lays  after  date  I  promise  to  pay  to  the  order  of  Eng. 
Hnnimel  five  hundred  dollars  at  the  First  Xational  Rank  of 
Mahanoy  City,  for  value  received. 

JOS.  WADLIXGKR. 
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Endorsed : 
Joseph  Leibner. 
Engelhart  Hummel. 

Hummel  then  passed  the  note  to  Metz,  the  plaintiff,  be- 
fore maturity  for  value,  and  it  was  protested  for  non-payment. 
Leibner  filed  an  affidavit  of  defence  setting  forth  that  he  en- 
dorsed his  name  upon  the  note  without  value,  and  that  Hummel 
afterwards  endorsed  it  under  his  name  and  passed  it  to  the 
plaintiff,  that  his  endorsement  was  not  according  to  commer- 
cial usages  and  that  he  never  promised  to  pay  the  note  in  writ- 
ing. Is  this  sufficient?  Leibner  is  an  irregular  endorser;  his 
signature  is  not  in  the  usual  commercial  form ;  when  he  put  his 
name  upon  the  note  he  meant  something;  what  was  his  liabil- 
ity ?  Was  it  that  of  a  first  endorser,  or  an  original  promissor,  or 
a  guarantor,  or  a  surety  ?  or  did  he  endorse  it  untliout  recourse? 
If  he  endorsed  it  without  recourse  he  would  not  be  liable  at  all. 
If  he  was  an  original  promissor,  or  a  guarantor,  or  a  surety,  he 
would  be  liable  according  to  the  terms  of  his  agreement;  if  a 
surety  Ire  would  be  absolutely  lx)und  for  the  payment  of  the 
note;  if  a  guarantor  he  would  be  contingently  bound  :  Kyner  v. 
Shower,  i  Harris,  446;  Leech  v.  Hall,  4  Watts,  448.  But  what 
Leibner 's  agreement  was  does  not  appear  from  the  paper  itself, 
that  must  be  established  by  evidence  dehors.  This  anomalous 
endorsement  was  sufficient  notice  to  put  the  holder  upon  inquiry 
as  to  what  was  Leibner's  agreement,  for  in  the  absence  of  any 
agreement  he  was  not  liable  at  all,  and  this  the  plaintiff  was 
bound  to  know.  Before  the  passage  of  the  act  of  26  April, 
1855,  (Pamp,  Laws,  p.  308,  Purdon's  Digest,  724,  PI.  4,)  for 
the  prevention  of  frauds  and  perjuries,  an  agreement  to  answer 
for  the  debt  of  another  might  be  established  by  parol  evidence, 
but  since  that  act  went  into  operation,  for  a  debt  over  twenty 
dollars  such  evidence  is  inadmissible.  Jack  v.  Morrison,  12  Wr.. 
1 13.  Of  course,  if  Liebner  received  any  part  of  the  money,  the 
act  would  not  apply,  Malone  v.  Keener,  8  Wright,  107,  Uhler 
V.  The  Bank,  14  P.  F.  S.,  406.  The  principles  are  fully  explain- 
ed and  the  authorities  collected  in  Schafer  v.  The  Farmer's' 
and  Mechanics'  Bank,  9  P.  F.  S.,  144,  and  affirmed  in  Murray 
v.  McKee,  10  P.  F.  S.,  35.  The  defendant  here  swears  that  he 
received  no  value,  and  that  he  made  no  agreement  in  writing  to 
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pay  the  note,  and  as  he  is  an  irregular  endorser  this  is  sufficient. 
The  rule  for  judgment  therefore  is  discharged. 

COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


THE  COMMONWEALTH  Ex  Rcl.   KINGSTON  v. 

BROSNAHAN. 

A  private  relator  on  whose  suggestion  a  writ  of  quo  warranto  may 
issue,  must  be  one  who  has  an  interest  to  be  affected  or  a  wrong  to 
be  redressed. 

Rule  to  show  cause  why  a  writ  of  quo  warranto  should  not  Issue 
against  the  defenuant  to  show  by  what  authority  he  claims  to  exercise 
the  office  of  school  director  for  the  township  of  Reilly. 

Per  Curiam  :  A  private  relator  on  whose  suggesiion  a 
writ  of  quo  [60]  warranto  is  authorized  to  be  issued  must  be 
one  who  has  an  interest  to  be  redressed.  The  suggestion  fil- 
«d  in  this  case  does  not  show  that  the  relator  is  a  resident  of 
Reilly  township  or  that  he  pays  taxes  in  that  district.  There 
is  nothing  before  the  court  which  discloses  his  residence,  or 
\vhich  shows  that  he  has  any  interest  to  be  affected  by  the  de- 
fendant holding  two  school  district  offices  at  one  and  the  same 
time,  in  violation  of  the  act  of  1859. 

And  now%  December  4,  1876,  rule  discharged 
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REPLEVIN  OF  SHORT-HAND  NOTES. 

In  the  absence  of  an  agreement  between  the  parties  on  the  subject^ 
short-hand  notes  are  tHe  property  of  the  stenographer. 

Application  was  made  by  an  attorney  a  few  days  ago  to 
a  stenographer  in  this  city  for  a  transcript  of  a  short-hand  re- 
\K>rt  of  testimony.  The  stenographer  refused  to  furnish  the 
transcript  without  permission  from  the  person  by  whom  he 
was  employed  to  make  the  report,  which,  it  happened,  could 
not  be  obtained.  A  notice  was  then  served  by  the  attorney 
who  desired  the  transcript  to  take  depositions  in  an  action  on 
behalf  of  the  party  in  whose  interest  the  transcript  was 
sought.  The  stenographer  was  subpoenaed  to  appear  before 
a  notary  public  at  a  day  named  and  bring  with  him  certain 
short-hand  notes  to  testify,  etc.,  which  he  obeyed.  About  an 
hour  after  the  taking  of  the  depositions  had  begun  the  per- 
son for  whom  the  short-hand  report  was  made  brought  an  ac- 
tion of  replevin  against  the  stenographer  to  obtain  possession 
of  the  short-hand  notes.  This  closed  the  taking  of  the  deposi- 
tion, and  the  replevin  proceeding  was  dismissed.  In  the  ab- 
sence of  any  understanding  or  agreement  on  the  subject  be- 
tween the  parties  concerned  short-hand  notes  are  the  property 
of  the  stenographer.  He  has  a  right  to  retain  possession  of 
them  for  his  advantage,  to  make  as  many  transcripts  as  his 
employer  may  desire  or  may  permit  him  to  make  for  others. 

He  also  has  a  right  to  the  possession  of  them  for  his  pro- 
tection, that  he  may  verify  the  accuracy  of  his  transcripts 
should  it  be  questioned,  or  correct  perversions  of  them  by  oth- 
ers.— Cleveland  Lazv  Reporter. 
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[6i]      ASSIGNED  ESTATE  OF  OWEN,  ECKEL  & 

COLKET. 

1.  la  assignment  for  the  benefit  of  creditors  the  test  of  Jurisdiction 
of  the  court  is  the  residence  of  the  assignor.  In  assignments  by  a 
firm  the  different  parties  residing  icT  different  counties,  the  Jurisdiction 
of  the  court  in  which  the  assignment  is  first  filed  and  inventory  and 
appraisement  made,  will  become  exclusive. 

2.  No  citation  can  issue  from  any  court  but  that  which  has  ac- 
quired Jurisdiction,  to  compel  the  as&ignee  to  file  and  settle  hig  ac- 
count. 

In  the  matter  of  the  citation  upon  Thos.  J.  Wolff,  assignee,  Ac. 

Green,  J. 

The  firm  of  Owen,  Eckel  &  Colket  mad:!  an  :i>signmcnt 
for  the  benefit  of  creditors  on  the  28th  of  December,  A.  D. 
1875,  to  Thomas  J.  Wolflf.  The  firm  owned  several  collieries 
'in  the  western  part  of  the  county  and  was  engaged  in  the  min- 
ing of  coal.  Its  principal  business  was  in  the  county  of 
Schuylkill,  though  it  was  claimed  that  the  firm  also  had  an  of- 
fice and  did  business  in  the  city  of  Philadelphia.  A  citation 
having  issued  from  this  court  to  the  assignee  to  file  his  ac- 
count, he  filed  his  answer  denying  the  jurisdiclim  ••{  the  court 
in  the  premises.  It  sets  forth  that  the  deed  of  assignment  was 
duly  recorded  in  the  recorder's  office  of  Philadelphia,  on  the 
4th  of  January,  1876,  which  deed  was  also  recorded  in  Schuyl- 
kill county,  where  certain  assets  of  the  estate  were  situate,  in 
deed  book,  Xo.  142,  on  the  30th  day  of  December,  1876:  that 
the  inventory  and  appraisement  of  the  assets  of  the  assigned 
estate  were  duly  filed  in  the  office  of  the  Court  of  Common 
Pleas,  No.  3,  for  the  county  of  Philadelphia,  to  December 
Term,  1875,  No.  760,  and  that  jurisdiction  of  the  said  assign- 
ed estate  had  become  vested  in  the  said  court.  Upon  the  hear- 
ing, on  the  citation  and  answer,  it  further  appeared  that  one 
of  the  members  gf  the  firm  resided  in  the  county  of  Schuylkill 
at  the  time  the  assignment  was  made,  and  the  other  two  mem- 
bers resided  in  the  city  of  Philadelphia.  The  question  arises, 
has  the  Court  of  Schuylkill  jurisdiction  over  the  assigned  es- 
tate, so  as  to  compel  the  assignee  to  file  and  settle  his  account 
here.  This  must  be  determined  by  the  Act  of  Assembly.  The 
1st  section  of  the  Act  of  14  June,  1836,  Purd.  Dig.,  p.  1416, 
prescribes  that  in  every  case  of  voluntary  assignment  for  the 
benefit  of  creditors,  it  shall  be  the  duty  of  the  assignee  or  as- 
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signees  to  file  within  thirty  days,  in  the  office  of  the  prothon- 
otary  of  the  Court  of  Common  Pleas  of  the  county  in  which 
the  assignor  shall  reside,  an  inventory  or  schedule  of  the  es- 
tate so  assigned  with  affidavit,  &c.,  that  thereupon  the  court 
shall  apix)int  appraisers  to  make  an  appraisement,  after  which 
the  assignee  is  to  give  l>ond,  to  be  approved  of  by  one  of  the 
juilgcs  of  the  said  court.  The  7th  section  provides  that  it 
shall  l)e  lawful  for  the  Court  of  Common  Pleas  of  the  proper 
county  to  issue  a  citation  to  any  assignee  to  file  and  exhibit 
the  accounts  of  the  trust  in  the  said  court.  It  is  evident  that 
the  residence  of  the  assignor  is  the  test  of  jurisdiction.  But 
where  there  is  more  than  one  assignor,  as  in  the  present  case, 
and  they  reside  in  different  counties,  how  is  jurisdiction  to 
be  exercised?  The  jurisdiction  of  the  Common  Pleas  of  the 
different  counties  in  which  [62]  the  assignors  might  reside, 
would,  according  to  the  terms  of  the  law,  be  concurrent.  May 
each  one.  therefore,  compel  the  assignees  to  give  bond  in  their 
own  courts,  to  file  and  exhibit  accounts,  and  may  eacli  one  of 
these  tribunals  proceed  to  settle  and  determine  the  accounts 
which  might  be  filed  in  the  respective  courts?  Evidently  not, 
for  it  would  lead  to  a  conflict  of  jurisdiction  which  would  be 
intolerable.  Where  different  courts  exercise  concurrent  jur- 
isdiction over  the  same  subject  matter,  the  general  rule  is  that 
the  court  exercising  the  jurisdiction  first  ousts  the  jurisdic- 
tion of  the  other  court.  The  principle,  together  with  the  rea- 
sons on  which  it  is  founded,  is  admirably  laid  down  by  Judge 
Black,  in  the  case  of  the  Cleveland,  Painesville  and  Ashtabula 
Railway  Co.  v.  The  City  of  Erie,  3  Casey,  380.  It  was  a  bill 
in  ecjuity  and  an  application  for  an  injunction  before  the  Su- 
preme Court,  pending  a  similar  bill  and  application  before  the 
Common  Pleas  of  Erie  county.  The  learned  judge  in  his 
opinion  says :  "The  Court  of  Common  Pleas  of  Erie  county 
has  precisely  the  same  sort  of  jurisdiction  over  the  subject 
matter  of  the  case  and  over  the  parties  that  we  have.  Our  or- 
iginal jurisdiction  is  simply  concurrent  with  theirs,  and  noth- 
ing more  or  less."  *The  right  or  duty  of  the  Court  of  Com- 
mon Pleas  to  proceed  under  a  second  bill  while  the  same  parties 
are  litigant  in  the  same  matter  l^efore  the  Supreme  Court,  under 
another  bill  previously  filed,  would  scarcely  be  asserted  by  any 
one.     When  the  second  bill  is  filed  in  the  Supreme  Court  and 


Digitized  by 


Google 


ASSIGNED  ESTATE  OF  OWEN,  ECKEL  &  COLKET.  .  87 

the  first  in  the  Common  Pleas,  it  is  the  same  thing.  No  man 
shall  be  twice  harassed  for  the  same  cause."  **T\vo  suits  for 
the  same  cause  of  action,  even  when  brought  in  the  same  court, 
will  never  be  tolerated.  It  is  much  worse  when  the  several  suits 
are  in  different  courts,  requiring  the  defendant  to  appear  in 
two  places  at  once.  *  *  *  *  This  is  not  all.  If  a  party 
may  carry  on  two  suits  against  his  adversary,  he  might  find 
twenty  just  as  well,  provided  he  can  find,  as  in  some  cases  he 
might  find,  that  number  of  courts  having  jurisdiction,  and  thus 
he  could  not  only  harass  and  vex  him,  but  plague  him  to  death. 
Again  :  the  right  to  bring  several  suits  for  the  same  matter,  im- 
plies the  right  to  prosecute  them  all  to  final  judgment  or  de- 
cree. Suppose  the  decrees  to  conflict  with  one  another.  They 
are  all  equally  conclusive  and  valid.  Which  shall  be  obeyed? 
It  is  impossible  to  administer  justice,  and  it  never  has  been  done 
in  any  civilized  country  without  adopting  the  rule  that  a  party 
who  brings  one  suit  in  a  court  of  competent  jurisdiction  must 
finish  it  before  he  can  be  allowed  to  prosecute  another.''  This 
reasoning  is  conclusive  of  the  question  presented  by  the  citation 
and  the  answer.  The  jurisdiction  of  the  Common  Pleas  of 
Philadelphia  having  first  attached  the  inventory  and  appraise- 
ment having  been  filed  there,  the  court  of  Schuylkill  county  is 
ousted  of  its  power  to  compel  the  assignee  to  file  his  account 
and  make  settlement  before  it.  This  may  be  productive  of 
hardship  to  the  large  number  of  creditors  who  reside  in  this 
county,  but  it  is  one  which  we  cannot  void.  The  council  who 
represented  these  creditors,  principally  miners  and  laborers, 
whilst  admitting  that  the  courts  of  Philadelphia  and  of  this 
county  had  concurrent  jurisdiction,  yet  contended  that  both 
courts  might  proceed  to  hear  the  same  cause  and  settle  the  same 
accounts.  But  this  we  have  shown  can  not  be  done.  It  might 
be  argued,  with  some  plausibility,  that  in  an  assignment  by  a 
firm  the  residence  of  the  individual  members  of  the  firm  is  not 
the  test  of  jurisdiction,  but  that  the  residence  of  the  firm  is  the 
place  where  its  business  is  transacted  [63]  and  its  operations 
carried  on.  But  in  the  present  instance,  such  a  construction  of 
the  law  w^ould  not  relieve  us  of  the  difficulty,  for  it  is  claimed 
that  the  firm  carried  on  its  business  and  had  offices  both  in  this 
county  and  in  the  city  of  Philadelphia.     The  same  difficulty 
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as  to  jurisdictions  which  are  concurrent  would  be  encountered, 
and  the  result  would  be  the  same. 

For  these  reasons  the  citation  issued  in  this  case  is  dis- 
missed 
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DAVID  WHITEHOUSE  now  to  use  of  LEVI  HUBER, 
RECEIVER,  &c.,  V.  WILLIAM  BUECHLEY. 

1.  While  execution  is  in  the  hands  of  the  sheriff  for  the  collection 
of  a  Judgment,  the  defendant  may  be  summoned  as  a  garnishee  of 
the  plaintiff. 

2.  When  the  money  arising  from  such  execution  has  been  paid 
into  court,  the  plaintiff  will  not  be  permitted  to  take  the  same  until 
after  the  attachment  has  been  disposed  of. 

Rule  to  show  cause  why  the  money  in  court  should  not  be  paid 
over  to  the  plaintiff. 

Bechtel,  J. 

A  Fieri  Facias  was  issued  upon  the  above  judgment  to 
No.  35,  June  Term,  1878,  on  the  6th  of  March,  1878,  and  levy 
made  upon  personal  property  on  the  8th  of  March.  To  this 
writ  the  sheriff  returned  **staved  by  rule  of  court."  An  alias 
fi.  fa,  was  issued  to  No.  13,  March  Term,  1879,  ^^  ^^e  3d  of 
December,  1878,  and  the  sheriff  levied  uf>on  defendant's  per- 
sonal property  on  the  6th  of  December,  1878,  and  subsequently 
returned  to  this  writ.  *'iTioney  made  and  paid  into  court  as  per 
order  of  court."  Prior  to  the  assignment  of  the  above  judg- 
ment to  Levi  Huber  as  receiver,  &c.,  (to  wit,  June  12th,  1876), 
and  while  C.  B.  Sillyman  owned  the  above  judgment,  the  Safe 
Deix)sit  Bank  obtained  a  judgment  against  said  Sillyman  as 
garnishee  of  Breisch  for  the  whole  amount  of  the  above  judg- 
ment. Upon  this  judgment  against  Sillyman,  the  Safe  Deposit 
Bank  to  the  use  of  B.  Bryson  McCool  issued  an  attachment  ex- 
ecution with  notice  to  William  Buechley  as  garnishee  of  said 
Sillyman,  to  No.  145,  June  T.,  1878.  This  attachment  was  is- 
sued upon  the  i8th  of  March,  1878,  long  prior  to  the  assign- 
ment by  Sillyman  of  the  above  judgment  to  Levi  Huber,  as  ap- 
pears from  the  records  before  us.  This  attachment  which  now 
remains  undetermined,  was  issued  long  prior  to  the  alias  H.  fa. 
upon  which  the  money  in  question  came  into  court.  The  plain- 
tiff contends  that  the  attachment  execution  cannot  affect  the 
money  in  court,  for  the  reason  that  money  in  the  hands  of  the 
sheriff  cannot  be  attached.    We  are  referred  to  Fretz  v.  Heller, 
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2  Watts  &  Serg.  397,  as  sustaining  this  position.  That  money 
in  the  hands  of  the  sheriff,  which  he  collected  by  virtue  of  an 
execution,  cannot  be  attached  has  been  repeatedly  decided.  But 
is  this  an  attempt  to  attach  money  in  the  hands  of  the  sheriff? 
The  attachment  issued  prior  to  the  alias  /?.  fa.  and  William 
Buechley  was  summoned  as  garnishee,  not  the  sheriff.  May 
not  money  or  personal  property  be  thus  attached,  by  summon- 
ing the  debtor  as  garnishee  at  the  very  time  that  the  sheriff  has 
in  his  hands  an  execution  for  the  collection  thereof?  In  Win- 
ternitz*s  Appeal.  4  Wr.  [64]  490,  the  very  question  was  before 
the  court,  Winternitz  obtained  judgment  against  Gumpertson, 
in  the  Common  Pleas  issued  execution  and  the  sheriff  levied 
upon  a  lot  of  store  goods,  and  advertised  the  same  for  sale  upon 
the  4th  of  May.  On  the  3d  of  May,  Smith  &  Co.,  who  held  a 
judgment  upon  the  docket  of  a  justice  against  Winternitz,  is- 
sued an  attachment  and  on  the  4th  of  May  (the  very  day  of 
sheriff's  sale)  summoned  Gumpertson  as  garnishee  of  Winter- 
nitz. The  proceeds  of  the  sheriff's  sale  were  paid  into  court, 
and  the  amount  of  Smith  &  Co.'s  attachment  wrs  paid  out  of 
the  same.  The  distribution  thus  made  was  assigned  for  error, 
but  the  Supreme  Court  affirmed  it.  We  cannot  direct  the  pay- 
ment of  the  money  in  court  to  the  plaintiff  in  the  above  stated 
case  without  subjecting  Buechley  to  the  risk  of  having  to  pay 
the  same  debt  twice,  without  any  fault  of  his.  This  matter  may 
be  disposed  of  by  proceeding  with  the  attachments  to  No.  145, 
June  T.,  1878.  and  either  determining  that  the  fjioney  belongs 
to  the  plaintiff  in  that  suit,  or  relieving  Buechley  from  his  re- 
sponsibility as  garnishee. 

And  now,  March  24,  1879,  rule  discharged 
Beni.  Gumming,  for  plainiiif.     G.  R.  ^  S.  H.  Kaercher. 
for  defendant. 
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FEHR  vs.  GRAVER,  TRUSTEE,  ET  UX. 

When  a  judement  is  reversed  the  order  of  substitution  Is  made  in 
the  Supreme  Court. 

Rule  for  writ  of  restitution. 

Per  Curiam.  Under  the  authority  of  Rnssel  vs.  Gray,  6 
S.  &  R..  208:  and  Duncan  vs.  Kirkpatrick,  13  S.  &  R.,  292-4, 
this  rule  for  a  writ  of  restitution  must  be  discharged,  as  it  was 
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not  granted  by  the  Supreme  Court  when  asked  for  there  in  the 
proceedings  upon  the  writ  of  error. 

Judge  Gibson,  in  Duncan  vs.  Kirkpatrick,  supra,  says: 
**By  an  act  of  this  State,  it  is  made  the  duty  of  the  Supreme 
Court  to  remit  the  record,  with  its  judgment  written  thereon 
to  the  Court  below,  whose  duty  it  then  becomes  to  carry  such 
judgment  into  execution.  Now  an  order  of  restitution  when 
one  is  made  is  not  merely  collateral  to  the  judgment  of  reversal, 
but  a  part  of  the  judgment  itself."  In  this  respect  the  judg- 
ment when  entered  in  form,  is  not  only  that  the  judgment  of 
the  court  below  be  reversed,  but  that  "it  is  considered  that  the 
defendant  be  restored  to  all  things  which  he  has  lost  on  the  oc- 
casion of  the  judgment  aforesaid.'*  This  last  case  is  affirmed 
in  Bare  vs.  Hoffman  29,  P.  F.  S.,  78,  in  which  the  Supreme 
Court  make  the  order  of  restitution  as  part  of  their  judgment. 
While  it  is  true  generally  that  judgment  of  «-estitution  given 
upon  an  erroneous  judgment  establishes  the  right  of  the  plain- 
tiff in  error  to  be  restored  to  all  things  he  has  lost,  (Breading 
vs.  Blocher,  5  C.  347),  there  are  exceptions  to  this  rule,  where 
it  will  work  injustice,  (Grant  vs.  Rodgers,  6  Phila.  132.)  This 
present  case  appeals  to  the  sound  discretion  of  the  court  and 
from  the  merits  of  which  (in  our  opinion),  no  such  equity  ex- 
ists that  would  entitle  the  applicants  to  such  an  order. 

And  now,  July  14,  1879,  rule  for  restitution  discharged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[65]     THE     LOCK     HAVEN     NATIONAL     BANK  v. 

WHEELER  &  HUBER. 

The  presumption  is  that  the  indorsee  of  a  negotiable  note  obtained 
it  for  a  valuable  consideration,  in  the  usual  course  of  business,  before 
it  was  due.  Nothing  but  clear  evidence  of  knowledge  or  notice,  or 
mala  fides  can  impeach  the  prima  facie  title  of  the  negotiable  paper, 
taken  before  maturity. 

Rule  foH  judgment  for  want  of  a  sufficient  affidavit  of  defence. 

Pershing.  P.  J.,  May  22,  1876. 

The  defendants  made  their  promissory  note  payable  to  the 
order  of  Ross,  Rockey  &  Co.,  by  whom  it  was  indorsed  to  the 
plaintiffs.  The  affidavit  of  defence  is  made  by  Guy  Wheeler, 
and  sets  forth  that  after  the  maturity  of  the  note  he  paid  the 
amount  of  it  to  Mr.  Ross  by  assuming  the  payment  of  a  bill  of 
freight  for  Ross,  Rockey  &  Co.,  and  giving  a  note  for  the  bal- 
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ance,  wiiich  has  been  paid.  Mr.  Wheeler  further  states  that 
Ross  stated  that  he  could  and  would  get  the  note  in  suit  from 
the  plaintiff  and  send  it  to  him  (Wheeler).  It  is  thus  estab- 
lished that  not  only  was  the  note  in  suit  not  produced  by  Ross 
at  the  time  of  its  alleged  payment,  but  that  defendants  had  no- 
tice that  it  was  held  by  the  plaintiff.  The  other  points  of  the 
affidavit  are,  the  delay  of  the  bank  in  bringing  suit,  and  the  be- 
lief of  the  party  making  the  affidavit  that  the  amount  of  the 
note  was  charged  by  the  bank  to  the  account  of  Ross,  Rockey 
&  Co..  and  paid  by  them.  If  so,  it  is  not  to  be  presumed  that 
the  bank  would  now  be  found  in  possession  of  the  paper.  The 
presumption  is,  that  the  plaintiff,  who  sues  as  indorsee,  obtain- 
ed the  note  upon  valuable  consideration,  in  the  Msual  course  of 
business,  before  it  was  due.  Hutchinson  vs.  Boggs  &  Kirk.  4 
Casey.  294;  Gray's  Adm.  vs.  The  Bank,  5  Casey,  ;^(^f..  Noth- 
ing but  clear  evidence  of  knowledge  or  notice,  fraud  or  uiala 
fides,  can  impeach  the  privia  facie  title  of  the  holder  of  negotia- 
ble paper,  taken  before  maturity.  Moorhead  vs.  Gilmore,  27 
Smith  1  r8.  Had  the  defendants  demanded  tho  production  by 
Ross  of  the  note  before  paying  it  to  him,  as  they  had  the  right 
to  do.  and  not  relied  upon  his  promise  to  get  it  from  the  plain  • 
tiff,  they  would  have  avoided  the  risk  now  run  of  paying  the 
same  claim  twice. 

And  now.  May  22d,  1876.  Rule  made  absolute,  and  judg- 
ment for  the  plaintiff  for  want  of  a  sufficient  affidavit  of  de- 
fence. • 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


JARED  STEELY  v.  D.  H.  NEISWENDER,  garnishee. 

The  defendant  having  been  duly   served,  a  certiorari   issued  more 
than  twenty  days  after  the  rendition  of  the  judgment  is  too  late. 
Certiorari  to  Justice  of  the  Peace. 

Green,  J.,  August  7,  1876. 

Whatever  merit  there  might  be  in  the  exceptions  which 
have  been  filed  in  the  above  case,  it  is  evident  that  the  defen- 
dant by  his  laches  has  lost  the  appcutunity  of  a  'ailing  himself 
of  them.  The  judgment,  of  [66]  which  the  defendant  and  gar- 
nishee had  full  notice  and  knowledge,  was  entered  on  the  loth 
of  August,  1872.  No  appeal  was  taken,  and  this  certiorari  was 
not  issued  until  the  last  of  October,  more  than  two  months  and 
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a  half  after  the  entry  of  the  judgment,  and  after  the  issuing  of 
an  execution  on  it  on  the  12th  of  October.  The  defendant  has 
evidently  lost  his  opportunity,  by  his  delay.  His  certiorari 
should  have  been  issued  or  more  properly  an  appeal  should  have 
been  taken  within  the  twenty  days  allowed  by  law.  The  pro- 
ceedings being  regular  upon  their  face,  they  must  be  affirmed. 
Proceedings  affirmed. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


HIRAM  MOVER  v.  THOMAS  WREN  et  aL 

In  the  distribution  of  funds  In  the  hands  of  the  assignees  of  an  in- 
solvent, bank,  the  claims  of  depositors  are  preferred  to  claims  of  coBtfl 
incurred  by  the  bank  prior  to  Its  assignment  in  proceedings  to  re- 
cover debts  due  the  bank;  but  otherwise  as  to  costs  incurred  by  the 
assignees  in  proceedings  Instituted  by  themselves. 

Rule  upon  Thomas  Wren  et  al.  to  show  cause,  &c. 

Bechtel,  J.,  March  21,  1878. 

In  the  matter  of  the  rule  upon  Thomas  Wren  and  Jacob  L. 
Bricker,  assignees  of  The  Citizens'  Safe  Deposit  Bank,  of  Mah- 
anoy  City,  '*to  show  cause  why  they  should  not  pay  over  the 
moneys  awarded  to  Hiram  Moyer,  late  Prothonotary/'  as  per 
report  of  C.  F.  Shindel,  Esq.,  auditor,  &c. 

Two  claims  were  presented  by  said  Moyer  to  the  auditor; 
the  one  for  a  bill  of  the  costs  in  certain  suits  instituted  by  said 
banking  corporation  prior  to  the  assignment  amounting  to 
$625.07.  This  claim  was  not  allowed  in  the  distribution  of  the 
funds  in  the  hands  of  the  assignees,  for  the  reason  that  the 
claims  of  the  depositors  were  held  to  be  prior  in  right  and  the 
fund  for  distribution  not  sufficient  to  cover  them.  The  other 
was  a  claim  for  costs  in  certain  suits  instituted  by  the  assignees 
since  the  assignment  and  which  were  necessary  to  the  proper 
settlement  of  the  affairs  of  the  insolvent  corporation :  for  the 
payment  of  these  costs,  the  auditor  permitted  the  assignees  to 
retain  the  sum  of  five  hundred  dollars  and  directed  the  s$ime  to 
be  paid  out  of  said  fund  together  with  such  other  costs  as  may 
be  incurred  in  the  further  prosecution  of  the  suits.  The  counsel 
representing  the  rule  admitted  at  the  time  of  the  argument  that 
the  costs  upon  suits  instituted  by  the  assignees  and  included  in 
bill  marked  '*C"  have  l>een  paid  ou  of  said  fui^d,  but  claimed 
that  the  costs  arising  upon  executions  issued  by  the  assignees 
upon  judgments  obtained  prior  to  the  assignment  were  within 
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the  direction  or  distribution  of  the  auditor  and  remained  un- 
paid. Whether  such  costs  should  be  paid  in  preference  to  de- 
positors it  is  unnecessary  now  to  determine — as  a  careful  ex- 
amination of  the  report  failed  to  convince  us  that  the  auditor 
directed  the  payment  of  any  such  costs. 

There  being  no  other  moneys  distributed  to  said  Moyer, 
the  attachment  asked  for  is  refused  and  rule  discharged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[b7]         BENJAMIN  KOCH  vs.  ESTHER  KOCH. 

In  divorce  where  there  is  no  service  of  subpoena  on  the  respondent* 
and  she  does  not  appear  personally,  nor  is  represented  by  counsel  the 
libellant  is  incompetent  as  a  witness  against  her,  and  a  divorce  can- 
not be  granted  on  his  testimony. 

Alias  Subpoena...     Libel  In  divorce. 

Pershing,  P.  J.,  July  30th,  1877. 

The  libellant,  a  resident  of  Auburn,  in  this  county,  in  the 
fall  of  1873,  ^^'^"t  West,  and  was  married  in  the  State  of  Illi- 
nois to  the  respondent,  a  widow,  who  had  resided  for  a  num- 
ber of  years  in  that  State  on  property  which  she  owned  in  her 
own  right.  In  the  month  of  December,  1873,  ^'bellant  and  re- 
spondent came  to  this  county,  and  after  an  extended  visit 
among  their  friends,  they  returned  together  to  their  residence 
in  Illinois,  in  March,  1874.  In  September  of  the  same  year  the 
libellant  returned  to  this  county,  and  has  rem^uned  here  ever 
since.  His  wife  continued  to  reside  in  Illinois,  and  his  pro- 
ceedings to  obtain  a  divorce  allege  wilfull  and  malicious  deser- 
tion on  her  part.  From  his  testimony  taken  by  the  examiner, 
it  appears  the  difficulty  between  the  libellant  and  his  wife  grew 
out  of  her  refusal  to  exclude  from  her  property  her  adopted 
daughter  with  her  husband,  named  Ingram,  whom  libellant 
charges  with  having  annoyed  him  in  various  ways.  Libellant 
testified  that  he  then  requested  his  wife  to  leave  her  property 
and  accompany  him  to  Pennsylvania,  which  request  was  met 
with  a  refusal.  These  are  the  material  facts  relied  on  to  make 
out  a  case  of  wilfull  and  malicious  desertion  against  the  re- 
s|X)ndent.  If  sufficient  for  that  purpose,  which  is  very  doubt- 
ful, giving  them  the  strongest  construction,  the  ([uestion  of  jur- 
isdiction would  still  remain  to  be  settled.  A  discussion  of 
neither  of  these  points  would  l)e  necessary.  There  is  another 
ground  which  is  conclusive  against  the  application  of  the  libel- 
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lant.  The  act  of  April  15th,  1869,  (Purcl  Dig.  624,  pi.  16)  ex- 
pressly excluded  the  husband  and  wife  from  testifying  against 
each  other.  The  act  of  March  4th,  1870,  (Purg.  Dig.  625,  pi. 
19)  so  far  changed  this  rule  of  evidence  **as  to  allow  the  testi- 
mony of  either  husband  or  wife  to  l)e  given  in  his  or  her  own 
behalf,  in  any  proceedmg  for  a  divorce,  in  every  case  where 
personal  service  of  the  subpoena  is  made  on  the  opposite  party, 
or  said  party  appears  or  defends.''  In  the  case  of  Winter  vs. 
Winter,  7  Phil.  R.  369,  where  the  testimony  of  the  husband  and 
wife  was  in  direct  conflict,  and  neither  was  corroborated,  it 
was  held  that  under  the  act  of  4  March,  1870,  a  divorce  would 
not  be  decreed  on  the  unsupported  evidence  of  either  party. 
*To  establish  such  a  rule,''  said  Paxson,  J.,  **would  practically 
overturn  our  whole  system  in  regard  to  divorces  and  enable 
every  dissatisfied  husband  and  wife  to  slip  the  matrimonial 
noose  at  will.  It  w-ould  render  the  provision  of  the  law  in  re- 
gard to  collusion  a  dead  letter.  It  has  been  uniformly  held  that 
no  admissions  of  the  respondent  will  avail  the  libellant.  He  or 
she  must  make  out  his  or  her  case  by  independent  evidence. 
This  rule  is  founded  on  the  highest  considerations  of  public 
policy,  and  cannot  be  relaxed  without  opening  the  door  to  all 
manner  of  collusion  and  fraud.  To  grant  a  divorce  solely  upon 
the  testimony  of  the  parties  to  the  suit,  or  of  the  libellant  alone, 
w^ould  sweep  away  at  [68]  once  all  the  safeguards  which  the 
law  has  thrown  hitherto  around  proceedings  of  this  nature." 

The  case  in  hand  does  not  rest  on  the  mere  want  of  cor- 
roboration of  the  libellant's  testimony.  Under  the  imperative 
directions  of  the  statute  he  was  incompetent  as  a  witness,  and 
had  no  right  to  be  examined.  There  was  no  pei  <ional  service  of 
the  subpoena  or  of  the  alias  subpoena  upon  the  respondent ;  she 
did  not  appear  personally  to  defend,  nor  was  she  represented 
by  counsel.  The  whole  pn^ceedings  were  ex  parte  on  the  part 
of  the  libellant.  Excluding  his  testimony,  there  is  nothing 
whatever  left  of  the  evidence  which  shows  a  desertion  of  any 
kind  on  the  part  of  the  respondent.  One  or  two  of  the  wit- 
nesses state  that  Koch  told  them  certain  things,  ^viiich  it  is  not 
necessary  to  say,  were  not  evidence,  and  should  not  have  been 
submitted  to  the  examiner.  The  libellant's  application  for  de- 
cree of  divorce  must  fail. 
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And  now,  July  30,  1877,  divorce  refused,  and  libel  dis- 
missed at  the  cost  of  the  libellant. 


9OURTOF  COMMON  PL£A8  OF  SCHUYLKILL  COUNTY. 

PATRICK  KEARNS,  v.  JOHN  ANDERSON,  et  nx. 

To  charge  a  wife's  separate  estate,  both  the  pleadings  and  evidence 
must  show  affirmatively  that  the  debt  was  contracted  by  her,  and  for 
articles  for  herself  and  family,  or  for  improvements  to  her  own  real 
estate. 

Walker,  J.,  March  18,  1878. 

The  transcript  of  the  justice  (along  with  other  informa- 
tion) shows  that  there  was  nothing  in  evidence,  or  of  record, 
that  could  make  the  wife  liable  for  the  plaintiff's  claim.  To 
charge  her  separate  estate,  her  liability  must  appear  affirmative- 
ly— and  in  cases  only  which  fall  within  the  exception  in  the  act 
of  1848.  Swayne  vs.  Lyon,  17  P.  F.  S.,  436.  Stiles  vs.  Jef- 
fries. 8  Phila.  303.  Murray  vs.  Keyes,  1 1  C.  384.  Both  the 
pleadings  and  evidence  must  show  this ;  for  a  joint  action  like 
this  cannot  be  supported  against  husband  and  wife  under  the 
8th  section  of  act,  11  April,  1848  (P.  Dig.  1006,  PI.  15,)  un- 
less the  debt  was  contracted  by  the  wife  and  for  articles  for  the 
support  of  herself  and  family.  Berger  vs.  Clark,  29  P.  F.  S. 
343.  Murray  vs.  Keyes,  1 1  C.  384.  Bear's  Estate,  10  P.  F.  S. 
430.  Parke  vs.  Kleeber,  i  Wr.  251.  In  addition  to  this,  the 
summons  was  not  served  as  required  by  the  act  of  1810.  Pur. 
Dig.  850,  pL,  40. 

For  these  reasons  the  judgment  of  the  justice  is  hereby 
reversed,  and  the  execution  issued  by  this  court  upon  the  judg- 
ment entered  by  transcript  from  the  justice's  docket  to  1078 
September  Term,  1877,  ^s  hereby  set  aside. 
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[69]  OERTHER  V.  THE  FIRST  NATIONAL  BANK  OF 
MINERSVILLE. 

stock  in  a  bank  or  other  corporation  standing  in  the  name  of  a  de- 
fendant in  an  execution,  is  not  liable  to  be  sold  as  his.  if  it  ac- 
tually belong  to  another,  although  the  rules  of  the  corporation  re- 
quired transfers  of  stock  to  be  made  in  the  presence  of  one  of  its  offi- 
cers. Clauses  in  an  act  of  incorporation,  providing  that  its  stock  shall 
only  be  transferred  in  the  books  of  the  company,  is  for  the  security  of 
the  corporation,  and  does  not  prevent  the  title  from  passing  as  be- 
tween vendor  and  vendee. 
Facts  Pound. 

Pershing,  P.  J.,  June  17th,  1877. 

On  the  26  August,  1876,  the  real  estate  of  Josiah  Smith 
was  sold  by  the  sheriff,  and  purchased  by  George  Oerther.  It 
was  encumbered  by  two  mortgages,  both  to  secure  loans  made 
to  Smith  by  the  Anthracite  Saving  Fund,  of  Ashland,  and  the 
Frugal  Saving  Fund  and  Building  Association,  of  Minersville. 
These  mortgages  were  not  discharged  by  the  sale.  Smith  was 
indebted  to  Oerther  in  a  considerable  amount  for  rrioney  bor- 
rowed from  him  at  various  times,  and  on  the  day  the  sheriff's 
sale  was  made  he  executed  a  written  assignment  to  Oerther  of 
his  shares  of  stock  in  these  corporations,  viz :  five  shares  in  the 
Saving  Fund  of  Minersville,  and  ten  shares  in  the  Saving  Fund 
of  Ashland,  Smith  was  in  arrears  to  both,  and  these  arrear- 
ages were  paid  by  Oerther.  The  present  controversy  relates  to 
the  five  shares  assigned  by  Smith  in  the  Minersville  Associa- 
tion. At  the  time  the  assignment  was  made  Smith  gave  to- 
Oerther  his  receipt  book.  In  September,  1876,  Oerther  produc- 
ed this  book  to  the  receiver  of  the  Association,  and  paid  him 
$195  81-100,  in  full  of  Smithes  dues  and  arrearages,  which 
amount  was  entered  by  the  officer  in  the  book.  Oerther  has 
made  the  payments  regularly  since,  all  of  which  have  been  cred- 
ited in  the  book  by  the  proper  officer.  Oerther  gave  notice  to 
the  Association  that  he  had  become  the  owner  of  Smith's  five 
shares,  and  the  secretary  knew  he  claimed  them.  No  transfer 
of  these  shares  to  Oerther  was  made  on  the  books  of  the  Asso- 
ciation. On  /?.  fa..  No.  346,  June  Term  1877,  issued  by  the 
First  National  Bank  of  Minersville  vs.  Josiah  Smith,  the  five 
shares  in  controversy  were  levied  on  as  the  property  of  Smith, 
on  April  28th,  1877,  Oerther  made  claim  to  their  ownership, 
upon  which  this  issue  was  formed  under  the  interpleader  Act. 
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Conclusions  of  Law :  There  could  be  no  transfer  on  the 
books  of  the  certificates  of  stock  from  Smith  to  Oerther,  as  the 
shares  were  held  by  the  Association  as  collateral  security  for 
loans  made  to  Smith.  No.  request  was  made  that  they  should 
be  transferred.  Article  II,  sec.  i  of  the  by-laws  provides,  that 
^'transfers  of  shares  shall  be  made  through  th^  secretary  of  the 
Association/'  on  the  payment  of  a  fee.  The  defendant  con- 
tends that  no  transfer  having  been  made  of  the  shares  on  the 
])()oks  of  the  Company,  the  assignment  gave  Oerther  no  valid 
title  as  against  the  creditors  of  Smith.  Whether  Smith  or 
Oerther  was  the  owner  of  the  shares  at  the  time  of  the  levy 
by  the  bank,  is  the  question  that  must  rule  the  case. 

Generally  in  corporations  having  a  capital  stock,  and  look- 
ing to  profits,  a  conveyance  of  shares  to  a  parley  entitles  him  to 
membership,  [70]  although  his  right  to  vote  for  officers  must 
be  determined  by  the  transfer  book  of  the  company.  He  may 
have  all  the  rights  and  be  liable  to  all  the  duties  of  a  member 
without  a  certificate. 

A  person  to  whom  shares  have  been  bona  fide  transferred 
will  hold  them  without  any  certificate.  In  Ellis  vs.  Bridge  Co., 
2  Pick.  (Mass.)  R.  243,  thp  objection  was  made,  that  the  plain- 
tiff had  no  certificate  of  his  ownership  of  shares,  though  he  had 
an  instrument  of  transfer.  The  Court  said:  **We  think  that 
cannot  prejudice  his  claim,  as  it  is  not  in  his  power  to  obtain 
(jne  without  the  consent  of  the  corporation.'* 

A  provision  in  the  charter  of  a  corporation,  empowering 
it  to  regelate  transfers  of  stock  by  a  by-law,  leaves  the  general 
principles  of  the  common  law  and  equity  applicable  to  the  sales, 
United  States  vs.  Vaughn,  3  Binn,  394.  In  that  case  it  was 
decided  that  stock  of  the  bank  which  had  been  sold  bona  Me, 
and  the  certificate  delivered  to  the  purchaser,  with  a  power  of 
attorney  to  transfer  it  at  the  bank,  was  not  liable  to  an  attach- 
ment as  the  property  of  the  vendor,  although  at  the  time  of  the 
attachment  it  remained  in  the  name  of  the  vendor  on  the  books 
of  the  bank. 

To  the  same  effect  is  Com.  vs.  Watniough,  6  Wh. 
117,  where  it  was  held  that  stock  in  a  ])ank,  or  other 
'.corporation,  standing  in  the  name  of  a  defendant 
ill  an  execution,  is  not  Iia1)le  to  l)e  sold  as  his,  if  it 
cictually    1)2    the    property    of    another,    althouj^h    the    rules 
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of  the  bank  required  transfers  of  stock  to  be  made  in  the  pres- 
ence of  an  officer  of  the  bank.  The  better  opinion,  sustained 
by  numerous  decisions,  seems  to  be,  that  clauses  in  an  act  of  in- 
corporation, providing  that  its  stock  shall  only  be  transferred  in 
the  books  of  the  company,  is  for  the  security  of  the  corporation, 
and  does  not  prevent  the  title  from  passing  as  between  vendor 
and  vendee. 

The  rules  and  by-laws  of  a  corporation  which  prohibit 
any  transfer,  except  upon  the  books  of  the  company,  and  upon 
notice,  have  reference,  either  to  the  right  of  voting,  or  to  the 
security  of  the  company  by  way  of  lien  on  the  stock  for  any  in- 
debtedness of  the  stockholder.  They  do  not  incapaci- 
tate a  stockholder  from  selling  his  stock.  The  pur- 
-chaser  only  acquires  the  right  of  property,  which  the  seller  had  ; 
so  that  if  the  stock  is  under  incumbrance  it  remains  so.  Bank 
of  Utica  vs.  Smally,  2  Cowen  770;  Gilbert  vs.  Manf.  Co.  11 
Wend.  627.  See  generally,  Angell  &  Ames  on  Corp.,  sections 
1 13>  565,  567,  575  and  cases  there  referred  to. 

The  cases  of  Building  Association  vs.  Sendmeyer,  14 
Wright  67,  and  Finney's  Ap.  9  Smith  398,  are  also  in  point  as 
showing  that  under  the  facts  of  the  case  in  hand,  at  the  time  the 
bank  seized  the  shares  of  stock  involved  in  this  case,  they  were 
the  property  of  Oerther,  and  therefore  not  liable  to  be  sold  for 
the  debt  of  Smith.  Transfers  of  stock  in  a  corporation  which 
have  not  been  entered  on  the  books  of  the  company  are  never- 
theless valid  as  against  all  the  world  except  subsequent  pur- 
chasers in  good  faith  without  notice,  McNiel  vs.  National 
Bank,  46,  N.  Y.  R.  325 ;  Leitch  vs.  Wells,  48,  N.  Y.  585. 

The  two  points  submitted  by  counsel  for  defendant  are  an- 
swered in  the  negative.  Upon  the  whole  case  the  Court  finds 
in  favor  of  the  plaintiff. 
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[71]  COMMONWEALTH,  ex  rel.  Faust  ct  ai  vs.  EISEN- 
HOWER. 

An  attorney  at  law  has  authority  to  accept  plaintiff's  notice  through 
the  sheriff  to  allow  the  defendant  to  retain  possession  of  the  real  estate 
extended  by  the  Inquest,  at  the  retal  fixed,  and  juch  acceptance  is 
binding  on  the  client. 

Rule  to  set  aside  a  write  of  Vend.  Exp.     Powers  of  Attorneys. 

Walker,  J.,  May  21,  1877. 
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On  the  20  July,  1876,  an  inquisition  was  held  by  the  sher- 
iff upon  the  real  estate  of  David  M.  Nesbit,  terre  tenant  of  the  • 
three  first  mentioned  defendants,  the  second  being  extended, 
the  rental  was  fixed  at  $500  per  annum.  The  plaintiff's  attor- 
ney in  the  usual  printed  form  notified  the  sheriff  that  the  plain- 
tiff was  willing  to  allow  the  defendants  to  retain  possession  of 
the  real  estate  levied  upon  at  the  yearly  rentals  fixed  by  the  in- 
quisition. Service  was  accepted  for  the  defendants  by  Mr.  Lit- 
tle, who  signed  his  name.  **C.  Little,  attorney/'  On  the  14 
August.  1876,  the  sheriff  received  an  answer  to  the  above  no- 
tice as  follows :  J.  Frank  Werner,  sheriff,  you  are  hereby  noti- 
fied that  the  defendants  are  willing  to  retain  possession  of  the 
real  estate  levied  on,  at  the  yearly  rentals  fixed  bv  the  inquest. 
(Signed)  C.  Little,  attorney. 

On  the  margin  of  the  appearance  docket.  Mr.  Little  is 
marked  as  the  attorney  of  D.  M.  Nesbit,  and  the  other  defen- 
dants have  attorneys  marked  as  appearing  for  them.  But  the 
real  person  in  interest  is  Mr.  Xesbit,  the  purchaser  of  the  de- 
fendant's real  estate,  subject  to  the  lien  of  the  above  judgment, 
and  extended  by  the  inquest.  On  the  23  March,  1877,  the  de- 
fendants having  failed  to  pay  the  first  instalment,  a  writ  of 
vend.  exp.  was  issued  after  making  the  affidavit  required  by  the 
3  section  of  the  Act.  13  October,  1840.  P.  Laws,  2,  (P.  Dig. 
649,  PI.  72^  and  on  failure  by  defendants  to  make  payment  for 
a  period  of  30  days  after  any  half  yearly  instalment  shall  be- 
come due.  On  the  2  May,  1877,  the  sheriff's  inquisition  ap- 
praised the  defendant's  real  estate  at  $8,000,  which  was  re- 
turned as  approved  of  by  the  Court  under  the  provisions  of  the 
act  of  23  March,  1877.    P.  Laws,  59. 

The  cause  assigned  for  asking  this  execution  to  be  set 
aside,  is,  that  the  proceedings  in  this  case  do  not  show  that  the 
notice  (required  by  law  to  allow  the  defendant  to  retain  pos- 
session of  the  real  estate,)  was  served  upon  the  defendant,  D. 
M.  Nesbit,  personally.  The  record  shows  that  the  plaintiff's  at- 
torney accepted  in  writing  from  the  sheriff  the  first  notice,  and 
in  reply  in  writing,  signified  the  defendant's  willingness  to  re- 
tain the  possession ;  and  this  raises  the  question  whether  such 
acceptance  of  notice  required  by  the  5th  Sec.  of  Act,  Oct.  13, 
1840,  (P.  Dig.  648,  PI.  69,  Pamp.  Laws,  1841,  p.  2,  on  the  part 
of  the  attorney  is  binding  upon  his  client.    This  necessitates  the 
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inquiry  as  to  the  respective  powers  of  an  attorney  at  law  with 
reference  to  his  client.  **The  law  as  to  agents/'  says  Judge 
Smith  in  Boulden  vs.  Hebel;  17  S.  &  R.,  313/'  is  not  gene.-ally 
applicable  to  attorneys — the  relation  of  the  latter  to  their  cli- 
ents and  the  court  renders  their  authority  and  responsibility  pe- 
culiar in  many  respects.  It  is  of  an  intimate  and  highly  confi- 
dential character;  so  much  so,  indeed,  that  the  act  of  the  at- 
torney in  the  suit  will  bind  his  client  even  to  his  prejudice,  nor 
will  the  cuurt  look  beyond  the  attorney  for  his  authority.  Den- 
ton vs.  Nowes,  6  Johns  Ch.  Rep.  296.  Judge  Coalter  says  in 
Stackhouse  et  al.  vs.  O'Hara,  14  Penn.  St.  89:  **An  attorney  at 
law  in  Pennsylvania  has  very  extensive  power  in  relation  to 
conducting  [72]  a  suit,  but  after  judgment  his  plenary  power 
in  a  great  measure  ceases,  excepting  as  to  his  power  of  receiv- 
ing the  amount  of  the  judgment  and  giving  a  receipt  for  it. 
The  limitations  as  to  his  authority,  imposed  on  him  by  the  law, 
relate  generally  to  compromises,  such  as  substituting  one  thing 
for  another,  as  land  for  money  or  to  acts  after  judgment.  Ga- 
ble vs.  Hain,  i  P.  &  W.  264.  It  was  ruled  in  Pennsylvania  in 
1786,  that  an  attorney's  agreement  to  refer  his  client's  cause 
binds  the  client.  Somers  vs.  Balabrega,  i  Dall.  164.  Stokeley 
vs.  Robinson,  10  C.  315.  Wilson  vs.  Young^.  9  Barr.  loi. 
When  the  attorney  appears  without  authority  and  confesses 
judgment  the  remedy  is  against  him.  Cyphert  vs.  McClune, 
10  Harris,  195.  An  attorney  has  power  to  stay  proceedings 
either  before  suit  or  after  judgment,  unless  restrained  by  spe- 
cial instructions,  and  to  stay  an  execution  in  consideration  of 
a  promise  of  a  third  person  to  pay  the  debt,  Silvis  vs.  Ely,  3 
W.  &  S.  420.  See  also  Finch  vs.  Lamberton,  12  P.  F.  S.  370. 
The  power  of  an  attorney  in  this  State  extends  to  issuing  a 
scire  facias  against  the  bail — or  to  revise  the  judgment  contrary 
to  the  English  rule,  i  Troubat  &  Haly,  238.  i  Taunton  46,  6 
Johns  106.  But  because  this  is  a  new  action,  and  different  rec- 
ord, it  would  seem  that  consonantly  with  that  practice,  execu- 
tion on  a  sci  fa,  or  writ  of  error  may  be  used  out,  without  any 
formal  substitution  by  a  new  attorney,  i  T.  &  H.  238.  The 
directions  of  plaintiff's  attorney  to  the  sheriff  as  to  the  mode 
and  times  of  sale  under  an  execution,  are  binding:  on  the  sheriff, 
and  a  full  authority,  if  obeyed  in  good  faith.  *'Such  discretion- 
ary powers,"  the  Supreme  Court  say,  ''are  necessary  for  the 
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plaintiflf*s  interest,  without  the  exercise  of  them  many  times, 
and  under  many  circumstances,  property  sufficient  to  pay  the 
debt,  would  not  sell  for  enough  to  pay  the  costs  *  *  ♦  if 
a  plaintiff  wishes  his  attorney  to  have  less  power  than  is  usually 
exercised,  it  would  seem  more  consonant  with  right  to  give  him 
in  writing  a  special  and  limited  authority.*'  *  *  ♦  jj^ 
short,  the  constant  usage  of  the  country  justified  the  sheriff  in 
the  course  he  took — the  constant  usage  and  practice  informed 
the  plaintiff  that  attorneys  exercise  such  power.''  Lynch  vs. 
Commonwealth,  i6  S.  &  R.  368. 

In  Whitcomb  et  al.  vs.  Kephart  et  al.,  14  Wr.  89,  Judge 
Strong  uses  this  language :  **The  record  does  not  present  to  us 
the  question  whether  an  attorney  at  law  has  authority  to  bind 
his  client  by  stating  a  case  for  the  judgment  of  the  court."  **If 
it  did  we  should  perhaps  find  it  difficult  to  distinguish  between 
such  a  power,  and  his  right  to  call  witnesses,  or  refuse  to  call 
them  on  the  trial  of  an  issue  of  facts — his  power  to  demur  to 
evidence  or  to  confess  judgment.  These  powers  are  confessed- 
ly his.''  In  Furguson  vs.  Salter,  2  Weekly  Notes  94,  the  accep- 
tance of  service  of  summons  by  an  attorney  was  held  sufficient, 
and  that  the  date  of  the  service  related  back  to  the  return  day 
of  the  writ.  This  last  case  is  an  extreme  one,  upon  the  power 
and  authority  of  an  Attorney  at  Law  to  bind  his  client.  Be- 
sides this  the  sheriff  informs  us  that  it  has  been  the  constant 
practice  in  this  county  to  serve  notices  of  this  nature  upon  at- 
t(»rneys  of  record,  especially  (as  in  this  case)  where  the  de- 
fen(!ants  live  out  of  the  county.  The  attorney's  acceptance  of 
plaintiff's  notice  to  allow  him  to  retain  possession  of  the  real 
estate  extended  by  the  inquest  was  therefore  binding  upon  the 
client ;  and  the  deffendant's  failure  to  pay  the  first  instalment 
for  more  than  30  days  after  it  fell  due  was  the  result  of  his 
own  negligence,  from  which  the  law  will  not  relieve  him. 

And  now.  May  21,  1877,  the  rule  in  the  above  case  is 
discharged. 
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[73]  BUFXHLEY  vs.   MOUNTAIN  HALL  ASSO.,  et  al. 

A  Judgment  regularly  taken  will  not  be  opened  to  let  in  a  technical 
defense,  where  it  is  not  claimed  that  there  is  a  defense  to  the  action 
on  the  merits  of  the  case. 
Rulo  to  open  JudgmonL 

Persuing,  P.  J.,  August  28th,  1876. 

The  third  section  of  the  Act  of  14  April,  1855,  Purd.  Dig. 
1034,  pi.  47,  provides  that  **every  claimant  having  a  claim  filed 
for  work  or  materials,  or  both,  who  shall  afterwards  proceed 
to  perform  further  work,  or  furnish  other  materials,  or  both, 
may  make  suggestion  thereof  on  the  same  record,  and  filing  a 
statement  of  the  amount  and  particulars  thereof,  which  may  be 
recovered  with  the  original  claim  under  the  writ;  but  if  the 
original  claim  shall  have  been  sued  out,  then  a  separate  scire 
facias  may  be  issued  for  the  supplemental  claim." 

The  controversy  in  this  case  arises  on  a  supplemental 
mechanics'  lien  entered  by  the  plaintiff  in  strict  compliance 
with  the  directions  of  the  above  recited  Act.  The  original  lien 
had  previously  been  sued  out,  and  satisfaction  had  been  entered 
on  it.  Suggestion  was  made  upon  the  same  record  and  the 
supplemental  lien  filed  on  the  i8th  day  of  April,  1876,  and  on 
the  same  day  a  scire  facias  was  issued,  which  was  regularly 
served  on  the  defendants.  They  neither  made  application  to 
the  Court  to  strike  oflf  the  lien,  nor  filed  an  affidavit  of  defence, 
and  for  the  want  of  the  latter  judgment  was  taken  against  them 
in  open  Court  on  July  3rd.  1876.  On  the  24th  of  July,  on  the 
presentation  of  affidavits,  the  Court  granted*  the  rule  now  pend- 
ing. No  depositions  have  been  taken  to  sustain  the  allegations 
of  the  c.v  parte  affidavits  filed  on  the  part  of  the  defendants. 
On  the  arguinent  the  counsel  for  the  defendants  relied  upon  the 
record  alone  as  showing  that  the  plaintiff  had  no  legal  mechan- 
ics' lien  against  the  defendants.  That  the  plaintiff  did  the 
work,  and  furnished  the  materials  set  forth  at  length  in  his 
statement  filed,  is  not  controverted.  We  are  asked  to  open  the 
judgment  on  a  question  of  the  proper  construction  of  the  Act 
of  Assembly  under  which  the  lien  has  been  filed,  and  not  be- 
cause any  defence  on  the  merits  has  been  shown  to  the  Court. 
The  defendants  had  their  opportunity  to  raise  any  question  of 
law  in  reference  to  the  supplemental  lien,  and  allowed  it  to 


Digitized  by 


Google 


KRAUSE  VS.  LEIBY  ET  UX.  103 

pass  by.  To  open  this  judgment  now  would  only  be  to  encour- 
age negligence.  Where  no  defence  to  the  merits  of  the  lien  is 
presented  we  would  open  the  judgment,  if  at  all,  on  such  terms 
as  would  prevent  any  advantage  being  taken  of  a  mere  tech- 
nical character. 

The  supplemental  claim  filed  shows  credits  in  favor  of  the 
defendants  to  the  amount  of  $530.87.  These  have  been  omitted 
in  assessing  the  amount  of  the  judgment,  an  error  which  must 
be  corrected. 

And  now,  August  28,  1876.  Rule  discharged;  and  the 
prothonotary  is  hereby  directed  to  correct  the  assessment  of  the 
amount  of  the  judgment  in  this  case,  so  as  to  allow  the  defen- 
dants credits  to  the  amount  of  $530.87,  as  of  the  dates  on 
which  payments  were  made,  as  shown  by  plaintiffs'  bill  filed. 
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[74]  KRAUSE  vs.  LEIBY,  et  iix, 

1.  To  bind  the  wife,  not  only  the  evidence,  but  also  the  records 
must  show  her  legal  liability.  Unless  the  record  shows  her  liability 
the  judgment  as  to  her  is  void  for  want  of  jurisdiction,  and  of  this 
she  may  take  advantage  at  any  time  subsequently. 

2.  In  this  case,  judgment  is  reversed  after  the  wife  had  appeared 
and  oTftained  a  stay  of  execution  as  a  free  holder. 

CertTorarMo  Justice  of  the  Peaco. 

Green^  J.,  April  i6th,  1877. 

This  was  a  suit  before  a  Justice  of  the  Peace,  the  plaintiff's 
claim  as  set  out  in  the  transcript  being  **for  $97.94,  balance  of 
book  account  for  meat  sold  and  delivered.''  All  the  parties  ap- 
peared, and  the  Justice  after  hearing,  gave,  judgment  against 
the  defendants.  Subsequently  Sarah  Leiby,  one  of  the  defen- 
dants, appears  and  pleads  her  freehold  in  stay  of  execution. 

The  record,  it  is  evident,  sets  out  no  such  cause  of  action 
as  is  sufficient  to  bind  the  wife.  It  does  not  allege  that  the  debt 
was  for  necessaries  furnished,  and  that  it  was  contracted  by  the 
wife  and  on  her  credit.  Had  the  defendants  failed  to  appear 
before  the  justice,  and  judgment  been  rendered  ,by  default,  it  is 
very  clear  that  the  proceedings  would  have  to  be  set  aside.  The 
record  would  have  shown  no  cause  of  action  against  the  wife. 
It  has  been  ruled  in  a  number  of  cases  that  to  hold  the  wife  lia- 
ble, both  the  pleadings  ^nd  the  evidence  must  show  her  liabil- 
ity. The  case  of  Berber  vs.  Clark,  29  P.  F.  Smith,  343,  is  di- 
rect upon  this  point,  and  follows  the  line  of  decisions  laid  down 
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in  Murray  vs.  Keyes,  1 1  Casey^  384,  Parke  vs  Kleber,  i  Wr. 
251,  Bear's  Estate,  10  P.  F.  Smith,  430,  Davidson  vs.  McCand- 
lish,  19  P.  F.  Smith,  169.  In  Swayne  vs.  Lyon,  17  Smith,  436, 
it  is  decided  "that  every  judgment  against  a  married  woman 
which  does  not  show  her  Uability  on  its  face  is  void,  and  that 
in  a  suit  on  a  contract  of  a  married  woman  which  is  absolute- 
ly void,  her  confession  of  judgment  in  open  Court  would  be  in- 
valid." As  the  transcript  of  the  justice  does  not  show  any  lia- 
bility on  the  part  of  the  wife,  it  follows  from  these  authorities 
that  the  judgment  against  her  must  be  set  aside. 

It  is  claimed  that  the  failure  to  appeal  from  the  judgment 
within  the  twenty  days  allowed  by  law,  and  her  plea  of  free 
hold  in  stay  of  execution,  was  a  waiver  of  any  defect  in  the  rec- 
ord, and  that  the  judgment  has  become  final  and  conclusive. 
But  it  has  been  very  frequently  decided  that  consent  can  not 
give  jurisdiction.  Her  implied  waiver,  therefoje,  would  not 
bar  her  from  taking  advantage  of  the  want  of  jurisdiction  at 
any  subsequent  stay  of  the  proceedings.  The  record  in  this 
case  shows  the  want  of  jurisdiction  as  to  the  claim  against  the 
wiie. 

All  this  was  decided  in  the  case  of  Ingham  vs.  Sickler, 
and  w'ife,  i  Leg.  Chron.  151,  in  an  opinion  by  Judge  El  well. 
**The  twenty  days  limitation  in  regard  to  the  writ  of  certiorari 
does  not  apply  where  the  record  shows  on  its  face  that  the  jus- 
tice had  no  jurisdiction,  Offerman  vs.  Downey,  2  Wh.  Dig. 
134,  Lacock  vs.  White,  7  Harris,  498.  The  cases  of  Daily  vs. 
Bartholomew,  i  Ash.  T35,  Stedman  vs.  Bradford,  3  Phila.  258, 
do  not  apply  to  the  case  of  a  married  woman ;  she  may  have  no- 
tice [75]  of  a  judgment  against  her  and  her  husband,  void  as 
to  her,  and  not  be  permitted  to  take  legal  remedy.  In  order  to 
protect  her  rights,  she  must  be  allowed  to  attack  a  judgment  on 
the  ground  of  want  of  jurisdiction  at  any  time."  See  also  de- 
cision Stiles  vs.  Jeffries,  8  Phila.  Rep.  308,  where  it  is  decided 
that  the  fact  that  proof  was  made  of  the  liability  of  the  wife 
will  not  be  presumed,  but  must  be  shown  by  the  record. 

The  judgment  in  this  case  must  therefore  be  revised,  and 
the  execution  issued  by  this  Court  upon  the  judgment  entered 
by  transcript  from  the  justice's  docket  must  be  set  aside. 

Judgment  reversed. 
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THE   SAFE  DEPOSIT  BANK  OF    POTTSVILLE  vs. 
ISAAC  MOVER. 

1.  The  endorser  of  a  protested  note  cannot  call  upon  the  holder  to 
sue  the  drawer*  and  if  he  refuse  thereby  release  himself;  it  Is  his 
duty  to  take  it  up  desires  suit  to  be  instituted  against  the  maker. 

2.  The  endorser  of  a  note  which  is  the  last  of  a  series  of  renewals, 
can  set  up  against  the  holder  the  usurious  interest  paid  by  the  maker 
on  the  entire  series  of  notes  to  which  he  was  a  stranger,  the  same 
holder  having  discounted  allthenotes. 

Rule  for  Judgment  for  want  of  a  sufficient  affidavit  of  denfense. 

Bechtel,  J.,  delivered  the  opinion  January  21,  1878. 

Joseph  Derr  made  his  promissory  note  payable  to  the  or- 
der of  Isaac  Moyer,  the  defendant,  who  by  his  endorsement 
transferred  the  same  to  the  Safe  Deposit  Bank  of  Pottsville, 
before  maturity.  The  holder,  the  above  named  plaintiff,  insti- 
tuted this  suit  against  the  endorser  for  the  recovery  of  the 
amount  of  said  note.  On  the  17th  December.  1877,  the  defen- 
dant filed  an  affidavit  of  defense,  alleging  in  substance,  "that 
after  the  maturity  of  the  note  he  notified  the  plaintiff  through 
its  secretary  to  institute  a  suit  against  Joseph  Derr,  the  maker, 
for  the  recovery  of  the  amount  of  said  note,  which  the  plaintiff 
failed  to  do;  that  since  the  time  of  the  giving  of  such  notice 
the  property  of  said  Derr  has  been  covered  with  liens  by  other 
creditors  in  consequence  of  which  the  amount  of  said  note  can- 
not be  recovered  from  him.''  Is  this  sufficient  to  prevent  judg- 
ment for  the  plaintiff?  We  think  not.  The  remedy  of  the  de- 
fendant was  in  his  own  hands.  He  had  the  power  to  take  up 
said  note  upon  notice  of  its  dishonor,  and  instil nte  proceedings 
against  the  maker.  To  do  so  was  but  to  fulfill  his  contract.  He 
has  no  legal  right  to  call  upon  the  plaintiff  to  first  seek  to  re- 
cover the  amount  from  the  maker.  That  the  endorser  of  a 
protested  note  cannot  call  upon  the  holder  to  su^  the  draw- 
er, and  if  he  refuse,  thereby  release  himself  from  liability,  but 
that  it  is  his  duty  to  take  it  up  and  bring  suit  himself,  has  been 
fully  determined  in  Beebe  vs.  West  Branch  Bank,  7  W.  &  S. 
375 ;  Day  vs.  Ridgw^ay  et  al.,  5  Harris  303,  and  Gould  vs.  Bair, 
I  W.  N.  C.  20. 

A  supplemental  affidavit  of  defense  was  filed  on  the  7th 
January,  1878,  [76]  alleging  that  usury  formed  a  part  of  the 
consideration  of  the  note  in  suit,  and  that  it  was  given  in  re- 
newal of  other  notes  upon  which  usurious  rates  had  been  paid 
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to  the  plaintiff.  The  plaintiff  admits  the  correctness  of  the 
credit  claimed  in  the  supplemental  affidavit  as  to  amount.  Is 
this  a  proper  credit  on  the  note  in  suit?  It  is  true  defendant 
does  not  state  that  he  was  the  endorser  upon  the  former  note 
or  notes  upon  which  such  usury  was  paid,  yet,  we  think,  under 
the  ruling  in  Philson  &  Co.  vs.  Horner,  Leg.  Int.,  August  31, 
1877,  page  306,  and  other  authorities  there  cited,  rhe  endorser 
of  a  note  which  is  the  last  of  a  series  of  renewals,  can  set  up 
against  the  holder  the  usurious  interest  paid  by  the  maker  on 
the  entire  series  of  notes  to  which  he  was  a  stranger,  the  same 
holder  having  discounted  all  the  notes. 

The  rule  is  therefore  made  absolute,  with  direction  that 
the  defendant  have  credit  for  the  amount  claimed  in  his  supple- 
mental affidavit. 

George  R.  Kaercher,  for  plaintiff;  J.  W.  Moyer,  for  de- 
fendant. 
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NOVICK  &  CO.  vs.  BUCK. 

To  perform  an  official  duty,  a  Justice  of  the  Peace,  under  the  Act 
of  22  February,  1802,  is  required  to  live  within  the  limits  of  the  dis- 
trict for  which  he  was  commissioned. 
Certiorari. 

Walker.  J.,  April  23,  1877. 

By  the  agreement  of  counsel  filed  in  this  case,  it  appears 
that  the  judgment  was  rendered  against  the  defendant  at  the 
justice's  office,  in  the  South  Ward  of  the  borough  of  Tamaqua, 
and  at  the  time  of  the  rendition  of  the  judgment,  the  justice 
was  a  resident  of  the  East  Ward,  duly  elected  and  commission- 
ed for  the  said  East  Ward. 

The  first  section  of  the  Act  of  22  February,  1802,  (Pur- 
don's  Dig.  846,  PI.  23)  provides  that  "no  Justice  of  the  Peace 
shall  act  as  such,  unless  he  shall  reside  within  the  limits  of  the 
district  for  which  he  was  commissioned.  His  action  in  another 
ward  is  therefore  fatal  to  the  validity  of  his  proceedings.  Un- 
der this  view  it  becomes  unnecessary  to  examine  the  other  ex- 
ceptions. 

Judgment  reversed. 
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[77]         SMITH  &  CO.  V.  HILBERT,  Executrix. 

Where  the  owner  or  contractor  dies  before  the  filing  of  a  mechanics' 
lien,  the  practice  is  to  file  it  against  them  as  though  they  were  alire, 
and  to  issue  the  scire  facias  against  the  executor  or  administrator, 
who,  it  sems,  may  be  substituted  on  the  record  on  the  suggestion  of 
the  owner  s  death. 

Rule  to  show  cause  why  the  writ  of  scire  facias  should  not  be 
quashed,  and  all  proceedings  set  aside. 

Pershing,  P.  J.,  Octoljer  2^,  1876. 

John  Hilbert,  against  whom  the  mechanics'  lien  was  en- 
tered in  this  case,  was  dead  at  the  time  it  was  filed.  This  is  the 
ground  of  the  application  to  quash  the  writ  of  scire  facias  issu- 
ed on  the  lien.  The  claim  was  filed  within  the  time  allowed  by 
the  statute,  and  it  is  not  alleged  to  be  for  more  than  the  materials 
furijished  were  worth.  The  proceeding  is  /;/  rem,  and  a  judg- 
ment will  not  give  a  general  lien  upon  defendant's  real  estate, 
but  only  upon  the  building  and  land  bound  by  the  claim.  Be- 
fore issuing  the  scire  facias,  the  death  of  John  Hilbert  w  as  sug- 
gested, and  Mary  Hilbert,  the  executrix,  substituted  on  the 
docket.  In  reference  to  cases  of  this  kind,  it  is  said  in  2  Trou- 
bat  &  Haly's  practice,  439 :  ** Although  there  is  no  decision  on 
the  point,  yet  the  practice  is,  where  the  owner  or  contractor  dies 
before  the  filing  of  the  lien,  to  file  it  against  them  as  though 
alive,  and  to  issue  the  scire  facias  against  the  executor  or  ad- 
ministrator. It  seems  that  the  administrator  may  be  substi- 
tuted on  the  record  upon  mere  suggestion  of  the  owner's 
death."  And  the  jury  have  nothing  to  do  with  the  question 
whether  such  substitution  was  rightly  made.  Van  Billiard's 
Administrators  vs.  Nace,  i  Grant,  233.  The  proceedings  in  the 
case  before  us  have  been  in  strict  conformity  to  this  practice, 
'^nd  the  rule  taken  by  the  defendant  must  be  dischar^G:ed. 

And  now,  Oct.  23d,  1876.    Rule  discharged. 
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J.  H.  JAMES  vs.  D.  J.  McKIBBEN. 

1.  Informalities  of  election  oi&cers  in  not  numbering  trallotg  in  it- 
self furnish  no  ground  for  disfranchising  an  entire  poll,  where  the 
election  was  honest  and  fair  and  held  at  the  proper  place  and  time. 

2.  The  ballot  boxes  ^ill  not  be  opened  unless  the  number  of  illegal 
votes  polled  will  change  the  result,  where  such  voters  refuse  to  say 
for  whom  they  voted. 

Contested     Election,    Second    Legislative    District    of    Schuylkill 
County. 

Walker,  J.,  November  19,  1877. 

In  this  proceeding  the  act  of  19th  May,  1874,  (P.  L.  p. 
208)  relative  ]78]  to  contested  elections,  rec^uires  the  Court  of 
Common  Pleas,  where  the  person  returned  shall  reside,  to  hear 
and  determine  the  matter. 

From  the  returns  of  the  general  election  held  on  the  7th 
of  November,  it  appeared  that  for  member  of  the  General  As- 
sembly in  the  Second  Legislative  District  of  Schuylkill  county, 
D.  J.  McKibben  received  1,751  votes  and  J.  H.  James  received 
1583  votes.  On  the  7th  of  December,  1876,  a  petition  was  pre- 
sented to  the  Court  signed  by  twenty  citizens  and  qualified  vot- 
ers of  the  Second  Legislative  District  of  Schuylkill  county,  in 
due  form,  contesting  the  right  of  the  said  D.  J.  McKibben  to  a 
seat  in  the  House  of  Representatives  of  Pennsylvania,  on  ac- 
count of  an  undue  election  and  false  returns.  The  petition  sets 
forth  in  substance  that  although  the  returns  show  that  the  said 
D.  J.  McKibben  had  received  a  majority  of  168  votes,  yet  the 
election  was  undue  and  fraudulent  in  several  townships  and 
boroughs  comprising  the  said  Second  Legislative  District,  and 
that  the  said  D.  J.  McKibben  did  not  receive  more  than  1,500 
legal  votes  in  said  district,  while  the  said  J.  H.  James  received 
1583  legal  votes,  being  a  majority  of  83  votes  cast  in  said  dis- 
trict, and  was  duly  elected  to  said  office.  That  in  East  Butler 
township  90  and  upwards  illegal  votes  were  taken  and  counted 
for  the  said  D.  J.  McKibben ;  that  in  South  Butler,  West  Butler 
and  Nortli  Butler,  South  Cass,  North  Cass,  Foster  township 
and  in  the  borough  of  Ashland  161  and  upwards  illegal  votes 
were  received  and  counted  for  the  said  D.  J.  McKibben.  The 
petition  also  avers  and  charges  other  irregularities,  non-com- 
pliance with  and  violation  of  the  Act  of  Assen.My  in  such  case 
made  and  provided,  in  that  the  election  officers  in  Upper  Mah- 
antongo  neglected  to  number  the  ballots. 
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On  the  26th  of  December,  1876,  an  amended  petition  was 
filed,  correcting  some  informal  averments  and  specifying  more 
particularly  the  illegality  of  votes  before  referred  to,  such 
amendment  not  being  of  an  omitted  prerequisite  necessary  to 
confer  jurisdiction,  nor  of  matter  essential  to  the  frame  of  the 
petition,  but  was  a  mere  specification  of  a  fact  comprehended 
within  the  general  terms  of  the  complaint  and  belonging  only 
to  the  proof  and  fell  within  the  sound  discretion  of  the  Court. 
Election  cases;  15  P.  F.  S.,  35.  Motions  were  made  by  the  re- 
spondent's counsel  to  quash  and  strike  out  certain  specifications 
which  were  overruled  by  the  Court.  On  the  28th  of  December, 
1876,  the  respondent  filed  his  answer,  denying  all  the  material 
allegations,  as  set  forth  in  the  petition,  and  avermg  that  500  il- 
legal votes  were  received  and  counted  for  the  contestant  in  the 
said  Second  Legislative  District. 

The  principal  matter  therefore  under  the  pleadings  is  for 
the  Court  to  determine  the  number  of  illegal  votes,  and  for 
whom  they  were  cast.  The  informality  of  the  election  officers 
in  Upper  Mahantongo  in  not  numbering  the  ballots  furnishes 
itself  no  ground  for  disfranchising  an  entire  poll,  where  the 
election  was  honest  and  fair,  and  was  held  at  the  proper  place, 
and  at  the  proper  time.    Melvin's  case ;  18  P.  F.  S.,  333. 

From  the  evidence  of  the  Commissioner  it  is  evident  that 
many  persons  were  allowed  to  vote  at  the  several  election  polls, 
whose  names  did  not  appear  on  the  registry ;  who  made  no 
proof  of  their  residence,  as  required  by  law,  and  paid  no  State 
or  county  tax  one  month  before  the  election  and  within  two 
years,  which  had  been  assessed  at  least  two  months  before  the 
election ;  and  it  appears  further  that  in  some  instances  some  of 
[79]  the  committee  agreed  with  the  collectors  of  State  and 
county  taxes  to  pay  the  taxes  of  certain  voters  in  order  that 
they  might  vote,  but  which  in  reality  were  not  paid  one  month 
before  the  election  as  required  by  law,  although  such  voters 
produced  receipts  bearing  date  a  month  before  the  election. 
All  such  votes  being  clearly  illegal  were  rejected  and  thrown 
out. 

The  evidence  of  the  Commissioner  and  the  testimony  tak- 
en upon  the  rule  to  vacate  certain  naturalization  papers  upon 
the  application  of  Attorney  General  Lear  shows  that  many  per- 
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sons  of  foreign  birth  voted  on   illegal   naturalization   papers. 
These  votes  have  also  been  excluded  in  making  up  the  count. 

A  few  votes,  not  sufficient  to  change  the  result,  have  been 
found  by  the  Court  to  be  illegal  where  the  voters  refused  to  say 
before  the  Commissioners  for  whom  they  voted.  How  they 
voted  cannot  be  ascertained  except  by  opening  the  ballot  boxes, 
and  this  will  not  be  done,  unless  these  illegal  voters  will  change 
the  result  of  the  election.  Daly  vs.  Petroff,  32  Leg.  Int.  21 ; 
McCuIlough  vs.  Lippincott,  34  Leg.  Int.  28;  McCann  vs. 
Shonk.  Leg.  Int.,  19  Mar.,  1875. 

The  motion  to  reopen  the  testimony,  after  it  had  been  clos- 
ed, has  been  overruled  by  the  Court,  the  reasons  for  which  will 
be  filed  of  record. 

It  is  very  apparent  that  frauds  have  been  perpetrated  by 
pei^ons  issuing  false  naturalization  papers,  and  by  collectors  in 
the  several  districts  in  giving  out  tax  receipts  to  persons  who 
did  not  pay  their  taxes,  and  no  doubt  never  expected  to  do  so, 
for  the  purpose  of  evading  the  requirements  of  the  law.  All 
such  acts  are  of- a  serious  nature,  indictable  in  the  Courts,  and 
have  a  tendency  to  defeat  the  will  of  the  people  in  the  selection 
of  their  candidates.  It  will  be  well  hereafter  to  remember  that 
such  offences  are  highly  reprehensible  and  subject  the  offender 
to  punishment.  A  strict  compliance  with  all  the  provisions  of 
the  law  is  the  only  security  the  people  have  for  the  perpetuity  of 
their  free  institutions. 

The  Court  cannot  be  expected  in  a  brief  opinion  to  give 
the  grounds  of  their  adjudication  of  every  illegal  vote  rejected 
from  the  count.  It  is  sufficient  to  announce  the  general  princi- 
ples by  which  we  have  been  guided,  and  to  say,  that  the  testi- 
mony taken  in  this  case  has  been  carefully  weighed,  and  separ- 
ately examined  by  all  the  judges  of  the  Court  and  .afterwards 
compared  in  each  other's  presence  and  we  have  reached  a  unan- 
imous conclusion  as  to  the  person  elected,  differing  only  in  a 
few  votes,  which  do  not  alter  the  result,  and  which  after  throw- 
ing all  doubtful  votes  in  favor  of  the  person  defeated  is  as  fol- 
lows : 
Whole  number  of  votes  returned  for  D.  J.  McKibben.  ...  1,751 

Deduct  illegal  votes  cast  in  North  Butler 11 

South  Butler i 

East  Butler 27 
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North  Cass 34 

South  Cass 66 

Ashland— W.  Ward 3 

Ashland — E.  Ward 2 

—    144 

Total  number  of  legal  votes  for  McKibben 1,607 

[80]  Whole  number  of   votes   returned 

for  J.  H.  James 1*583 

Deduct  illegal  votes  cast  in  North  Butler 9 

East  Butler 4 

North  Cass 2 

South  Cass 9 

Ashland — West  ward 2 

Ashland — Middle  Ward   4 

Ashland — North  ward   3 

—      33   1*550 

Majority  for  D.  J.  McKibben 57 

And  now,  Nov.  19,  1877,  this  cause  having  b6en  heard  up- 
on the  evidence,  and  having  been  argued  by  counsel  and  fully 
considered  by  the  Court,  it  is  hereby  adjudged  and  decreed  that 
at  the  election  held  on  Tuesday,  7th  November,  1876,  in  the 
Second  Legislative  District  of  the  County  of  Schuylkill,  D.  J. 
McKibben  received  for  the  office  of  member  of  the  House  of 
Representatives  of  the  Commonwealth  of  Pennsylvania  a  ma- 
jority of  the  legal  votes  given  to  said  office,  and  was  duly  elect- 
ed to  said  office,  and  is  entitled  to  the  certificate  of  election. 
And  the  Court  do  further  adjudge  and  decree  that  the  com- 
plaint is  without  probable  cause  and  that  the  townships  and 
l)oroughs  composing  the  said  Second  Legislative  District  of 
Schuylkill  county  pay  the  costs  of  these  proceedings  and  the 
said  costs  be  regularly  taxed. 
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KEIM  &  BODY  V.  COUGHLIN. 

In  a  suit  upon  a  book  account,  an  affidavit  of  aeience  which  does  not 
deny  the  indebtedness,  but  only  alleges  that  according  to  the  state- 
ment of  indebtedness  furnished,  the  defendant  is  in  no  way  indebted 
to  the  plaintiff,  held  to  be  evasive  an  insufficient. 

Rule  for  Judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Green,  J.,  November  6th,  1876. 

This  affidavit  seems  to  me  to  be  entirely  evasive  in  its 
character.  The  suit  is  upon  a  book  account,  a  copy  of  which 
has  been  filed.  The  defendant  does  not  swear  that  he  did  not 
receive  the  goods  damaged,  nor  does  he  swear  that  he  ever 
paid  for  them.  All  that  is  sworn  to  is  that  the  plaintiffs  fur- 
nished the  defendant  bills  of  goods  and  that  defendant  holds- 
statements  of  his  indebtedness  to  December,  1875,  and  that  ac- 
cording to  all  statements  rendered  up  to  December,  1875,  ^^" 
fendant  is  in  no  way  in  debt  to  said  plaintiffs.  The  defen-^ 
dant  does  not  swear  that  he  is  not  in  debt,  or  that  he  does  not 
owe  one  dollar  that  is  claimed.  He  simply  swears  that  the 
statements  he  has  do  not  show  that  he  owes  anything.  It  may 
be  true,  just  as  he  swears,  and  yet  he  may  owe  every  cent  of 
the  claim.  Therefore,  the  affidavit  is  evasive  and  insufficient. 
The  affidavit  seems  the  more  evasive  when  it  is  considered  how 
easy  it  would  be  to  set  out  a  defence  to  such  a  claim  as  this,  if 
the  defendant  had  one. 

And  now,  Nov.  6,  1876.  Rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defence  made  absolute. 
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[8i]    BURNS  &  SMUCKER  i.  BECK  &  BRO. 

1.  Defendants  having  given  their  pudgment  note,  with  the  express 
condition  in  writing  that  it  was  not  to  be  entered  up  unless  any  paper 
of  Atkins  Bros,  given  in  payment  of  the  judgment  should  not  be  paid 
at  maturity,  and  the  plaintiffs  having  entered  up  the  Judgment  the 
Court  ordered  the  judgment  to  be  stricken  off,  it  appearing  that 
the  condition  had  not  been  broken 

2.  Plaintiffs  having  set  up  an  additional  agreement  that  settlement 
of  the  account  was  to  be  made  within  a  certain  time,  either  in  notes 
of  Atkins  Bros,  or  in  cash,  the  conditions  of  the  written  agreement 
are  not  violated  either  by  failure  to  pay  cash,  or  to  give  the  paper 
of  Atkins  Bros. 

3.  How  far  parol  agreements  may  oe  given  in  evidence  to  vary 
or  contradict  written  instruments  discussed. 

Rule  to  strike  off  Judgment. 

Green,  J.,  February  26th,  1877. 

On  the  27th  of  Oct.,  1876,  judgment  was  entered  against 
the  defendant  by  the  plaintiffs  for  $3,192.85,  in  a  judgment 
note  or  bond  dated  the  5th  of  October.  The  defendants  ask  to 
have  the  judgment  stricken  from  the  record  because  it  was  en- 
tered in  violation  of  the  agreement  of  the  parties.  At  the  time 
it  was  given,  the  plaintiffs  signed  a  paper,  that  the  judgment 
was  received  **with  the  distinct  understanding  that  it  is  not  to 
be  entered  unless  any  paper  of  Atkins  Bros,  that  we  may  ac- 
cept in  payment  of  their  indebtedness  to  us  now  or  hereafter, 
may  not  be  paid  at  maturity,  in  other  w^ords,  we  accept  this  as 
collateral  security  and  not  to  be  used  unless  by  default  as 
alx)ve  stated.''  The  defendants  allege  that  the  entry  of  the 
judgment  was  wholly  unauthorized,  and  that  it  has  done  them 
serious  injury.  The  evidence  taken  shows  the  j)laintiff  had  a 
note  of  upwards  of  $1,200  of  Atkins  Bros,  at  the  time  the  judg- 
ment was  given  payable  on  this  account,  and  that  a  second  note 
for  $1,500,  of  Atkins  Bros.,  dated  25  Oct.,  1876.  at  four 
months  was  sent  by  the  defendants  to  the  plaintiffs  about  the 
time  of  its  date.  The  first  note  was  paid  at  maturity  and  the 
second  is  not  yet  due.  It  is  evident,  therefore  that  there  has 
l)een  no  default  and  that  according  to  the  terms  of  tlie  written 
agreement,  the  plaintiffs  had  no  right  to  enter  the  judgment. 
But  plaintiffs  allege  that  there  were  other  agreements  and  un- 
derstandings between  the  parties,  not  contained  in  the  writing, 
with  which  defendants  have  not  complied  and  which  justified 
them  in  entering  the  judgment.  The  affidavit  of  Mr.  Smucker. 
which  it  was  agreed  should  be  read  as  a  deposition,  sets  forth 
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that  it  was  the  agreement  that  the  account  should  be  settled  on 
the  24th  of  October  by  the  paper  of  Atkins  Bros,  and  the  bal- 
ance in  cash,  that  they  waited  until  the  evening  of  the  26th  of 
October,  when,  hearing  nothing  from  the  defend<»nts  the  judg- 
ment note  was  sent  to  their  attorney  at  Pottsville,  to  l>e  entered. 
They  claim  that  having  failed  to  settle  the  whole  of  the  ac- 
count by  the  time  agreed  upon,  the  agreement  has  been  broken, 
and  that  this  gave  them  a  right  to  enter  the  judgment.  •  Plain- 
tiffs do  not  allege  that  there  was  any  written  (  r  distinct  verbal 
agreement  that  the  judgment  was  to  be  entered  as  a  failure  to 
make  a  full  settlement  either  in  notes  or  cash  by  the  time  agreed 
upon,  but  claim  that  such  an  understanding  must  have  been  in 
the  minds  of  the  parties,  judging  from  all  the  facts  and  circum- 
stances of  the  case.  But  to  my  mind  such  an  inference  does 
[82]  not  necessarily  follow.  The  defendants  might  be  entirely 
willing  to  have  the  judgment  entered  if  the  note??  should  not  be 
paid  at  maturity,  and  yet  be  c(uite  unwilling  to  have  it  entered 
in  case  they  were  not  able  to  furnish  the  notes  c^r  the  cash,  to 
make  a  full  settlement  at  the  time  agreed  uix^n.  They  might 
feel  so  certain  of  the  payment  of  the  notes  that  they  would  have 
no  hesitation  in  making  such  an  agreement,  whilst  they  might 
he  very  far  from  certain  either  of  receiving  the  notes  to  pay  to 
the  plaintiffs,  or  of  making  full  settlement  either  in  notes  or 
cash  on  the  day  fixed.  This  is  conclusive  of  the  case,  taking 
the  facts  to  be  as  stated  by  the  plaintiffs  themselves.  The  evi- 
dence shows  that  the  only  agreement  or  understanding  as  to 
the  entering  of  the  judgment  is  that  contained  in  the  writing 
already  referred  to.  Therefore  there  was  neither  fraud,  accident 
nor  mistake  in  drawing  up  and  executing  the  paper.  Equity 
would  not  reform  such  an  instrument  as  this,  for  there  is  noth- 
ing about  it  to  reform. 

The  defendants  deny  that  the  agreement  was  as  claimed 
by  the  plantiffs,  that  there  should  be  a  settlement  in  full  by  the 
24th  of  Octol>er,  or  that  there  was  any  promise  to  pay  any 
cash,  but  claim  that  they  have  fully  complied  with  their  agree- 
ments, that  after  their  settlement  with  Atkins  Bros,  they  sent 
to  the  plaintiffs  a  note  for  $1,500,  dated  the  25th  of  October,  in 
accordance  with  the  understanding,  and  w  hich  left  but  about 
$500  due  on  the  account,  that  this  note  was  sent  as  soon  as  it 
was  received,  and  that  there  was  no  understanding   that   the 
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^vhole  of  the  account  was  to  be  settled  at  that  time,  and  that  the 
only  agreement  concerning  the  judgment  was  that  contained  in 
the  written  paper.    This  is  shown  not  only  by  the  evidence  of 
Jas.  H.  Beck,  one  of  the  defendants,  but  is  corroborated  by  the 
evidence  of  William  J.  Seltzer  and  Isaac  P.  Beck,  clerks  in  the 
store,  and  is  in  accord  with  the  writings  itself.     If  these  are 
the  facts  of  the  case  it  is  clear  that  the  judgment  was  improp- 
erly entered,  and  must  l>e  stricken  off.     .\  (|uestion  of  law  was 
raised  that  the  agreement  of  the  i)arties  being  in  writing,  no 
parol  evidence  could  be  received  to  vary,  contradict,  or  alter  its 
terms,  in  the  absence  of  fraud,  accident  or  mistake,  and  we 
have  been  referred  to  Anspach  vs.  Bast,  2  l\  F.,  356.     Har- 
bold  vs.  Kuster,  8  Wright,  392.  and  Kennedy  vs.  Plank  Road 
Co..  I  Casey.  226.  as  authorities  on  this  point  and  for  the  qual- 
ifications and  e.xceptions  to  this  principle  to  the  late  case  of 
Lippincott  vs.  Witman,  3  Weekly  Notes,  94.     But  under  the 
view  we  have  taken  of  the  facts  of  the  case  which  are  not  in 
dispute,  it  is  not  necessary  to  decide  how  far   parol    evidence 
might  have  l>een  given  to  add  to  or  amend  the  written  <igree- 
ment  of  the  parties. 

And  now,  February  26.  1877,  it  is  ordered  that  the  judg- 
ment enteredd  in  this  case  l^e  stricken  off  at  the  costs  of  the 
plaintiffs. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


FRIEDMAN,  to  use.  .^c.  v.  LIXDFXMLTH. 

If  a  party  who  can  read  sign*  his  name  to  an  Instrument  without 
reading  it,  or  if  unable  to  read,  does  not  first  demand  to  have  the 
paper  read  and  explained  to  him,  he  is  guilty  of  negligence,  and  has 
no  remedy  at  equity  or  law. 
Rule  to  open  Judgment,  A.c. 

Pershing,  P.  J.,  September  26tli,  1876. 

In  Greenfield's  estate,  4  Harris,  489,  C.  J.  Gibson  held  that 
if  a  [83]  party  who  could  read  signed  his  name  to  an  instru- 
ment without  doing  so,  or  if  unable  to  read,  he  did  not  first  de- 
mand to  have  the  paper  read  or  explained  to  him,  was  guilty  of 
supine  negligence,  which  was  not  a  subject  of  protection  at 
equity  or  law.  The  same  rule  is  laid  down  by  the  Supreme 
Court  in  the  very  recent  case  of  R.  R.  Co.  vs.  Shay,  Leg.  Int., 
September  15th,  1876.    In  the  case  before  us  the  defendant  can 
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both  read  and  write,  and  the  evidence  does  not  show  that  he  is 
the  victim  of  a  fraud.    The  rule  must  therefore  be  discharged. 
And  now  September  25th,  1876.    Rule  discharged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


DOLAX  vs.  WARD. 

1.  Under  the  Stay  Law  of  March  23,  1877,  It  is  the  duty  of  the 
Sheriff  when  two-thirds  or  more  of  the  appraised  valuation  is  not 
offered  for  the  premises  about  to  be  sold,  to  make  return  to  his  writ 
stating  the  fact,  in  order  that  the  defendant  may  comply  with  the 
fifth  section  of  said  Act,  and  thereby  obtain  the  stay  contemplated 
by  the  Act 

2  .A  Sheriff's  deed,  ackonwledged  in  open  Court,  but  not  de- 
livered,, passes  no  title  to  the  premises  described  therein,  and  the 
Court,  in  a  proper  case,  has  the  power  to  stay  delivery  and  set  aside 
the  sale 

Rule  to  show  cause  why  the  delivery  of  the  SherifTt  deed  for' 

Bechtel,  J.,  May  6,  1878. 

The  premises  of  Martin  Ward  were  ofifered  for  sale  by  the 
Sheriff  on  the  above  stated  writ  on  the  2nd  of  March,  1878, 
and  knocked  down  for  the  sum  of  fifty  dollars.  The  appraised 
value  of  the  property,  as  ascertained  in  pursuance  of  the  first 
section  of  Act  of  Assembly  approved  the  23rd  of  March,  1877, 
(Pam.  L.,  page  20,)  known  as  *'An  Act  to  regulate  stay  of  ex- 
ecutions in  certain  cases,"  is  $300.  The  Sheriff,  without  mak- 
ing any  return  to  his  writ  to  show  the  fact  that  the  premises 
could  not  be  sold  for  two-thirds  or  more  of  their  appraised 
value,  acknowledged  his  deed  to  B.  B.  McCool,  Esq.,  in  open 
Court  on  March  i8th,  1878,  and  on  March  25th  the  alx)ve  rule 
was  taken  to  prevent  its  delivery. 

The  first  section  of  this  Act,  after  prescribing  the  manner 
in  which  the  appraised  valuation  shall  be  ascertained,  and  the 
effect  thereof  proceeds  as  follows :  "And  in  case  any  writ  of 
venditioni  exponas,  or  other  writ,  shall  issue  for  the  sale  of 
such  lands,  tenements  or  hereditaments,  and  the  same  cannot 
be  sold  at  ])ul)lic  vendue  or  outcry  for  two-thirds  or  more  of 
such  valuation  or  appraisement,  then  and  in  such  case,  the 
Sheriff  or  Coroner  shall  not  make  sale  of  the  premises,  but 
shall  make  return  of  the  same  accordingly  to  the  Court  from 
which  the  execution  issued,  and  that  thereupon  all  further  pro- 
ceedings for  the  sale  of  such  lands,  tenements  or  hereditaments 
shall  be  stayed  for  one  year  from  and  after  the  return  day  of 
the  venditioni  exponas,  or  other  writ  for  the  sale  of  the  prem- 


Digitized  by 


Google 


DOLAX    VS.    VVARI).  117 

ises/'     The  fifth  section  of  the  Act  provides,  that  before  any 
person  shall  be  entitled  to  stay  of  execution  on  real  estate  levied 
upon,  he  shall  pay  the  interest  due  on  the  debt  and  the  interest 
due  upon  prior  liens  [84]  thereon  and  discharge  all  ground 
rent  and  municipal  charges  due  on  the  property  subject  to  the 
judgment,  and  shall  pay  semi-annually  during  the  continuance 
of  the  stay  of  the  execution  all  the  accruing  interest   on   the 
judgment,  mortgages,  lien  or  charges  on  said  real  estate,  and 
the  accruing  ground  rents.    That  the  debtor  must  comply  with 
this  section,  in  order  to  entitle  him  to  the  benefit  of  the  Act, 
none  will  dispute.    The  only  question  is  when  shall  he  make  the 
payments  referred  to  in  the  fifth  section?    Surely,  in  view  of 
the  language  of  the  first  section  of  this  Act,  he  cannot  be  called 
upon  to  be  present  at  the  Sheriff's  sale,  and  aftei  learning  from 
the  bidding,  that  the  requisite  two-thirds  will  not  be  offered, 
then  be  required  there  to  comply  with  the  condition  precedent, 
prescribed  in  the  fifth  section,  in  order  to  obtain  the  stay.  Were 
this  so,  the  return  contemplated  by  the  first  section  would  be 
unnecessary.    We  think  he  may  re([uire  at  the  hands  of  the  of- 
ficer the  return  to  the  writ  which  the  first  section  directs,  and 
we  deem  it  unnecessary  to  offer  any  authority  or  argument  in 
support  of  this  interpretation  other  than  the  language  of  the 
section  itself  that  **then  and  in  such  case  the  Sheriff  or  Coroner 
shall  not  make  sale  of  the  premises,  but  shall  make  return  of 
the  same  accordingly  to  the  Court  from  which  the  writ  issued, 
and  that  thereui)on  all  further  proceedings  for  the  sale  of  such 
lands  shall  be  stayed,  &c."    The  language  of  the  fifth  section  is 
**he  shall  pay  the  interest  due  upon  the  debt  and  the  interest 
upon  prior  liens."     What  debt?     Evidently  the  debt  which  is 
being  enforced  by  execution,  and  hence  this  section  contem- 
plates execution  process  before  payment  of  the  interest.    This 
interpretation  is  recognized  in  the  decision  in  Becker  vs.  Price 
and  wife,  decided  April  29th.  1878,  by  his  Honor,  Judge  Persh- 
ing.   But  a  single  (juestion  remains.    What  is  the  effect  of  the  • 
acknowledging  of  the  Sheriff's  deed  ?    It  will  be  noticed  from 
the  character  of  the  rule  in  this  case,  that  the  deed  has  not  been 
delivered  to  the  purchaser :  and  hence  it  is  the  effect  of  a  deed 
acknowledged  in  open  Court,  but  not  delivered  that  we  are  to 
inquire  of.    In  Duncan  vs.  Robeson,  2   Yates  454,  the   Court 
say  "the  deed  does  not  take  effect  from  its  acknowledgment, 
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but  from  its  sealing  and  delivery."  To  the  same  effect  is  the 
ruling  in  Braddee  vs.  Brownfield,  2  W.  &  S.,  271,  and  in  Gib- 
son vs.  Winslow.  2  Wr.  49.  In  Robins  vs.  Bellas,  4  Watts  255, 
the  Sheriff  acknowledged  his  deed  in  open  Court,  and  it  was 
then  deposited  as  an  escrow  with  the  Prothonotary,  and  subse- 
cjuently  by  him  delivered  to  the  purchaser  inj^ursuance  of  an 
order  of  Court.  It  was  held  that  the  Court  had  no  power  to 
order  the  delivery  of  this  deed  without  the  consent  of  the  Sher- 
iff, and  that  it  passed  no  title  because  there  was  no  delivery. 
Justice  Kennedy,  in  this  case,  says  '*it  is  just  as  necessary  that 
the  deed  should  be  delivered  by  the  Sheriff,  or  by  his  assent,  as 
it  is  that  it  should  be  sealed  by  him,  and  without. both  are  done 
it  can  have  no  |x)ssible  effect  whatever.  ****** 
*****  A  delivery  under  this  order  of  the  Court 
could  not  supply  the  want  of  a  delivery  by  the  Sheriff,  which 
was  essentially  necessary  to  i>erfect  the  execution,  because  the 
Court  had  no  power  whatever  either  to  sign,  seal  or  d direr  it 
in  the  name  of  the  Sheriff.  These  things  all  belonged  to  the 
Sheriff  himself  to  do,  and  to  no  other." 

And  now,  May  6th.  1878,  the  above  rule  is  hereby  made 
absolute,  and  the  Sheriff  is  directed  not  to  deliver  the  deed  in 
question. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[85]        FORXFA^  &  BRO.  i.  MORRISON  &  SOX. 

1.  The  Court  will  not  set  aside  an  award  of  arbitrators  on  the 
ground  of  misbehavior,  when,  acting  in  good  faith,  they  compelled 
the  case  to  proceed  in  the  absence  of  the  counsel  of  one  of  the  parties 
litigant. 

2.  A  plain  mistake  on  the  part  of  the  arbitrators,  either  In  law  or 
fact,  can  only  be  remedied  by  appeal. 

Rule  to  Show  Cause  Why  an  Award  Should  Not  be  Set  Aside. 

Walker.  J.,  Sept.  4th.  1876. 

The  record  in  the  above  case  shows  that  on  the  12  Janu- 
ary, 1876,  Mr.  Chambers  on  part  of  plaintiff,  and  Mr.  Morti- 
mer, for  the  defendants,  chose  arbitrators  to  meet  22  January, 
1876,  and  on  the  22(1  the  counsel  for  both  parties  agreed  to  con- 
tinue the  cause  until  8  March.  1876.  On  that  day  the  arbitra- 
tors met,  and  in  the  absence  of  Mr.  F.  G.  Farquhar,  attorney 
for  E.  Morrison,  made  an  award  in  favor  of  plaintiff  for 
$283.75.  On  13  March  last,  Mr.  Farquhar  obtained  the  above 
rule  to  set  aside  the  award,  on  the  ground  of  misbehiavior  on 


Digitized  by 


Google 


FORNEY  &  BRO.  V.  MORRISON  &  SON.  119 

the  part  of  the  arbitrators  in  refusing  to  continue  the  hearing 
on  account  of  the  necessary  absence  of  Mr.  Farquhar,  at  the 
Supreme  Court.  Mr.  Farquhar  alleges  that  he  is  the  sole  coun- 
sel for  Edward  Morrison.  There  is  very  material  conflict  in 
the  testimony  as  to  whether  Mr.  Mortimer  did  not  represent 
Edw^ard  Morrison,  one  of  the  defendants.  Mr.  Chambers  tes- 
tifies that  he  did,  and  the  record  shows  that  he  chose  arbitrators 
for  both  defendants.  He  is  just  as  positive  the  other  way 
However,  Mr.  .Chambers  and  Mr.  Mortimer  lx)th  appeared  be- 
fore the  arbitrators  on  8th  March,  and  Mr.  Mortimer  applied 
for  a  continuance  on  the  ground  of  Mr.  Farquhar's  absence,  and 
he  then  stated  that  he  did  not  appear  for  Edward  Morrison.  The 
arbitrators  after  hearing  the  application,  decided  that  the  case 
should  proceed,  and  this  is  the  reason  for  asking  that  the  award 
be  set  aside.  Assuming  for  the  purposes  of  this  rule  that  Mr. 
Farquhar  was  the  only  counsel  for  E.  Morrison,  did  the  action 
of  the  arbitrators  in  refusing  the  continuance  amount  to  misbe- 
havior on  their  part?  The  26th  Sec.  of  the  Act  of  16  June, 
1836,  (P.  Dig.  85,  PI.  53,)  relative  to  arbitrations,  provides 
that  it  shall  be  lawful  for  the  Court  to  set  aside  an  award  of  ar- 
bitrators on  due  proof:  ist.  That  the  arbitrators  misbehaved 
themselves  in  the  course  of  the  hearings  before  them ;  2nd. 
That  the  award  was  procured  by  corruption  or  other  undue 
means.  It  is  not  alleged,  nor  is  there  any  proof  here  that  there 
was  any  corruption  or  other  undue  means  used  w'ith  the  arbi- 
trators. The  sole  question  is  whether  the  arbitrators  misbehav- 
ed themselves  during  the  hearing. 

In  McPherson  vs.  McPherson,  2  Leg.  Ch.  342,  cited  and 
relied  upon  by  defendant,  the  award  of  arbitrators  was  set 
aside  where  the  defendant  had  not  l>een  summoned  and  was  not 
in  Court,  though  an  attorney  without  his  consent  appeared  for 
him  before  the  arbitrators.  The  defendants  here  are  in  court 
regularly  summoned,  and  the  jurisdiction  of  the  arbitrators, 
had  attached.  In  Walls  vs.  Wilson,  4  C,  514.  the  Supreme 
Court  held,  that  under  the  compulsory  arbitration  act,  the  rem- 
edy of  setting  aside  the  award  is  confined  to  cases  of  misbe- 
havior in  the  arbitrators,  and  in  cases  [86]  where  the  award  is 
procured  by  corruption  or  other  undue  means,  and  they  say  that 
a  plain  mistake  either  in  law  or  in  fact,  can  only  be  remedied  by 
appeal.     And  this  is  the  doctrine  of  Wynn  vs.  Bellas,  10  C.» 
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i6o,  and  of  Bemus  vs.  Qark,  5  C,  251,  where  it  is  held  that 
the  judgment  of  the  Common  Pleas  is  not  reviewable.  See  2 
Jones,  184.  The  day  for  the  arbitration  was  fixed  by  the  coun- 
sel of  both  sides.  This  is  not  disputed.  The  continuance  of  the 
hearing  on  account  of  the  absence  of  the  defendant's  counsel 
upon  business  was  a  question  properly  for  the  arbitrators  to  de- 
cide. It  was  a  matter  wholly  within  their  province,  and  purely 
discretionary  with  them ;  they  were  the  judges  of  the  reasons 
assigned.  Their  determination  in  no  way  amojinted  either  to 
corruption  or  misbehavior ;  and  therefore  their  action  is  beyond 
the  control  of  the  Court  under  all  the  authorities.  If  it  had  been 
a  plain  mistake,  appeal  would  be  the  only  remedy.  We  are  very 
clear  that  there  was  no  misbehavior  on  the  part  of  the  arbitra- 
tors.   The  rule  is  therefore  discharged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


COMMONW  EALTH  OF  PENNSYLVANIA  ex  rcl  DAN- 
IEL PARREL  ct  aL  v.  DAVID  HATTER. 

Under  the  provisions  of  the  Act  of  15th  of  February,  1859,  one  who 
is  filling  the  office  of  township  auditor  is  ineligible  to  an  election  as 
school  director;  he  cannot  qualify  himself  by  resigning  the  first 
•office  after  he  has  been  elected  and  accepted  the  second  one. 

2.    Who  is  a  competent  relator. 
Quo  Warranto. 

Pershing.  P.  J.,  December  27th,  1875. 

The  quo  warranto  in  this  case  requires  David  Hatter,  the 
resix)nclent,  to  show  by  what  authority  he  claims  to  act  as  a 
member  of  the  board  of  school  directors  for  the  township  of 
Frailey.  The  respondent  in  his  answer  admits  the  material  al- 
legations contained  in  the  petition  of  the  relators.  It  appears 
that  the  respondent  w  as  elected  on  the  tw^enty-first  of  February, 
A.  D.  1873,  an  auditor  for  the  township  of  Frailey,  for  the 
term  of  three  years ;  that  on  the  first  day  of  March.  A.  D.  1875, 
lie  was  elected  by  the  school  directors  of  that  township  a  mem- 
ber of  the  school  board,  to  fill  a  vacancy  existing  in  that  body ; 
and  that  on  the  filing  of  the  petition  of  the  relators,  viz:  21st 
September,  1875,  the  respondent  was  in  the  possession  of,  and 
claimed  the  right  to  discharge  the  duties  pertaining  to  both  of 
these  offices. 

By  an  Act  of  Assembly,  approved  February  17th,  1859, 
entitled  "An  Act  to  secure  the  stricter  accountabilitv  of  certain 
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-officers  in  Schuylkill  county/'  it  is  provided  "that  no  one  per- 
son shall  be  eligible  to  hold  more  than  one  township,  borough 
•or  school  district  office  at  one  time,  except  the  offices  of  town- 
ship treasurer  and  collector."  The  case  of  the  respondent  is 
brought  directly  within  the  provisions  of  this  enactment. 

Our  attention  has  been  called  to  a  paper  addressed  to  the 
auditors  of  Frailey  township,  by  the  respondent,  in  which,  on 
the  sixth  of  September,  1875,  he  resigns  the  office  of  auditor 
for  that  township.  This  was  more  than  six  months  after  his 
election  as  a  member  of  the  school  board  and  does  not  relieve 
him  of  the  disqualification  that  existed  at  the  time  he  assumed 
the  duties  of  school  director.  This  is  settled  in  Cpmmonwealth 
vs.  Pyle,  6  Harris  519,  where  it  is  said.  '*when  one  would  be 
ineligible  [87]  to  office  on  account  of  disqualificalion,  he  must 
get  rid  of  the  disqualification  before  he  is  appointed  or  elected.'' 

The  only  other  question  raised  by  the  answer,  is  as  to  the 
right  of  the  relators  to  institute  this  proceeding.  An  applica- 
tion for  an  information  in  the  nature  of  quo  warranto  will  be 
granted  only  at  the  instance  of  a  competent  relator,  /.  e.,  one 
having  a  sufficient  interest  to  warrant  his  interference.  Cole  on 
Criminal  Informations  172.  Our  statute  of  the  14th  of  June, 
1836,  relating  to  writs  of  quo  warranto  and  mandamus,  sub- 
stantially incorporates  the  provisions  of  the  statute  of  9  Anne, 
chapter  20,  and  has  received  the  same  construction.  The  words 
**any  person  or  persons  desiring  to  prosecute  the  same"  are 
held  to  mean  any  person  who  has  an  interest  to  be  effected. 
Commonwealth  vs.  Cluley,  6  P.  F.  Smith  270.  It  is  not  disput- 
ed that  the  relators  are  residents  of  Frailey  township,  and 
therefore  have  an  interest  as  taxpayers  in  the  management  of 
its  schools.  An  inhabitant  of  a  borough,  who  is  subject  and 
liable  to  be  effected  by  the  borough  rates,  is  clearly  a  competent 
relator  without  being  a  burgess.  Rex.  vs.  Parry  6  Ad.  &  El. 
t?io;  Rex  vs.  Quayle  11  Ad.  &  El.  508;  2  Nev.  &  Per.  414. 

The  object  of  this  prcKeeding  is  the  enforcement  of  a 
statute  applicable  to  the  whole  county.  It  is  not  like  an  action  in 
which  the  plaintiff  seeks  to  recover,  and  must  therefore  rely  on 
his  own  right ;  but  is  for  the  purpose  of  excluding  the  defen- 
dant from  the  possession  of  an  office  or  franchise  from  which 
the  public  have  a  right  to  demand  his  being  ousted^^  unless  he 
shows  a  complete  legal  title  in  hirnself.  Wilcox  on  Corpora- 
tions, 266.    We  think  that  the  relators  in  this  case  have  an  in- 
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terest  sufficient  to  authorize  them  to  institute  these  proceedings. 
And  now,  December  2^,  1875,  it  is  adjudged  by  the  Court, 
that  the  said  David  Hatter  be  ousted  from  the  office  of  school 
director  for  the  township  of  Frailey,  and  that  he  do  not  in  any 
manner  intermeddle  or  concern  himself  in  or  about  the  holding 
of  or  exercising  the  duties  of  said  office,  in  virtue  of  his  suppos- 
ed election  to  the  same,  but  that  the  said  David  Hatter  be  ex- 
cluded from  holding  or  exercising  said  office,  and  that  the  Com- 
monwealth recover  her  costs.  And  it  is  ordered  that  a  certified 
copy  of  this  l)e  served  by  the  sheriff  of  Schuylkill  county^ on 
said  David  Hatter  forthwith,  of  which  the  sheriff  shall  make 
due  return. 


COURT  OF  COMMON    PLEAS  OF  .PHILADELPHIA  COUNTY. 


DICKERSOX  V.  LABE. 

Where  plaintiflf's  counsel  put  a  case  on  the  trial  list  before  issue- 
joined,  plaintiff  cannot  subsequently,  after  issue  joined  and  judgment 
o'btained,  recover  witness  fees  for  attendance  of  witnesses  while  the 
case  was  wrongfully  on  the  trial  list — Practice. 

Appeal  from  the  Prothonotary's  taxation  of  costs... 

Riddle,  J. 

The  case  was  an  appeal  from  the  judgment  of  a  magis- 
trate, taken  in  1874.  It  was  put  on  the  trial  list  by  order  of  the 
plaintiff's  counsel,  and,  not  being  reached,  was  carried  forward 
from  term  to  term,  his  witnesses  being  in  attendance.  When 
the  case  was  finally  called  for  trial,  it  was  discovered  to  be  not 
at  issue,  for  want  of  a  replication,  and  on  this  ground  was  con- 
tinued. 

[88]  The  plaintiff  having  filed  a  replication,  judgment  was 
confessed  by  defendant,  and  notice  given  to  plaintiff's  attorney 
to  have  costs  taxed,  which  was  accordingly  done,  the  prothono- 
tary  allowing  a  large  bill  for  witness  fees. 

T.  J.  Diehl,  for  appellant — The  plaintiff  is  not  entitled  to 
recover  witness  fees  for  their  attendance  I)efore  the  case  was  at 
issue:  Hartley  v.  Lee.  6  Weekly  Notes.  560. 

L.  Hirst,  contra — By  not  moving  to  strike  the  case  from 
the  list,  when  it  was  not  at  issue,  defendant  waived  his  right  to 
object  to  costs  for  witness  fees. 

The  Court — The  case  not  being  at  issue,  the  plaintiff  had 
no  right  to  put  it  on  the  list,  and  therefore  cannot  recover  costs 
for  the  attendance  of  his  witnesses.    The  appeal  is  sustained. 
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CaURT  OF  COMMON    PLEAS  OF  SCHUYLKILL  COUNTY. 


THE  BOROUS  OF  ST.  CLAIR  v.  (ilLL. 

A  suit  for  the  recovery  of  a  fine  for  a  violation  of  a  borough  ordi- 
nance before  a  Justice  of  the  Peace  is  not  a  summary  proceeding, 
but  is  in  the  nature  of  a  civil  action  for  the  recovery  of  a  debt,  and 
therefore  the  record  must  contain  all  the  requirements  necessary 
to  support  such  suit. 
Certiorari. 

W'alkkr,  J..  May  ist,  1870. 

This  is  a  proceeding  before  the  Justice  for  the  recovery  of 
a  fine  for  the  violation  of  a  borough  orthnance,  and  it  is 
brought  before  us  on  Certiorari,  It  is  in  the  nature  of  a  civil 
suit,  and  an  action  of  debt  for  the  i)enalty  is  the  proper  remedy. 
The  exceptions  set  forth  certain  errors  ai)pearing  of  record. 
Judge  Allison  in  the  City  vs:  Duncan.  4  Phila.  Report,  145, 
says  that  every  record  of  a  conviction  or  judgment  against  a 
defendant  for  the  violation  of  an  ordinance  must  show:  ist. 
That  the  magistrate  had  jurisdiction  of  the  subject  matter. 
2nd.  The  section  of  the  ordinance  violated.  3d.  That  the  pen- 
alty imposed  conforms  to  the  fine.  4th.  That  evidence  was  ad- 
duced in  sui)port  of  the  charge,  or  that  the  defendant  confessed 
it.  5th.  That  witnesses  were  sworn  or  affirmed.  6th.  That 
the  offence  was  committed  within  the  city  or  borough  enacting 
the  ordinance.  7th.  And  that  judgment  was  duly  entered 
against  the  defendant.  If  the  record  omits  to  show  any  of 
these  findings  the  judgment  will  be  reversed. 

The  record  in  this  case  is  deficient  in  several  of  these  re- 
quirements. 

Therefore  judgment  reversed. 
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COURT  OF  COMMON    PLEAS  OF  SCHUYLKILL  COUNTY. 


[89]      BOYER  V.  THE  STAR  IRON  COMPANY. 

A  corporation  chartered  by  this  State,  located  its  principal  office 
outside  of  the  State.  As  none  of  its  officers  resided  in  this  State 
pfocess  could  not  be  served  on  them. 

Held,  that  under  the  Act  of  11  April,  1872,  which  provides  for  ser- 
vice of  process  in  such  cases  by  publication  for  six  weeks  previous 
to  the  return-day,  that  publication  for  a  less  period  than  six  full 
weeks  was  not  such  a  service  as  satisfied  the  requirements  of  the 
statute.     Alias  summons  in  assumpsit. 

Rule  to  set  aside  Judgment  for  want  of  service  of  process. 

Pershing,  P.  J.,  August  28,  1876. 

It  is  alleged  that  the  defendant  corporation  holds  its  char- 
ter under  the  laws  of  this  State ;  that  its  principal  office  is  lo- 
cated outside  of  the  State,  and  that  none  of  its  officers,  upon 
whom  process  can  be  served  under  the  existing  laws,  are  resi- 
dents of  Pennsylvania.  The  works  of  said  company  are  locat- 
ed in  this  county.  Where  this  state  of  facts  exists  in  refer- 
ence to  any  company,  the  Act  of  nth  April,  1862,  section  i, 
(Pur.  Dig.  287,  PI.  33)  provides  that  **legal  process  may  be 
served  on  such  company  by  publication  of  the  process  in  such 
newspaper  as  the  Court  may  direct,  for  six  weeks  previous  to 
the  return  day,''  &c. 

In  this  case  the  alias  summons  was  issued  on  the  28th  day 
of  April,  1876;  the  first  publication  was  made  on  the  following 
day,  viz :  April  29th,  in  the  Republican,  a  newspaper  publish- 
ed in  Minersville,  and  the  return  day  was  Monday,  June  5, 
1879.  There  was  no  appearance  for,  nor  affidavit  of  defence 
filed  on  behalf  of  the  defendant.  Judgment  for  $2,126.33  was 
taken  on  July  3d,  for  want  of  an  affidavit  of  defence. 

On  August  7th,  on  affidavit  being  filed,  a  rule  was  grant- 
ed to  show  cause  why  the  judgment  should  not  be  opened. 
This  was  changed  on  the  argument  to  a  rule  to  show  cause  why 
the  judgment  should  not  be  set  aside,  on  the  ground  that  there 
was  no  legal  service  on  the  defendant. 

Between  the  date  of  the  first  publication  of  the  process  and 
the  return  day  but  little  more  than  five  weeks  intervened.  Was 
this  a  compliance  with  the  law,  within  the  meaning  of  the  stat- 
ute ?  It  was  contended  that  by  analogy  to  the  law^  governing 
Sheriff's  sales,  a  good  service  was  had  on  the  defendant  in  this 
action.  The  Sheriff  before  he  can  sell  real  estate  is  required  to 
give  notice,  by  newspaper  publication  "once  a    week,    during 
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three  successive  weeks  previous  to  such  sale."  (Pur.  Dig.  650 
— PI.  78.)  It  has  been  decided  that  there  need  not  be  three 
weeks  between  the  first  advertisemnt  and  the  day  of  sale ;  it  is 
sufficient  that  the  sale  is  advertised  once  in  every  week,  of  three 
weeks  preceding  the  day  of  sale.  Williams  vs.  M(X)re,  i  T.  & 
H..  Pr.  996,  District  Court  of  Philadelphia.  This,  we  sup- 
pose, w^ould  be  a  literal  compliance  with  the  language  of  the 
Act,  but  in  the  absence  of  any  decision  of  the  vSupreme  Court 
upon  the  precise  question,  we  must  be  permitted  to  doubt 
whether  any  period  of  time  less  than  three  full  weeks  was  in- 
tended by  the  Legrislature  as  legal  notice  of  sales  by  the  Sheriff. 

It  will  be  seen  that  there  is  a  difference  in  the  phraseology 
used  in  the  [90]  Act  authorizing  serving  of  process  by  publi- 
cation, and  that  directing  the  notice  to  be  given  of  Sheriff*s 
sales.  In  the  first  case  publication  is  not  to  be  made  "once  a 
week,  during  six  successive  weeks,  previous  to  the  return  day," 
but  the  requirement  is  publication  for  *\six  weeks  previous  to 
the  return  day.''  A  week  is  a  definite  period  of  time,  commenc- 
ing on  Sunday  and  ending  on  Saturday,  said  Court  in  4  Peters, 
361.  That  six  weeks  previous  to  the  return  day  can  mean 
nothing  less  than  forty-two  days  is  shown  by  the  decision  of 
the  Supreme  Court.  In  re  North  Whitehall  Township,  1 1 
Wright  156.  In  that  case  commissioners  were  appointed  to  di- 
vide a  township,  and  were  directed  to  give  notice  of  the  time 
and  place  of  meeting  **three  weeks  before  the  time  of  meeting.'' 
They  published  the  first  notice  on  the  7th  of  May,  and  having 
publish  it  once  a  week,  during  three  successive  weeks,  met  on 
the  26th  of  May,  and  discharged  the  duty  assigned  them.  Jus- 
tice Strong,  who  delivered  the  opinion  of  the  Court,  said.  The 
question  presented  then  is  whether  a  notice  given  only  nineteen 
or  twenty  days  at  most,  was  a  compliance  with  the  order  of  the 
Court,  and  clearly  it  was  not.  The  order  was  not  for  notice 
''during  three  successive  weeks"  nor  '*by  a  given  number  of  in- 
sertions in  newspapers  in  successive  weeks,"  but  it  required  a 
certain  duration  of  time  before  the  time  of  meeting.  It  is  easy 
to  conceive  how  the  difference  may  have  been  important. 

In  the  case  cited  the  Court  below  was  not  permitted  to  con- 
strue its  order  so  as  to  make  three  weeks  mean  less  time  than 
twenty-one  days.  In  view  of  this,  how  can  we  overcome  the 
barrier  with  w^hich  we  are  confronted  in  this  case  by  the  plain 
requirements  of  an  act  of  the  Legislature.    We  must  hold  that 
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there  was  no  service  of  process  on  the  defendant,  and  that  the 
jud^ient  taken  against  it  must  l>e  set  aside. 

And  now,  August  28th,  1876.  rule  made  absohite;  and  it 
is  ordered  that  the  service  made  ui)on  the  defendant  in  this  ac- 
tion, and  the  judgment  entered  against  said  defendant  l)e  set 
aside. 


ORPHANS*  COURT  OF  SCHUYLKILL  COUNTY. 


1.  An  issue  under  the  Act  of  1S36  (Common  Pleas),  is  demandable 
of  right.  In  the  Orphans'  Court  it  is  not  of  right,  but  lies  in  discre- 
tion. 

2.  Nothing  in  the  Act  of  1832  (Orphans'  Court)  requires  the  appli- 
cation for  an  issue  to  be  made  before  the  auditor;  this  may  however 
be  regulated  by  rule  of  Court. 

3.  The  supplementary  Act  of  20th  April,  1846,  applies  only  to  the 
distribution  of  money,  arising  from  sales  under  execution  and  Or- 
phans'  Court  sales. 

4.  In  cases  like  the  one  before  us,  under  the  55th  section  of  the 
Act  of  1832.  there  being  no  rule  of  Court  upon  the  subject,  there  is 
nothing  requiring  the  application  to  be  made  before  the  auditor, 
nor  specifying  the  particularity  required  in  the  same. 

Application  for  an  issue  in  the  Estate  of    S  H.  Daddow,  deceased. 

Bechtel.  J..  Deceml)er  9th,  1878. 

Two  of  the  creditors  of  the  estate  of  S.  H.  Daddovv,  de- 
cea.sed,  allege  that  certain  personal  property,. to  wit:  Moneys 
and  mortgages,  I'eferred  to  in  the  written  application  for  an 
issue,  were  at  the  time  of  the  death  of  [91]  S.  H.  Daddow,  his 
pro|>erty  and  therefore  the  property  of  his  estate,  and  that  E. 
A.  Daddow,  his  executrix,  should  be  surcharged  therewith. 
She  denies  this  allegation  and  asserts  that  the  said  moneys  and 
mortgages  wei*e  then  and  are  now  of  her  own  separate  estate. 
An  auditor  was  appointed  to  re-state  and  re-settle  her  account, 
and  make  distribution  of  the  balance  found  in  her  hands.  The 
auditor,  l^efore  whom  the  formal  application  for  .an  issue  was 
filed,  reports  concerning  the  same,  that  his  rei)ort  was  prepared 
for  a  filing  in  court  on  the  24th  of  June,  1878,  and  on  that  dav 
handed  to  the  counsel  of  the  executrix,  who  retained  it  until 
July  8th,  when  he  returned  it  to  the  auditor,  with  the  petition  of 
E.  A.  Daddow,  for  an  issue  to  the  court  without  recommenda- 
tion. The  executrix  also  filed  before  the  auditor  exceptions  to 
his  re|)ort,  which  were  by  him  disallowed  on  the  15th  of  July, 
1878.  The  granting  of  the  issue  is  now^  objected  to  by  these 
creditors,  for  the  reason  that  the  application  was  made  too  late. 
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and  that  the  petition  is  informal  and  does  not  state  specifically 
the  facts  alleged  to  be  in  dispute.    In  Souder's  Appeal,  7  P.  F. 
Smith  498,  the  Supreme  court  says,  an  issue  under  the  Act  of 
1836  (in  the  Common  Pleas)  is  demandable  of  right,  and  Ui^im- 
erous  authorities  are  cited  to  establish  this  doctrine,  in  the  Or- 
phans' Court  it  is  not  of  right,    but  lies  in    discretion.     How 
then  shall    the   discretionary   power   vested    in  the   court   be 
-exercised  in  the  case  before  us      The  act  conferring  this  power 
is  in  the  following  language,  viz :  **The  Orphans'  Court  shall 
have  power  to  send  an  issue  to  the  court  of  common  pleas  of 
the  same  county,  for  the  trial  of  facts  by  a  jury  whenever  they 
shall  deem  it  expedient  so  to  do."    Act   of    1832,    Pur.    Dig. 
1 108,  PI.  45.    This  language  is  very  comprehensive,  and  would 
seem  to  confer  upon  the  Orphans'  Court  the  power  of  sending 
an  issue  to  the  Common  Pleas  whenever  they  shall  deem  it  ex- 
pedient.   It  does  not  require  the  application  to  haye  l>een  made 
to  the  auditor,  nor  does  it  require  the  making  of  an  affidavit  and 
the  setting  forth  of  the  alleged  disputed  facts,  these  matters  are 
left  to  be  regulated  I),v  rules  of  court.    There  is  no  provision  in 
our  rules  for  cases  such  as  the  one  before  us,  we  have  no  rule 
governing  the  granting  of  issues  in  the  Orphans'  Court.    There 
are,  however,  numerous  cases  in  which  issues  were  refused  be- 
cause the  application  came  too  late,  or  for  other  reasons  which 
were  deemed  sufficient.     We  will  refer  to  two  of  these  cases. 
In  Barnes's  Appeal,  3  Gr.  315,  an  application  for  an  issue  be- 
fore an  auditor,  made  eight  days  after  the  audit  was  closed,  was 
refused.    Of  this  the  Supreme  Court  s<iy,  **in  v.ery  strict  prac- 
tice it  was  t(K)  late,"  but  ix>int  out  the  fact,  that  there  were 
other  sufficient  reasons  for  the  action  of  the  court.    In  Brad- 
ford's Appeal.  5  Casey  513,  the  auditor  wrote  out  his  report  and 
presented  it  to  the  counsel  of  the  administratrix,  who  upon  the 
next  day  made  written  request  for  an  issue,  which  was  refused. 
Of  this  the  Supreme  Court  say  *Hhe  request    came    too  late." 
One  can  not  take  his  chance  for  a  favorable  finding  of  facts  by 
the  auditor,  and  when  the  report  is  adverse,  demand  as  matter 
of  right  an  issue  to  try  the  same  facts  before  a  jury."    Other 
instances  of  like  character  might  be  mentioned,  but  these  cases 
were  particularly  pressed  upon  the  attention  of  the  court,  hence 
they  are  here  referred  to.    They  justify  the  court  below  in  re- 
fusing issues  for  the  reasons  therein  stated.    They  do  not  deter- 
mine that  the  granting  of  issues  in   these   cases   would   have 
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been  an  improper  exercise  of  the  discretionary  power  vested  irr 
the  Orphans'  Court.    In  Trimble's  [92]  Appeal,  6  Watts  133, 
after  all  the  evidence  had  been  heard,  the  argimient  of  the  coun- 
sel concluded,  and  the  court  was  about  to  deliver  their  opinion, 
an  issue  was  asked :  the  court  refused  the  application  because  it 
came  too  late.     The  Supreme  Court  reversed  this  ruling  and: 
directed  the  formation  of  the  issue.       In  Souder*s  Appeal,, 
above  referred  to,  the  issue  was  refused  in  the  court  below 
upon  the  same  ground.     The  Supreme  Court  again  held  it  to- 
be  error,  and  cited  Trimble's  Appeal,  with  approval.     But  it 
may  be  truthfully  said  that  these  are  cases  in  the  Common 
Pleas,  where  an  issue  is  of  right,  while  in  the  case  before  us 
it  lies  in  discretion.     To  this  we  think  Craig's  Administrators'" 
Appeal,  in  ly  P.  F.  Smith,  448,  is  a  complete  answer.      There 
the  proceeding  was  in  the  Orphans'  Court,  three  of  the  credit- 
ors of  the  estate  of  Shoemaker  asked  to  have  Craig's  estate 
surcharged,  he  having  been  one  of  the  administrators  of  Shoe- 
maker,  with  sixty-eight  himdred  dollars  worth  of  personal 
property,  which  they  alleged  belonged  to  the  deceased  at  the 
time  of  his  death.     The  administrators  denied  this,  and  Craig 
claimed  the  same  pro|)erty  in  his  own  right.     During  the  hear- 
ing before  the  auditor  the  administrator  requested  the  auditor 
to  recommend  the  Orphans'  Court  to  direct  an  issue  "to  try 
the  question  of  the  ownership  of  the  personal  property  in  the 
Grant  House  at  Shoemaker's  death."     It  will  be  noticed  from 
this  language,  which  is  the  precise  language  of  the  request, 
that  no  particular  fact  is  stated  as  being  in  dispute,  for  the 
ascertaining  of  which  the  issue  is  desired :  but  it  is  "the  owner- 
ship of  the  personal  property  in  the  Grant  House"  which  is  to 
be  determined  by  the  issue.     Surely  then,  it  cannot  be  said 
that  there  was  anything  very  specific  about  this  request.     The 
auditor  seemed  to  be  of  this  opinion  and  he  refused  the  issue, 
surcharged  Craig's  estate,  and  filed  his  report.     The  Orphans' 
Court  directed  an  issue,  as  we  learn  from  this  case,  upon  an  ef- 
fort made  during  the  argument  of  the  exceptions  to  the  audi- 
tor's report,  and  made  the  creditors  plaintiffs  and  the  estate 
defendant.     The  result  of  this  issue  was  in  direct  conflict  with 
the  finding  of  the  auditor,  this  result  was  certified  back  to  the 
Orphans'  Court  and  upon  final  hearing  there,  Ludlow,  J.,  de- 
clined to  be  governed  by  the  jury's  finding  of  facts,  set  the 
same  aside,  and  confirmed  the  auditor's  report,  after  hearing 
before  a  full  bench.  Woodward,  Justice,  delivering  the  unani- 
mous opinion.     The  Supreme  Court,  while  discussing  this  sub- 
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ject  say :  "The  order  for  the  issue  was  most  discreetly  made. 
The  case  was  one  which  peculiarly  required  the  intervention 
of  a  jury  of  plain  business  men,  and  an  investigation  of  the 
questions  in  dispute  by  them  under  the  legal  guidance  of  an  ex- 
perienced judge.  There  is  n©  other  form  of  inquiry  so  thor- 
ough, so  unprejudiced,  so  accurate  and  so  safe.  The  verdict 
\vas  allowed  to  stand  and  it  should  have  controlled  the  decree 
of  the  Orphans'  Court."  Thus  not  only  approving  the  direct- 
ing of  the  issue,  but  reversing  the  court  for  its  refusal  to  be 
governed  by  the  verdict  of  the  jury. 

Hence,  we  have  a  recent  case  in  the  Orphans'  Court  in 
which  the  issue  really  seems  to  have  been  directed  by  the  court, 
or  at  most,  based  upon  an  application  made  by  counsel  during 
the  argument  of  the  exceptions  to  the  auditor's  report.  An 
application  in  which  no  specific .  fact  is  set  forth  as  being  in 
dispute,  but  simply  the  ownership  of  personal  property  is  men- 
tioned as  being  in  dispute.  If  the  Orphans'  Court  in  Craig's 
Appeal  direcud  the  issue  without  reference  to  the  application, 
or  the  time  and  method  of  making  the  same,  we  are  disposed 
to  think  they  did  not  exceed  their  authority  unless  the  rules 
of  the  court  forbid  such  action.  Baker's  Appeal  [93]  9  P.  F. 
Smith  313,  declares  that  the  supplementarv  Act  of  20th  April, 
1846,  Pur.  Dig.  1 108  pi.  45  and  46,  applies  only  to  the  distri- 
bution of  money  arising  from  the  sales  under  execution  and 
Orphans'  Court  Sales.  And  hence  it  would  seem  -o  liave  no 
application  to  the  question  bef(>re  uj-.  This  as  in  Crai^^'s  Ap- 
peal is  a  (juestion  of  the  ownership  of  certain  pe^sonil  ])rop- 
erty,  as  between  the  estate  and  the  executrix.  The  creditors 
of  the  estate  alleginir  the  ownership  of  the  estate,  and  the  ex- 
ecutrix denyin-;;  it.  ]n  view  of  this  .  uthority  and  the  55th  sec- 
tion of  Hie  Act  (M  1832,  and  the  fact  that  w;  have  n<»  nile  of 
court  upon  this  subject,  we  can  but  determine  that,  in  cases 
like  the  one  in  hand,  there  is  nothing  requiring  the  application 
to  be  made  to  the  auditor,  nor  is  there  anything  specifying  the 
particularity  with  which  the  alleged  disputed  facts  must  1^  set 
forth. 

And  now,  December  9th,  1868,  the  issue  prayed  for  is 
granted,  and  the  clerk  of  the  Orphans'  Court  is  directed  to 
certify  the  same  to  the  Common  Pleas,  to  try  whether  the 
money  on  deposit  in  the  Mountain  City  Bank,  to  wit: 
$2,055.21,  belonged  to  S.  H.  Daddow  at  the  time  of  his  death. 
Martin  Glynn,  administrator  of  the  estate  of  Jere.  Ford,  de- 
ceased, and  John  L.  Pendrey  to  be  plaintiffs  in  the  issue,  and 
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E.  A.  Daddow  to  be  defendant.  And  that  he  further  certify 
similar  issues  for  each  of  the  four  other  items  of  personal 
property  specified  in  the  affidavit  of  E.  A.  Daddow. 


COURT  OF  COMMON  PLEAS  OF  DAUPHIN  COUNTY. 


THE  WEST  BRANCH  INSURANCE  CO.  v.  SMITH. 

A  premium  note  given  to  a  mutual  insurance  company  when  sued 
on  requires  an  affidavit  of  defence.  It  is  not  sufficient  to  aver  that 
the  funds  of  the  company  have  been  wasted  or  badly  managed; 
it  must  be  stated  that  they  are  not  required  to  cover  losses  orpay 
debts. 

Motion  for  Judgment  for  want  of  a  Sufficient  Affidavit  of  Defence. 

Pearson,  P.  J. 

The  first  question  raised  relates  to  the  necessity  of  making 
•  an  affidavit — whether  the  case  comes  within  the  rule  of  court? 
At  one  time  it  was  held  that  where  the  note  was  for  any  purpose 
requiring  the  averment  of  performance  by  the  plaintiff,  the 
claim  was  not  of  a  character  calling  for  an  affidavit,  as  in  the 
present  case.  Although  the  obligation  is  for  a  certain  sum, 
twelve  hundred  dollars,  yet  it  is  only  to  be  paid  in  such  por- 
tions and  times  as  the  insurance  company  to  which  it  was 
given  may  require.'  A  practice  has  grown  up  founded  on 
what  was  said  by  Judge  Rogers  in  the  Bank  of  U.  S.  v. 
Thayer,  2  W.  &  S.  443,  see  also  page  447,  that  the  extraneous 
matters,  when  necessary,  may  be  avered  and  the  affidavit 
should  deny  the  fact  if  disputed.  Therefore  the  case  of  the 
company  may  properly  be  stated,  and  if  not  legally  made  can 
be  denied  by  the  defendant.  This  view  is  strengthened  by 
the  charter  law  which  requires  a  premium  note  to  be  given. 
The  ninth  section  of  the  act  provides  that  suit  may  be  brought 
on  such  notes  from  time  to  time,  according  to  assessments; 
and  the  tenth  section  makes  the  certificate  of  section  seven 
prima  facie  evidence  of  the  amount  due.  This  is  therefore  an 
instrument  of  [94]  writing  for  the  payment  of  money,  and 
the  sum  is  fixed  and  certain  wnthin  the  rule  of  Court  requiring 
an  affidavit  of  defence. 

As  we  understand  this  affidavit  it  does  not  make  out  any 
legal  defence.  It  states  that  the  assessment  on  which  the  suit 
was  brought  was  not  required  for  any  legitimate  losses  or  ex- 
penses of  the  company ;  that  the  said  company,  by  mismanage- 
ment or  fraud,  became  insolvent  before  the  assessment  was 
made,  and  therefore  the  protection  of  the  policy  was  destroyed 
and  the  consideration  of  the  note  failed.  It  is  impossible  to 
read  this  without  seeing  that  it  forms  a  connected  sentence. 
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Had  it  said  that  the  assessment  was  not  required  to  pay  losses 
or  expenses  without  more,  it  would  have  met  the  demand,  for 
it  is  only  when  required  to  meet  losses  or  expenses  that  a  call 
can  be  made ;  but  when  it  says  that  it  was  not  required  for  any 
legitimate  losses  or  expenses,  followed  by  the  averment  that 
the  company  by  mismanagement  and  fraud,  became  insolvent 
before  the  assessment  was  made,  it  shows  that  the  fund  is  re- 
quired from  the  stockholders  on  account  of  such  insolvency, 
and  the  excuse  for  not  paying  his  note  is  that  owing  to  this  in- 
solvency he  has  no  security  for  losses  that  may  occur.  If  all 
this  were  proved  it  would  not  amount  to  a  defence  in  law,  for 
the  defendant  must  bear  in  mind  that  he  is  a  member  of  this 
corporation,  and  if  badly  managed  he  is  responsible  therefor 
with  other  stockholders,  and  must  pay  his  portion  of  losses 
until  his  whole  note  is  exhausted,  although  thereby  no  fund  is 
left  to  secure  his  property  against  loss.  This  is  a  risk  which  is 
run  by  every  one  who  joins  a  mutual  insurance  company ;  such 
is,  in  effect,  the  decision  in  Hackney  v.  The  Allegheny  County 
Mutual,  4  Barr,  185.  and  is  almost  identical  with  the  defence 
in  Sterling  v.  The  Mercantile  Mutual,  etc.,  8  Casey,  75.  H 
fraudulent  acts  are  relied  on  by  way  of  defence,  their  nature 
and  character  should  be  set  forth  that  the  Court  may  judge 
how  far  they  would  tend  to  relieve  the  defendant,  or  to  what 
extent  he,  as  a  corporator,  may  be  considered  a  participant. 
For  an  analagous  principle  to  this  alleged  failure  of  considera- 
tion, see  Coil  v.  The  Pittsburgh  Female  College,  4  Wr.  439. 
The  language  of  this  affidavit  must  be  strongly  construed 
against  the  affiant,  and  taking  all  as  stated,  it  furnishes  no  le- 
gitimate defence. 

Judgment  must  therefore  be  rendered  in    favor    of    the 
plaintiff. 

COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


MILLER,  BARNES  &  MILLER  v.  McGRATH. 

When  judgment  is  entered  against  a  minor,  and  there  is  nothing 
upon  the  record  of  the  justice  to  show  this  fact,  an  appeal  and  not  a 
certiorari   is  tEe  proper  remedy. 
Certiorari. 

Walker,  J.,  April  27^,  1877. 

The  exceptions  to  these  proceeding's  are  ist,  that  the  jus- 
tice had  no  jurisdiction.  2nd,  that  the  defendant  was  a  minor. 
On  a  certiorari,  we  can  only  examine  into  the  ree^ularity  of  the 
justices'  proceedings  fas  set  forth  in  the  transcript.)  The  rec- 
ord in  this  case  shows  that  this  action  fod  was  brought  for 
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goods  sold  and  delivered  to  defendant  not  exceeding  $ioo.  The 
justice  certainly  had  jurisdiction  here.  There  is  nothing  to 
show  that  the  defendant  was  a  minor ;  and  if  that  fact  had  been 
controverted,  and  the  justice  had  decided  that  the  defendant 
was  of  legal  age  to  contract,  appeal  and  not  certiorari  would 
have  been  the  proper  remedy.  But  in  this  case  the  oath  for  the 
writ  was  not  made  before  a  judge  of  the  Court  as  renuired  by 
the  21  section  of  the  act  of  20  March,  1810.  (Pur.  Dig.  608, 
PI.  28,)  or  before  the  prothonotary  of  the  Court  under  the  1st 
section  of  the  act  of  September,  1817.  (Pur.  Dig.  609,  PI. 
30,)  but  before  a  justice  of  the  peace. 

The  proceedings  are  therefore  affirmed. 


COURT  OF  COMMON  PLEAS  OF  LANCASTER  COUNTY. 


WHITE  ET  AL.  V.  MARTIN. 
Where  the  payment  of  costs  is  a  condition  precedent  to  the  right 
-of  appeal  from  the  judgment  of  an  alderman  or  justice  of  the  peace, 
the  failure  to  pay  them  renders  the  appeal  absolutely  void;  and  an 
appeal  taken  and  entered  without  the  payment  of  the  costs  will,  on 
motion,  be  strickep  off. 

Appeal  by  defendant  from  judgment  of  justice. 

Rule  to  show  cause  why  the  award  of  arbitrators  should  not  be 
stricken  off  and  fi.  fa.  stayed,  &,c. 

Livingstone,  P.  J.,  August  i6th.  1879. 

In  this  case  a  judgment  was  entered  on  October  20,  1877, 
by  \Vm.  S.  Barkley,  a  justice  of  the  peace  in  and  for  the  county 
of  Lancaster,  in  favor  of  plaintiffs,  and  against  the  defendant, 
for  thirty-six  dollars  and  costs.  On  November  9.  1877,  the  de- 
fendant appealed  from  said  judgment,  entered  bail  I>efore  the 
magistrate,  received  his  transcript,  and  on  November  10,  1877, 
entered  and  filed  his  appeal  in  the  Court  of  Common  Pleas  of 
Lancaster  county  to  November  term,  1877,  No.  178,  and  on 
December  22,  1878,  entered  his  pleas. 

From  the  record  it  appears  that  the  defendant,  by  consent 
of  parties,  plaintiffs  and  defendant,  withdrew  his  appeal  on 
October  14,  1878.  On  March  8,  1879,  on  plaintiffs'  motion, 
the  Court  granted  a  rule  to  show  cause  why  judgment  should 
not  be  entered  against  defendant  for  costs.  On  March  24, 
1879,  plaintiffs  by  leave  of  Court,  withdrew  said  rule.  After 
defendant's  appeal  had,  by  consent  of  plaintiffs,  been  with- 
draw^n  by  defendant,  and  after  plaintiffs'  withdrawal  of  the  rule 
to  show  cause  why  judgment  should  not  be  entered  against 
defendant  for  costs,  plaintiffs'  counsel  entered  a  rule  to  choose 
arbitrators,  had  arbitrators  chosen,  held  an  arbitration,  and  on 
May  3d,  1879,  obtained  and  filed  an  award  of  arbitrators  in 
favor  of  plaintiffs  and  against  the  defendant  for  $44.90.  with 
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costs  of  suit.  It  is  this  award,  thus  obtained  and  found  that, 
under  the  present  rule,  we  are  asked  to  set  aside  or  strike 
off,  and  to  stay  fi,  fa,  [96]  issued  thereon.  A  very  slight  ex- 
amination of  the  proceedings  returned  by  the  magistrate,  and 
a  glance  at  the  act  of  1868  (Pani.  L.  1868,  256),  which  de- 
clares "that  in  all  cases  in  which  judgments  shall  be  rendered 
bv  anv  alderman  in  the  city  of  Lancaster,  or  justice  of  the 
peace  in  the  county  of  Lancaster,  no  appeal  shall  be  allowed, 
unless  the  appellant,  his  agent  or  attorney,  shall  make  oath  or 
affirmation,  to  be  filed  in  the  cause,  that  he  has  reason  to  be- 
lieve that  injustice  has  been  done  him,  and  that  the  same  is  not 
intended  for  delay  merely,  and  pay  all  the  costs  accrued  before 
the  said  alderman  or  tustice  of  the  peace,  unless  the  appellant 
makes  oath  that  he  or  she  is  unable  to  pay  said  costs'' — where 
the  party  appealing  as  a  resident  of  Lancaster  county ;  and  at 
the  decision  of  the  courts,  which  hold  that  "where  it  is  so  pro- 
vided by  statute,  prepayment  of  costs  is  a  condition  precedent 
to  the  right  of  appeal,  the  omission  to  pay  them  renders  the  ap- 
peal absolutely  void,"  should  have  shown  the  learned  counsel 
for  plaintiff  that  the  appeal,  when  first  taken  ^nd  entered  here, 
was  absolutely  void,  by  reason  of  the  non-payment  of  costs  be- 
fore the  justice ;  and,  that  all  that  it  was  necessary  for  him  to 
do  was  to  move  the  court  to  strike  it  off.  Failing  to  discover  or 
apply  this  remedy,  and  having  consented  to  a  withdrawal  of 
the  appeal,  and  the  appeal  having  been  withdrawn,  the  cause 
which  had  no  status  here  except  that  given  by  the  appeal,  was 
removed  from  this  court  and  its  jurisdiction  by.  the  withdrawal 
of  the  appeal,  and  the  judgment  on  the  justice's  docket  remain- 
ed valid  as  though  no  appeal  had  been  taken  therefrom,  and 
there  was  no  cause  in  this  court  between  these  parties  to  arbi- 
trate. The  magistrate  could  at  once,  on  being  certified  of  the 
withdrawal  of  the  appeal  here,  have  issued  his  execution  on  the 
judgment  for  the  debt,  and  for  all  costs  that  had  accrued  be- 
fore him.  And  with  reference  to  the  costs  here,  plaintiff  might 
have  upon  proper  showing,  under  Wagner  v.  Wagner,  9  Barr 
214,  had  judgment  for  costs  against  the  defendant;  oc,  the  of- 
ficers, to  whom  the  costs  here  are  due.  might,  under  the  decis- 
ions in  Lyons'  Executors  v.  McManus.  4  Binney  167,  and 
Moore  v.  Porter,  13  S.  &  R.  100.  have  brought  suit  before  a 
justice  of  the  peace  or  alderman  for  the  recovery .  thereof .  The 
arbitration  and  all  proceedings  thereon  were  void,  there  being 
no  suit  in  court  which  to  base  them.  They  will,  therefore,  have 
to  be  stricken  off  and  the  H.  fa,  founded  upon  them  set  aside. 
The  rule  is  made  absolute. 
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COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[97]  RUSSELL  ET  AL.,  ASSIGNEES  OF  THE  MINERS' 
TRUST  CO.  BANK  OF  POTTSVILLE  v.  SILLIMAN. 

1.  Where  a  summons  (not  in  ejectment)  was  issued  on  March  2nd 
to  the  second  return-day  of  March  term,  a  declaration  and  copy  of 
note  filed  on  same  day  and  service  of  the  writ'  on  defendant  on  March 
6th,  a  judgment  taken  for  default  of  appearance  on  April  2nd  is  regu- 
lar under  the  48th  rule  of  Court. 

2.  Only  in  the  absence  of  a  rule  of  Court  on  this  subject  is  the  de- 
fendant entitled  to  dies  gratiae. 

Rule  to  strike  off  the  Judgment  for  reasons  appearing  on  the  rec- 
ord.    Rule  to  open  the  Judgment. 

Walker,  J.,  July  2nd,  1877. 

This  writ  was  issued  on  Friday,  the  2nd  of  March,  1877, 
to  the  second  return  day,  which  is  the  next  day  preceding  the 
last  day  of  the  term.  A  copy  of  the  note  and  narr,  were  filed 
on  the  same  day  the  writ  was  issued.  It  was  served  personally 
(m  the  def'^ndant  on  the  6lh  of  March,  1877;  and  a  judgment 
\\:.\  t:ikcr.  .i^ainst  him  for  want  of  an  ap[>earance  on  Monday, 
A;)'  il  jiu.,  ^877.  The  ground  for  asking  to  have  the  judgment 
stiijken  off  is  that  it  was  taken  too  soon,  that  sufficient  time 
had  not  elapsed  after  the  return  of  the  writ,  to  wit :  quartos  dies 
post  the  return  day.  The  48th  rule  of  this  Court  provides  that 
**if  no  appearance  he  entered  by  the  defendant  in  any  writ  of 
summons  (ejectment  excepted)  and  it  shall  appear  by  the  re- 
turn of  the  sheriff,  that  the  writ  was  duly  served  upon  the  de- 
fendant, the  plaintiff  upon  filing  a  declaration  or  statement, 
shall  be  entitled,  on  motion  in  open  Court,  to  a  judgment  by 
default  of  appearance,  upon. the  first  Monday  after  the  return- 
day  of  the  writ,  or  uix)n  any  subsequent  motion  day,  &c/*  The 
important  question  here  is,  on  what  day  did  the  second  return 
■day  of  March,  1877,  fall?  Under  the  4th  section  of  the  act  of 
5th  April,  1849,  Pamphlet  Laws,  page  368,  the  terms  of  the 
Court  of  Common  Pleas  of  Schuylkill  county  are  for  four 
weeks,  commencing  with  the  first  Mondays  of  March,  June, 
September  and  December.  Horton  &  Heil  v.  Miller,  2  Wr. 
270.  The  last  day  of  the  March  term  would  be  Saturday, 
March  31,  1877,  and  the  second  return  day  of  the  March  term 
would  fall  on  Friday,  March  30th.  Under  our  rules  of  Court 
adopted  June  17th,  1874,  the  first  return-days  are  as  hereto- 
fore, to  wit :  ■  On  the  first  Monday  in  March,  June,  September 
and  December  of  each  and  every  year ;  and  the  second  return- 
days  are  the  next  days  preceding  the  last  day  of  March,  June, 
September  and  December.  So  there  is  no  change  in  the  re- 
turn-day since  the  passage  of  the  act  of  1849.     The  33rd  sec- 
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tionof  the  act  of  the  13th  June,  1836,  (Pur.  Dig.  44 — PI.  150) 
provides  that  "if  the  defendant  in  any  writ  of  summons  as 
aforesaid  shall  not  appear  on  the  return-day  thereof,  and  the 
officer  to  whom  such  writ  was  directed  shall  make  return  that 
it  was  served  upon  the  defendant  ten  days  before  the  return- 
day  aforesaid,  it  shall  be  lawful  for  the  plaintiflf,  having  filed 
his  declaration,  to  take  judgment  thereon  for  default  of  ap- 
pearance according  to  the  rules  established  by  the  Court  to  reg- 
ulate the  practice  in  this  respect."  In  Black  vs.  Jones  et  al., 
P.  F.  S.  83,  it  is  held  that  **where  a  summons  [98]  has  been 
served  ten  days  before  the  return-day,  and  no  rule  of  Court 
directs  otherwise,  the  practice  is  to  take  judgment  for  default 
of  appearance  after  the  first  four  days  of  the  term."  But 
where  there  is  a  rule  of  Court  on  the  subject,  like  our  48th 
rule,  there  are  no  dies  gratiac;  for  the  Act  of  Assembly  directs 
that  such  judgment  shall  be  taken  according  to  the  rules  es- 
tablished by  the  Court  to  regulate  the  practice  in  this  respect. 
The  first  Monday  therefore  after  the  return-day  of  the  writ 
upon  which  judgment  could  be  taken  in  this  case  would  be 
Monday,  April  2nd,  1877,  the  day  on  which  it  was  taken,  and 
therefore  regular. 

The  rules  are  therefore  discharged.    • 


COURT  OF  COMMON  PLEAS  OF  JUNIATA  COUNTY. 


CAUFFMAN  v.  BAIRD. 

In  an  action  on  the  case  In  which  the  plaintiff  declared  for  both 
breach  of  warranty  and  deceit,  and  a  verdict  for  less  than  |100  was 
recovered,  such  verdict  would  carry  costs. 

Rule  to  show  cause  why  Judgment  should  not  be  entered  without 
cosfs. 

JUNKIN*  P.  J. 

This  was  an  action  on  the  case,  the  declaration  containing 
several  counts,  some  for  a  breach  of  fraudulent  warranty  of 
soundness  and  fitness  on  sale  of  a  horse,  and  some  in  deceit 
in  representing  both  soundness  and  fitness,  with  scienter,  and 
on  trial  plaintiff  recovered  as  damages  less  than  $100,  and  the 
question  is,  does  the  verdict  carry  costs?  That  depends  on 
whether  a  justice  of  the  peace  had  jurisdiction  of  the  cause  of 
action.  That  he  had  of  the  simple  breach  of  warranty  is  un- 
doubted, but  certainly  not  of  the  deceit,  for  that  is  a  tort. 
Then  the  question  must  turn  on  the  right  of  the  plaintiff  to 
combine  in  the  same  action  and  declaration  a  claim  for  a 
breach  of  contract,  with  one  for  fraudulent  representations, 
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amounting  to  deceit.  If  he  can  do  this  and  gain  thereby  more 
than  by  the  simple  action  of  assumpsit,  the  only  form  of  de- 
mand cognizable  before  a  justice,  then  he  should  be  permitted 
to  select  his  forum  without  loss.  It  is  really  interesting  to 
point  out  the  anomalous  character  of  this  action.  Notwith- 
standing the  general  rule  that  a  suit  in  tort  cannot  be  based 
upon  contract,  it  is  settled  by  Williamson  v.  Allison,  2  East 
446 ;  Jones  v.  Bright,  5  Bingham,  533 ;  Brown  v.  Edington,  2 
M.  &  G.  279;  Schuhardt  v.  Allen,  i  Wallace,  359,  and  our  own 
case  of  Vanleer  v.  Earle,  2  Casey,  2^7,  that  an  action  on  the 
case  lies  for  a  breach  of  a  warranty,  without  evidence  of  fraud, 
or  misrepresentation  on  the  part  of  defendant.  It  is  even 
commended  for  its  advantages,  because  if  plaintiff  proves  a 
warranty,  and  fails  to  show  fraud,  he  may  recover,  because 
after  all  the  gist  of  the  action  is  contract,  and  the  allegation  of 
fraud  mere  surplusage  or  aggravation,  and  if  he  fails  in  es- 
tablishing the  warrantv,  but  succeeds  in  proving  wilful  misrep- 
resentation, he  gains  his  cause  on  that  ground.  It  seems  to 
involve  a  two-fold  operation,  a  sort  of  legal  revolver,  which 
gives  the  plaintiff  two  shots  instead  of  one,  in  a  measure,  rak- 
ing the  field  with  grape  and  canister.  In  comparison  with  the 
action  of  assumpsit,  it  is  as  superior  as  the  needle  gun  over  the 
old  flintlock.  But  it  is  a  form  of  action  well  supported  by 
authority,  as  may  be  seen  in  the  first  volume  of  Smith's  lead- 
ing cases,  (Hare  v.  Wallace)  pages  325  and  326,  and  the  fgg] 
eulogistic  oninion  of  our  own  Supreme  Court,  in  its  favor,  in 
Vanleer  v.  Earle  2  Casey,  2yy. 

Now,  whilst  a  justice  of  the  peace  could  have  dealt  w^^h  tb.e 
comiact  feature  of  this  agreement  in  assumpsit,  he  could  havd 
(lone  nothing  with  the  allegation  of  deceit:  in  short,  one-half 
of  the  controversy  was  beyond  his  jurisdiction,  and  if  the  ])lain- 
tiff  was  compelled,  or  risk  his  costs,  to  sue  before  a  justice,  it 
would  in  effect  place  him  in  the  field  at  a  disadvantage,  for  in- 
stead of  bringing  his  whole  force  into  action,  one-half  thereof 
\v(  iild  be  unemployed,  which,  in  any  contest,  is  a  serious  loss. 
It  is  thus  ])erceived  that  the  justice's  forum  would  be  too  con- 
tradicted for  this  contest;  the  battle  would  be  only  one-half 
fous^ht.  which  is  against  the  policy  of  the  law.  The  law  de- 
lights in  thorough  and  decisive  work,  inviting  each  side  to  do 
its  best,  and  never  permits  two  battles  where  ooe  will  end  the 
controversy.  It  follows,  thus,  that  the  plaintiff  having  the 
right  to  sue  in  rase,  and  try  both  the  warranty  and  the  fraud 
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in  the  same  action,  could,  and  was  compelled  to  bring  his  action 
in  the  only  court  capable  of  dealing  with  the  case,  as  a  whole, 
and  hence  recovers  costs. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


RAMSEY,  SUPERINTENDExNT  vs.  THE  WHEELER  & 
W  ILSON  SEWING  MACHINE  COMPANY. 
Service  oa  an  agent  of  a  foreign  corporation  held  to  be  good. 
Rule  to  stirke  off  Judgment. 

Pershing,  P.  J. 
By  the  third  section  of  the  act  of  21st  March,  1849,  P-  D. 
287,  pi.  30,  it  is  provided  that  in  the  commencement  of  any 
suit  or  action  against  a  foreign  corporation,  process  may  be 
served  uix)n  any  officer,  agent  or  engineer  of  such  corporation, 
either  personally  or  by  copy  or  by  leaving  a  certified  copy  at 
the  office,  depot,  or. usual  place  of  business  of  said  corporation; 
and  such  service  shall  be  good  and  valid  in  law  to  all  intents 
and  purposes.  This  was  followed  by  the  act  of  8th  April, 
1851,  the  sixth  section  of  which  is  as  follows:  '*In  any  case 
when  any  insurance  company  or  other  corporation  shall  have 
an  agency,  or  transact  any  business  in  any  county  of  this  Com- 
monwealth, it  shall  and  may  be  lawful  to  institute  and  com- 
mence an  action  against  such  insurance  company  or  other  cor- 
poration in  such  county,  and  the  original  writ  may  be 
served  upon  the  president,  cashier,  agent,  chief  or  any  other 
clerk,  or  upon  directors  or  agents  of  such  company  or  corpora- 
tion, within  such  county,  and  such  service  shall  be  good  and 
valid  in  law  to  all  intents  and  purposes.*' 

It  was  held  by  the  Supreme  Court,  Cochran  vs.  Library 
Co.,  6  Philadelphia,  Rep..  492,  that  the  act  of  185 1  is  applic- 
able alone  to  agents  of  foreign  corporations.  It  is  admitted 
that  the  defendant  in  this  case  is  a  foreign  corporation,  not 
holding  its  charter  under  the  laws  of  this  Commonwealth. 
The  sheriff  returns  that  he  served  the  writ  "on  William  Spar- 
go,  agent  of  the  Wheeler  and  Wilson  Sewing  Machine  Com- 
pany, by  giving  him  at  the  office  of  said  company,  at  Mahanoy 
City,  a  [100]  true  and  attested  copy  of  this  writ,  and  making 
known  to  him  the  contents  thereof!"  In  Kennard  vs.  Rail- 
road Co.,  I  Philadelphia,  Rep.,  41,  which  was  an  action 
against  a  foreign  corporation,  where  the  sheriflf  returned  that 
he  had  served  the  agent  of  the  defendant,  the  Court  refused 
to  inquire  into  the  question  of  agency,  and  held  that  if  the 
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return  was  false  in  fact  the  remedy  of  the  defendant  was 
against  the  sheriff.  The  evidence  taken  by  the  defendant  in 
the  present  case  shows  that  Spargo  was  an  agent,  and  that  he 
sent  to  the  principal  office  of  the  defendant,  at  Philadelphia,  the 
copy  of  the  writ  served  upon  him,  in  ample  time  to  enable  the 
company  to  make  defence  to  this  suit,  and  that  notwithstand- 
ing this  notice,  judgment  was  allowed  to  be  taken  by  default 
We  must  hold  that  there  was  a  good  service  of  the  writ  on  the 
defendant,  and  that  the  judgment  cannot  be  set  aside. 

The  case  of  Yeich  vs.  Peterson  &  Carpenter,  2  Leg.  Chron- 
icle, 269,  decided  by  this  Court,  was  relied  on  by  the  defendant 
as  ruling  the  present  application.  That  was  not  a  suit  against 
a  corporation,  but  against  persons  residing  in  one  county  and 
doing  business  in  another  county.  The  service  of  this  writ  in 
such  a  case  is  governed  by  the  act  of  May  4,  1852,  Pur.  Dig. 
43,  pi.  7.  There  is  nothing  in  the  decision  of  that  case  in  con- 
flict with  our  conclusion  in  the  case  now  before  us.  Each  is 
controlled  by  a  different  statute,  as  well  as  distinguished  from 
the  other  by  a  different  state  of  facts. 
Rule  discharged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


ANTHRACITE  SAVING  FUND  OF  ASHLAND  v. 
THORNTON. 

After  an  auditor's  report  distributing  proceeds  of  sheriff's  sale  has 
been  filed  and  finally  confined,  an  issue  to  try  disputed  questions  of 
fact  which  have  been  passed  upon  by  the  auditor  is  not  a  matter  of 
right. 

Green,  J. 

On  the  28th  of  June.  1875,  the  report  of  the  auditor  was 

filed,  making  distribution  of  money  arising  from  the  sheriff's 

sale  of  the  real  estate  of  the  defendant.     But  two  claimants 

for  the  fund  appeared  before  the  auditor.     No.  exceptions  to 

the  report  were  filed  before  him,  and  both  waived  the  five  days' 

notice  required  before  the  filing  of  the  report  in  order  to  give 

an  opportunity  to  except.     The  report  was  confirmed  nisi  when 

filed,  and  according  to  the  26th  rule  of  Court,  no  exceptions 

to  the  report  having  been  filed  within  ten  days  after  the  filing 

of  the  report,  the  same  was  confirmed  absolutely. 

On  the  i8th  of  October,  1875,  ^"^  ^f  the  claimants  presents 

his  petition  asking  the  Court  to  direct  an  issue  of  fact  to  be 

tried  by  a  jury.    This  issue  of  fact  has  been  fully  passed  upon 

by  the  auditor  and  decided  without  exception.     Nor  does  the 
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•claimant  set  forth  any  reason  for  his  delay  in  coming  forward 
now  and  asking  for  this  issue  after  the  final  confirmation  of 
the  report.  He  asks  for  this  issue  as  a  matter  of  law  and 
right.  But  he  is  evidently  too  late,  and  the  numerous  author- 
ities he  cites  to  us,  7  H.  34,  493;  i  W.  135;  5  R.  232;  6  W. 
133;  5  W.  140;  12  \Vr.  159;  7  W.  &  S.  267;  do  not  apply  to 
such  a  case  as  this.  The  prayer  of  the  petitioner  is  therefore 
refused. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[loi]  FRANK  &  CO.  V.  PRICE. 

1.  A  conditional  sale  of  personal  property  accompanied  by  delivery, 
and  an  agreement  that  no  right  or  title  to  the  property  shall  pass 
until  the  condition  is  performed,  is  a  fraud  upon  creditors,  and  a 
sherifP's  sale  ot  the  property  as  the  property  of  the  vendee  will  pass 
a  good  title. 

2.  A  mere  bailment  of  personal  property  will  be  good  against 
creditors  of  the  bailee,  even  with  agreement  of  sale  superadded  to 
the  bailment — a  clear  distinction  being  recognized  between  a  condi- 
tional sale,  accompanied  by  delivery,  and  a  bailment  with  agreement 
of  sale  superadded. 

Case  Stated. 

Green,  J. 

Certain  articles  of  personal  property  of  the  value  of  two 
hundred  and  thirty-two  dollars,  consisting  of  a  band  and  scroll 
saw,  two  band  saw  blades,  a  saw  filing  apparatus,  a  pulley,  and 
some  belting  were  delivered  by  the  plaintiffs  to  Lewis  M.  Gar- 
ner &  Bro.  under  an  agreement  to  purchase,  and  for  which  a 
promissory  note  was  given  at  four  months.  It  was  made  a  part 
of  the  agreement  that  the  plaintiffs  did  not  part  with,  and  the 
said  Garner  &  Bro.  did  not  acquire  title  to,  or  in  said  property 
until  the  note  was  paid,  and  upon  full  payment  then  the  plain- 
tiffs were  to  execute  a  bill  of  sale  conveying  a  title  thereto.  In 
case  of  default,  either  in  whole  or  in  part,  plaintiffs  might  re- 
take possession  of  the  property  wherever  found.  The  note  was 
not  paid  at  its  maturity,  and  the  property  has  never  been  paid 
for.  Under  an  execution  issued  against  Garner  &  Bro.,  this 
property  (inter  alia)  was  levied  on  and  sold  by  the  sheriff,  and 
was  purchased  by  the  defendant.  No  notice  was  given  at  the 
sale  of  the  claim  of  the  plaintiffs  to  this  property,  nor  were 
they  aware  that  the  property  had  been  levied  on  and  sold. 

Did  plaintiffs  lose  their  title  to  this  propertv,  and  did  Price 
acquire  a  right  to  it  by  the  sheriff's  sale?  Under  the  agreement 
it  is  very  clear  that  the  plaintiffs  were  to  retain  the  title  to  the 
property  until  it  was  paid  for.    All  that  Garner  &  Bro.  obtained 
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was  the  delivery  of  the  possession.  As  against  the  Garners, 
there  can  be  no  question  as  to  the  ownership  of  the  property. 
The  agreement  fixes  that  beyond  dispute.  Is  Price,  the  pur- 
chaser at  the  sheriff's  sale,  in  any  better  position  than  Garner? 
Not  unless  such  a  delivery  of  possession  of  personal  property 
under  an  agreement  of  sale,  but  with  stipulation  that  no  prop- 
erty passed  until  payment  was  made,  would  constitute  a  legal 
fraud,  as  being  contrary  to  the  policy  of  the  law,  and  therefore 
void  as  against  innocent  purchasers  for  value. 

The  principle  which  seems  to  regulate  cases  of  this  char- 
acter is  clearly  stated  in  Becker  vs.  Smith,  9  Smith  472 :  "It  is. 
well  settled  that  when  delivery  accompanies  a  sale  of  chattels, 
the  mere  reservation  of  a  lien  or  of  a  right  of  propertv  will  not 
protect  them  from  the  executions  of  the  vendee's  creditors,  but 
where  the  delivery  is  upon  a  mere  bailment  for  a  proper  pur- 
pos  the  law  is  otherwise."  In  it  a  large  number  of  authorities 
have  been  cited,  but  this  is  the  principle  running  through  all  of 
them.  It  is  true  that  the  decided  cases  now  and  then  show  a 
good  deal  of  refined  and  attenuated  reasoning  in  order  to  dis- 
tinguish between  a  conditional  sale  and  a  bailment  with  an 
agreement  for  a  sale  superadded.  But  generally  the  distinction 
is  clear  and  well  marked.  Was  the  property  delivered  to  the 
Garners  in  pursuance  of  a  bailment,  or  was  there  a  sale  of  the 
[102I  property  to  them  with  the  stipulation  that  the  right  of 
propertv  was  to  remain  in  the  vendors  until  payment?  It  is 
verv  evident  from  the  terms  of  the  agreement,  that  the  property 
was  neither  loaned  nor  leased  to  the  Garners.  It  was  received 
by  them  "under  an  agreement  to  purchase  the  same  at  the  price 
of  two  hundred  and  thirty-two  dollars.''  This  expressly  ex- 
cludes the  idea  of  bailment,  and  brings  the  case  within  the  rul- 
ing in  Martin  vs.  Mathiot,  14  S.  &  R.  214,  "on  sale  of  chattels 
if  the  vendor  and  vendee  agree  that  the  possession  shall  pass  to 
the  vendee,  but  the  property  remain  in  the  vendor  until  the 
whole  purchase  money  is  paid,  such  agreement  as  respects  cred- 
itors and  the  sheriff  is  fraudulent."  In  Rose  et  al.  vs.  Story, 
I  Barr  190,  the  court  discussing  the  same  principle  say,  "Was 
it  an  absolute  sale?  If  so.  the  title  passes  to  the  vendee.  Was 
it  a  conditional  sale?  Then  the  title  does  not  pass  until  pay- 
ment, because  the  payment  is  a  condition  precedent,  and  until 
performance  the  title  is  not  vested  in  the  vendee.  But  suppose 
it  to  be  a  conditional  sale,  and  the  chattel  is  delivered  to  the 
vendee  without  payment  of  the  price,  then  as  is  ruled  in  Martin 
vs.  Mathiot,  it  is  liable  to  execution  by  the  creditors  of  the  ven- 
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dee."  The  authority  of  these  cases  has  been  recognized  in  all 
subsequent  decisions,  and  the  eflfort  has  always  been  to  show 
that  the  property  was  delivered  not  in  pursuance  of  a  sale,  but 
by  virtue  of  a  bailment  of  some  kind.  Where  this  is  shown, 
even  though  there  is  a  superadded  agreement  for  a  future  sale 
on  the  payment  of  the  price,  the  vendor  does  not  part  with  his 
property  even  as  against  the  execution  creditors  of  the  vendee. 
In  Clark  vs.  Jack,  7  Watts  375,  the  articles  were  loaned  and 
there  was  an  agreement  to  sell  two  years  from  the  date  of  the 
agreement.  In  Rowe  vs.  Sharp,  i  Smith  26,  the  contract  was 
said  to  be  '^clearly  a  bailment  for  use  (inaccurately  termed  a 
lease),  with  a  provision  for  a  sale  in  case  the  price  of  the  bil- 
liard tables  should  be  fully  paid."  In  Enlow  vs.  Kline,  29 
Smith  488,  the  facts  of  the  case  would  seem  to  raise  very  con- 
siderable question  whether  there  was  a  bailment  of  the  prop- 
erty, or  whether  there  was  simply  a  conditional  sale.  It  was 
said  that  it  was  the  manifest  intention  of  Enlow  to  place  certain 
personal  property  l>elonging  to  him  in  the  possession  of  Moritz, 
for  the  use  of  which  weekly  payments  were  to  be  made  by  the 
latter,  and  the  ownership  of  which  was  to  vest  in  him  when,  and 
only  when,  those  weekly  ])ayments  should  have  l)een  made  two 
hundred  times."  It  is  said  further,  '*This  is  not  such  a  case  as 
that  of  Martin  vs.  Mathiot  where  possession  was  delivered  to 
the  vendee  in  pursuance  of  a  sale  actually  made,  with  the  con- 
dition added,  that  the  title  to  the  chattels  sold  should  remain  in 
the  vendor  until  the  purchase  money  should  be  paid."  It  being 
a  bailment  of  property,  the  title  did  not  pass,  and  it  could  not 
be  seized  for  the  debts  of  the  bailee  or  conditional  vendee.  See 
also  Crist  vs.  Kleber,  29  Smith  290;  Quinn  vs.  Davis,  28 
Smith  15;  Waldron  vs.  Haupt,  2  Smith  408,  Myers  vs.  Har- 
vey, 2  Penna.  Rep.  481 ;  Jenkins  vs.  Eichelbec^er,  4  Watts  121. 
As  the  agreement  in  the  present  case  shows  that  there  was 
no  bailment  of  the  property,  but  a  delivery  in  pursuance  of  a 
sale,  it  follows  that  the  property  was  liable  to  execution  as  the 
property  of  the  Garners,  and  that  the  defendant  by  his  purchase 
at  the  sale  acquired  a  good  title  to  it.  We  therefore  direct  judg- 
ment to  be  entered  in  favor  of  the  defendant  and  against  the 
;plaintiffs,  with  costs. 
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[  103]  SLATTERY  v.  MURPHY. 

A  Township  is  a  quasi  municipal  corporation,  and  not  Object  to  be- 
attached  as  garnishee. 

Rule  to  show  cause  why  the  writ  of  attachment  execution  should 
not  be  stricken  off. 

Walker,  J.,  Sept.  ist,  1879. 

By  the  3rd  section  of  the  act  of  15  April,  1834,  townships 
are  made  bodies  corporate.  Pur.  Dig.  205,  PI.  3.  And  are 
quasi  corporations.  Kittaning  Academy  vs.  Brown,  5  VVr. 
270.  Perry  Township  vs.  John,  29  P.  F.  S.,  412.  Therefore, 
I  think  a  township  is  a  quasi  municipal  corporation  (McLaugh- 
lin vs.  city  of  Corry,  2j  P.  F.  S.  112.)  Angell  &  Ames  on 
Corporations,  sections  14  &  15,  and  that  under  the  act  of  20th 
March,  1845,  (Pur.  Dig.  289,  PI.  47,)  a  municipal  corporation 
is  not  subject  to  be  attached  as  garnishee.  Erie  vs.  Knapp,  5. 
C.  173.    Bulkley  vs.  Eckert,  3  Barr,  368. 

And  now  September  i,  1879.    Rule  made  absolute. 
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BUECHLEY  v.  FOSTER,  bail.  &c. 

1.  Summoning  the  defendant  in  a  Judgment  as  garnishee  of  the 
plaintiff,  will  not  of  itself  affect  the  bail  for  a  stay  of  execution  upon 
the  same  with  notice  of  the  existence  of  the  attachment  execution. 

2.  The  bail  in  such  case  is  not  a  party  to  the  record,  has  ho  legal 
notice  of  its  existence,  and  should  Judgment  be  recovered  against  the 
garnishee  no  execution  could  issue  thereon  against  him. 

Rule  to  show  cause  why  execution  should  not  be  stayed,  Ac. 

Bechtel.  J.,  March  lo,  1879. 

On  the  2 1  St  of  September,  1877,  W'm.  Buechley  obtained 
a  judgment  against  Harry  R.  Foster,  before  Esquire  Reed  for 
$49.88.  On  the  I  ith  of  October  following  Jesse  Foster  became 
bail  for  stay  of  execution.  The  Mountain  City  Banking  Com- 
pany obtained  a  judgment  against  W^m.  Buechley,  to  No.  848 
March  T..  1876,  and  upon  this  issued  an  attachment  execution 
to  Vo.  643  March  Term,  1878,  on  the  5th  of  February,  sum- 
moning inter  alia  Harry  R.  Foster  as  garnishee.  If  the  plain- 
tiff in  this  attachment  execution  obtained  a  judgment  against 
Harry  R.  Foster  as  garnishee  of  Buechley,  would  this  judg- 
ment affect  Jesse  Foster,  the  bail  for  stay  of  execution  ?  If  not, 
the  rule  should  be  discharged.  Upon  the  judgment  against 
Harry  R.  Foster  as  garnishee  of  Buechley,  execution  could  not 
issue  against  Jesse  Foster,  the  bail,  for  he  is  not  a  party  to  the 
record,  has  no  notice  of  its  existence,  has  not  been  summoned 
as  a  garnishee,  and  hence  we  think  is  not  affected  by  it.  The 
bail  may  have  a  legal  defence  to  the  payment  of  the  judgment 
upon  which  he  became  security,  and  if  the  judgment  in  the  at- 
tachment execution  proceeding  against  Harry  Foster  binds 
and  concludes  him,  then  his  defence  has  been  swept  away,  with- 
out day  in  Court.  In  the  suit  in  which  the  above  rule  is  en- 
tered an  absolute  judgment  has  been  obtained  against  him  as 
bail  of  Harry  Foster,  and  upon  this  the  execution,  which  the 
above  rule  seeks  to  stay,  has  been  issued.  To  this  record  he  is  . 
a  party — by  it,  he  is  affected,  [104]  and  in  it  there  is  nothing 
to  warn  him  of  the  proceedings  in  the  attachment  execution. 
If  then  the  summoning  of  Harry  R.  Foster,  as  garnishee  of 
Buechley,  binds  him  he  has  become  liable  to  pav  the  amount, 
for  which  he  has  become  bail  twice  without  any  fault  of  his. 
Such  conclusion  is.  we  think,  forbidden  by  the  records  before 
us.  There  are  other  sufficient  reasons  for  the  discharge  of  the 
above  rule,  but  the  foregoing  renders  it  unnecessary  that  they 
should  be  noticed. 

And  now,  March  10,  1879,  the  rule  is  discharged. 
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COURT  OF  COMMON   PLEAS  OF  SCHUYLKILL  COUNTY. 


THE  CITIZENS'   BUILDING  AND   LOAN   ASSOCIA- 
TION, OF  SHENANDOAH,  v.  PHILLIPS. 

In  an  affidavit  ot  defence,  it  is  not  sufficient  to  aver  that   the  defen- 
dant has  a  receipt  for   money,   he   should  swear  he  made  payment, 
or  It  was  made  for  him,  and  that  he  expects  to  be  able  to  prove  it. 
Rule  for  Judgment  for  want  of  a  sufficient  affidavit  of  defence. 

Walker,  J.,  April  14th,  1879. 

This  is  a  proceeding  by  Sci.  Fac.  on  a  mortgage  for  $600 
given  by  the  defendant  to  the  plaintiff  (a  Building  and  Loan 
Association). 

One  of  the  conditions  of  the  bond  and  mortgage  is  that 
when  default  shall  l>e  made  in  the  payment  of  either  principal 
or  interest,  or  monthly  contributions  for  the  space  of  six 
months,  after  the  same  shall  become  due  and  payable,  then  the 
whole  shall  l>ecome  due  and  recoverable;  and  by  the  14th  arti- 
cle of  the  Constitution  of  the  Association,  the  directors  are  then 
authorized  to  collect  by  legal  process. 

The  defendant  in  this  case  swears  that  the  principal  debt 
is  not  yet  due,  and  that  he  has  paid  all  the  monthly  dues,  premi- 
ums and  interest  up  to  the  time  of  the  last  payment,  and  that 
nothing  is  due  up  to  the  day  of  the  last  payment.  When  the 
last  payment  took  place  he  did  not  say.  That  time  is  material 
to  enable  the  court  to  determine  whether  payment  of  money  has 
been  made  according  to  the  constitution  and  by-laws  of  the  as- 
sociation, and  also  to  rebut  the  allegation  of  the  plaintiff  that 
the  defendant  is  in  arrears  six  months. 

The  receipt  in  itself  is  not  payment  of  money,  for  it  might 
have  been  procured  by  fraud,  mistake,  or  by  parting  with  no 
money.  And  though  it  is  prima  facia  evidence  of  payment,  yet 
in  an  affidavit  of  defence  (in  my  opinion,)  it  is  not  enough  for 
a  defendant  to  swear  he  has  priuui  facie  evidence  of  payment; 
he  should  swear  that  he  made  the  payment,  or  that  is  was  made  . 
for  him,  and  that  he  expects  to  be  able  to  prove  it,  for  he 
knows  the  fact  if  true. 

From  the  affidavit  it  appears,  that  the  word  **payment"  is 
erased  and  over  it  is  written  the  word  ^'receipt,''  conclusively 
showing  that  the  defendant  has  purposely  avoided  swearing  to 
the  required  payment  within  the  six  months. 

The  affidavit  in  this  respect  is  bad  for  uncertainty.  If  the 
defendant  will  make  and  file  an  affidavit  within  ten  days  that 
the  last  payment  was  made  within  six  months  from  the  date 
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of  the  issuing  of  the  Sci.  Fac.  then  the  court  will  grant  him  re- 
lief. 

And  now,  14th  April,  1879,  the  rule  is  made  absolute. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[105]  FOWLER  V.  FELTHOFF. 

1.  In  a  petition  in  an  election  contest,  it  la  unnecessary  to  set  forth 
the  names  or  the  disqualifications  of  the  Illegal  voters. 

2.  Wh^re  a  State  or  County  tax  duly  assessed  has  been  actually 
paid  one  month  before  the  election,  and  ratified  by  the  voter  before 
the  election,  his  vote  should  not  be  rejected  for  the  reason  another  per- 
son paid  it  for  him. 

3.  The  Court  have  power  to  amend  a  petition  after  30  days  upon 
notice,  and  before  any  progress  in  the  case  has  been  made,  where  such 
amendment  is  not  of  an  omitted  prerequisite  necessary  to  confer  Juris- 
diction, or  of  matter  essential  to  the  frame  of  the  petition. 

4.  The  Court  have  the  power  to  reject  an  entire  poll,  but  only  in 
the  extremeet  case  where  it  is  impossible  to  ascertain  the  true  vote 
— when  the  election  is  held  at  the  propert  time  and  place. 

5.  A  'Certificate  of  naturalization  cannot  be  collaterally  attacked, 
but  when  a  vote  is  shown  to  De  illegal  it  will  be  rejected  in  the  count. 

6.  The  ballot  boxes  will  not  be  opened  unless  the  number  of  illegal 
votes  polled  will  chalige  the  result. 

7.  A  legal  voter  cannot  be  required  to  say  for  whom  he  voted. 
Contested  election  In  the  Third  Legislative  District  of  Schuylkill 

County. 

Walker,  J.,  Concurring  Opinion. 
This  a  proceeding  under  the  Act  of  Assembly  of  the  19th 
May,  1874,  (Pamphlet  Laws,  X.  208)  relative  to  contested 
elections,  the  nth  section  of  which  requires  the  matter  to  be 
heard  in  the  Court  of  Common  Pleas  where  the  person  return- 
ed shall  reside.  On  the  6th  December,  1876,  a  petition  was 
presented  to  the  court,  signed  by  23  citizens  and  qualified 
voters  of  the  3rd  Legislative  District  of  Schuylkill  county,  in 
due  form,  contesting  the  right  of  William  C.  Felthoff  to  a 
seat  in  the  House  of  Representatives  of  Pennsylvania,  on  ac- 
count of  an  undue  election  and  false  returns.  The  i>etition 
sets  forth  in  substance  that  at  the  general  election  held  in  the 
3rd  Legislative  Di.strict,  on  the  7th  November,  1876,  Wm. 
C.  FelthoflF  was  returned  as  having  received  1.8 18  votes,  and 
that  the  said  M.  P.  Fowler  was  returned  as  having  received 
1,709  votes,  giving  a  majority  of  109  votes  to  Felthoff.  •  And 
it  is  further  averred  that  the  election  \yas  undue  and  frudulent 
in  several  of  the  townships  composing  the  said  3rd  Legislative 
District,  and  that  350  votes  were  taken  and  counted  for  Felt- 
hoff, from  persons  who  were  not  qualified  voters  of  the  said 
district.     That  in  West  Penn  township  two  persons  deposited 
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more  than  one  ballot — one  person  deposited  two  ballots,  an(t 
another  three,  all  of  which  contained  the  name  of  -Wm.  C. 
Felthoff.     Tliat  five  votes  in  each  district  were  bought  and 
paid   for  with   money.     The  most   important   reason  urged 
against  the  legality  of  the  returns,  and  in  favor  of  the  contest- 
ant, is  that  many  persons  were  allowed  to  vote  at  the  several 
polls    whose  names  did  not  appear  upon  the    registry;     wha 
made  no  proof  of  their  residence,  as  required  by  law,  and  paid 
no  State  or  County  tax  one  month  before  the  election.       .\nd 
further,  that  many  persons  of  foreign  birth  voted  on  forged 
and  illegal  naturalization  papers,  all  to  the  number  of  350: 
which  votes,  if  thrown  out,  would  give  Mr.  Fowler  a  majority 
over  his  competitor.     On  the  28th  December,  1876,  an  amend- 
ed petition  was  filed  specifying  the  number  of  votes  in  the 
several  townships  alleged  to  be  illegal  and  which  were  counted 
for  the  [106]  sitting  member.     On  the  23rd  July,  1877,  an- 
other petition  was  presented  charging  that  the  election  officers 
in  the  several  election  districts  were  not  sworn  or  affirmed  !»e~ 
fore  entering  upon  their  official  duties,  and  averring  misbeha- 
vior, and  a  wilful  disregard  of  all  law;  and  the  petition  con- 
cludes with  a  prayer  to  throw  out  the  entire  returns  of  sev- 
eral of  the  largest  districts.     This  last  petition  is  not  signed 
by  any  of  the  i^etitioners,  or  sworn  to.  but  signed  by  counsel. 
The  answer  of  the  respondent  denies  all  the  material  aver- 
ments of  the  petition.     But  before  answer  a  motion  was  made 
to  quash  the  petition,  on  the  ground  that  it  did  not  set  forth 
wherein  the  disqualification  of  the  voters  contested.       This 
the  Court  overruled,  holding  that  unnecessary.       Weaver  vs. 
Given,   i  Brewster,   143,  Mann  vs.  Cassidy.   i  Brewster,  29. 
And  the  names  of  the  illegal  voters  need  not  be  stated.     Ejec- 
tion cases,  I  Brewster,  162.     Judge  Agnew  says,  in  the  elec- 
tion cases,  15  P.  F.  S.,  36,  it  would  be  an  intolerable  technical- 
ity if  the  petitioners  were  required  to  set  forth  in  their  coin- 
plaint  within  10  days  after  the  election,  every    illegal     vote, 
every  illegal  act  of  the  election  boards  ,and  every  instance  of 
fraud.     Such  a  nicety    would  prevent   investigation    and    de- 
feat the  remedy  itself.     From  the  testimony  taken  by  the  com- 
missioner it  is  evident  that  a  large  number  of  persons  voted 
in  some  of  the  districts  whose  names  were  not  on  the  registrv, 
as  required  by  the  loth  section  of  the  act  of  30th  January, 
1874,  (Pamphlet  Laws.  P.  35)  and  who  failed  to  make  proof 
of  their  residence  in  the  district  according  to  law;  though 
some  of  them  had  paid  a  State  or  County  tax  within  the  time 
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required  by  the  act.  Those  votes  of  course  are  illegal  and 
should  '  be  stricken  out.  Taylor  vs.  Reading,  4  Brewster^ 
439>  Covode  vs.  Foster,  4  Brewster,  430.  Some  voted  on 
forged  naturalization  papers  and  are  therefore  also  illegal,  and 
their  conduct  in  so  doing  is  disgraceful  and  highly  criminal.  By 
the  loth  section  of  the  act  of  30th  January,  1874,  a  naturalized 
citizen  is  required  to  state  in  his  affidavit  where,  when,  and  by 
what  court  he  was  naturalized,  and  shall  also  produce  his  cer- 
tificate of  naturalization  for  examination,  and  he  shall,  like 
every  other  voter  not  registered,  state  in  his  affidavit  that  he 
has  paid  a  State  of  County  tax  as  required  by  law.  The  3rd 
section  of  the  act  of  the  13th  February,  1874.  (Pamphlet 
Laws,  P.  45)  makes  the  certificate  of  naturalization,  if  gen- 
uine, conclusive  of  the  facts  mentioned  therein,  and  dispenses 
with  the  affidavit  as  to  the  papers,  and  as  to  the  receipt  for  tax. 
This  act  enables  many  to  vote  \V'ho  would  otherwise  be  de- 
prived of  the  right  of  suffrage  by  act  of  30th  January,  1874. 
Some  persons  being  on  the  registry  list  presented  their  tax 
receipts  for  taxes  paid  a  month  before  the  election.  If  paid 
within  the  month,  it  is  clear  such  person  is  not  entitled  to  vote. 
But  if  actually  paid  a  month  before  the  election  by  some  per- 
son  for  the  citizen,  can  he  ratify  his  action  so  as  to  relate  back 
to  the  time  of  payment  ?  This  question  has  never  l)een  settled 
by  the  Supreme  Court,  and  therefore  there  is  great  doubt  on 
this  point.  Especially  is  this  rendered  so,  for  two  very  dis- 
tinguished Judges  of  the  Court  of  Common  Pleas  have  thor- 
oughly investigated  the  question,  and  have  come  to  a  diflferent 
conclusion.  In  McAlarney  vs.  McPherson.  Legal  Intelligen- 
cer of  I2th  February,  1875,  2  Pilgram  &  Walker,  135;  ir 
Phila.  Reports,  645;  volume  32,  page  59.  Judge  Pearson  holds 
that  since  the  adoption  of  the  constitution  in  1790  the  prac~ 
tice  to  pay  taxes  through  an  agent  has  always  been  held  as 
good  and  valid,  as  when  done  by  the  voter  [107]  himself, 
where  it  is  averred  that  the  voter  had  his  taxes  paid,  without 
his  knowledge  or  previous  authority.  We  must  hold  a  sub- 
sequent ratification  equivalent  to  a  previous  authority.  In 
Mark  vs.  Park,  Legal  Gazette,  3rd  July,  1875,  page  246,  Judge 
Thunkey  ruled  that  to  entitle  a  citizen  to  vote  at  an  election 
his  tax  must  have  been  paid  one  month  before  the  election,  and 
if  another  have  paid  it.  the  ratification  must  be  one  month  l)e- 
fore  the  election.  Roth  have  made  able  and  exhaustive  argu- 
ments, and  as  we  are  compelled  to  adopt  the  conclusions  of 
one  of  them,  I  am  disposed  to  be  governed  by  the  former;  and 
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where  the  evidence  shows  that  the  tax  has  been  actually  paid 
one  month  at  least  before  election,  and  ratified  by  the  voter  at 
any  time  before  the  election,  his  vote  should  not  be  rejected  if 
he  be  otherwise  qualified.  This,  however,  is  but  my  individual 
opinion  upon  that  point,  and  a  decision  either  way  will  not 
aflfect  the  result  of  this  election.  The  two  questions  that  meet 
lis  in  the  outset  of  this  controversy  are:  ist.  Whether  the 
amended  i>etiti()n,  alleging^  misconduct  of  the  officers,  and 
asking  that  the  whole  vote  of  certain  districts  shall  l)e  stricken 
out,  can  be  after  20  days  filed  in  this  case;  and,  2nd.  Whether 
(if  the  amended  specification  be  filed,  and  received  by  the 
Oourt)  a  proper  case  is  made  out  by  the  evidence  and  the  face 
of  the  returns  to  authorize  the  Court  to  throw  out  the  whole 
vote  of  the  respective  election  districts.  The  first  is  a  question 
purely  of  law,  and  must  l>e  decided  by  the  authorities  upon 
that  point.  And  the  second  is  a  question  both  of  law  and  fact. 
The  1 2th  section  of  the  act  of  19th  May,  1874,  Pamphle^ 
Laws,  page  211,  requires  that  upon  petition  in  writing  of  at 
least  20  qualified  electors  of  the  district  complaining  of  an  un-* 
due  election  or  false  return  of  any  senator  or  representative, 
the  Court  shall  appoint  a  suitable  time  for  hearing  in  open 
court  of  such  complaint,  and  (if  not  in  season)  notice  shall 
be  given  to  the  person  returned  at  least  10  days  before  such 
hearing,  but  no  order  shall  be  taken  on  such  petition,  unless 
it  be  accompanied  by  the  affidavit  of  at  least  five  of  the  peti- 
tioners taken  before  a  person  qualified  to  administer  oath,  and 
affirmations  setting  forth  that  the  facts  there  stated  are  true 
to  the  best  of  their  knowledge  and  belief,  and  unless  such  peti- 
tion shall  be  presented  within  thirty  days  of  the  election  com- 
plained of.  The  1 8th  section  provides  that  the  commence- 
ment of  the  proceedings  in  every  case  shall  be  by  petition, 
which  shall  be  made  and  filed  as  herein  required  within  30 
days  after  the  day  of  election. 

The  petition  shall  concisely  set  forth  the  cause  of  com- 
plaint, showing  wherein  it  is  claimed  the  election  is  undue  and 
illegal,  and  after  filing  shall  not  be  amended  unless  such  amend- 
ment shall  be  allowed  by  the  proper  court  or  judge,  after  notice 
to  the  other  party  and  hearing,  and  if  allowed  reasonable  time 
shall  be  given  to  answer.  There  is  no  doubt  of  the  power  of  the 
court  to  amend,  under  the  act  of  1874.  The  act  is  declaratory 
of  the  law :  as  it  was  previously  held  by  the  court  and  the  discre- 
tion thus  confirmed  to  the  court  to  allow  amendments  should 
be  exercised  only  upon  the  principle  of  cases  heretofore  decid- 


Digitized  by 


Google 


FOWLER  V.   FELTHOFF.  149" 

cd.  Contested  election,  i  Weekly  Notes,  326;  per  Mitchell,  J. 
But  the  amendment  must  not  be  of  an  omitted  prequisite  neces- 
sary to  confer  jurisdiction,  nor  of  matter  essential  to  the  frame 
of  the  petition.  Election  cases,  15  P.  F.  S.  35,  per  Agnew,  J. 
When  it  is  neither  of  these,  the  amendment,  if  proper,  may  be 
allowed.  The  power  of  amendment  exists  at  common  law,  and 
falls  within  the  power  of  the  court  and  cannot  be  revised.  15 
P.  [108]  F.  S.,  35;  Diehl  vs.  Mut.  Ins.  Co.,  8  P.  F.  S.,  453- 
The  amended  petition  is  in  the  nature  of  a  prayer  to  strike  out 
the  returns  of  certain  election  districts.  The  jurisdiction  hav- 
ing: attached,  the  offer  to  show  misconduct  on  the  part  of  the 
officers  of  such  a  nature  as  would  invalidate  the  election  in  cer- 
tain districts  might  be  allowed :  and  I  think  would  be  properly 
within  the  jurisdiction  of  the  court,  had  this  third  specificatiort 
or  netition  l)een  presented  before  the  testimony  had  closed  on 
both  sides.  The  application  for  the  filing  of  it  was  made  after 
we  had  refused  further  time  to  Mr.  Felthoflf  for  taking  his  tes- 
tmiony  and  at  the  instance  of  the  contestant.  The  act  provides 
that  such  amendment  must  be  upon  notice  to  the  opposite  party, 
and  a  hearine.  and  before  any  progress  is  made  in  hearing  of 
the  case.  Mann  vs.  Cassidv,  i  Brewster,  27.  But  even  if  the 
praver  to  strike  out  were  now  proper,  the  evidence  taken  in  this 
case  would  not  justify  the  court  in  throwing  out  the  votes  of  arr 
entire  district.  There  is  no  doubt  of  the  power  of  the  court  to 
do  this  in  certain  cases.  Gross  violations  of  law  and  fraud  on 
the  part  of  officers  holding  the  election  will  vitiate  the  entire  re- 
turn, and  render  the  entire  election  undue  and  void.  Mann  vs. 
Cassidy,  i  Brewster,  60  to  62.  Per  Thompson,  P.  J.  Juker 
vs.  Commonwealth,  8  Harris.  484;  Batturs  vs.  Megray,  i 
Brewster,  162;  contested  elections,  i  Brews.  170:  2  Phila.  332. 
But  not  every  misconduct  of  election  officers  will  vitiate  the  en- 
tire vote  so  as  to  authorize  the  court  to  throw  out  the  whole  dis- 
trict. This  will  not  be  done  where  the  fraud  can  be  expunged 
and  the  legal  vote  ascertained.  In  Melvin's  case,  18  P.  F.  S., 
339,  Chief  Justice  Thompson  in  delivering  the  opinion  of  the 
court,  says :  "In  my  opinion,  however,  this  ought  never  to  be 
done,  where  a  legal  election,  as  to  time  and  place  is  held,  al- 
though fraudulent  votes  shall  have  been  received.  The  remedy 
in  such  case  is  to  purge  the  polls  by  striking  out  the  fraudulent 
votes  if  possble."  Judge  Brewster  says  in  i.  Brewster,  i8t  . 
"The  court  have  the  power  to  reject  an  entire  poll,  but  only  in 
the  extremest  case,  as  where  it  is  impossible  to  ascertain  the 
true  vote."    "Impossibility  is  the  test."    In  the  contested  elec- 
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tion  for  school  directors  of  the  i6  ward  of  Philadelphia,  Judge 
Elcock,  in  the  Legal  Intelligencer  of  i6  March,  1877,  p.  97, 
says :  "The  election  was  held  at  the  proper  place,  by  the  proper 
officers.  The  return  is  intelligible — the  fraud  can  be  and  is 
expunged  and  the  poll  must  be  received.  The  practice  of 
throwing  out  the  whole  poll  was  originated  and  found  favor 
in  partisan  decisions  of  legislative  committees,  but  tribunals  of 
justice  have  not  yet  sanctioned  such  rulings  where  the  truth 
can  be  detected  and  justice  administered.''  See  also  Davis'  Ap- 
peal, 3  Weekly  Notes,  163;  Contested  election  of  Wheelock,  i. 
Norris,  297.  Per  Wetmore,  P.  J.  The  allegations  in  the 
amended  petition  charging  gross  misconduct  and  violations  of 
law,  so  as  to  vitiate  the  election,  are  not  sustained  by  the  testi- 
mony, and  therefore  in  my  opinion  (if  allowed  to  be  filed) 
Avould  be  wholly  insufficient  to  disfranchise  the  entire  votes  of 
Kline,  Rahn  and  Blythe  townships.  From  the  testimony  many 
illegal  votes  were  cast  by  persons  holding  naturalization  pa- 
I)ers  which  must  be  rejected  in  the  court. 

The  Act  of  Congress  of  14th  April,  1802,  (Purdon's  Dig., 
1481,)  regulates  the  manner  and  prescribes  the  conditions 
which  persons  of  foreign  birth  may  become  citizens  of  the  Unit- 
ed States,  one  of  which  is  that  the  applicant  must  be  a  resident 
in  the  United  States  for  five  years  or  upwards.  A  minor  at  the 
time  his  father  is  naturalized,  may  vote  on  his  papers  when  he 
comes  of  age.  Purdon's  Dig.,  1482,  PI.  3.  The  power  [109] 
to  naturalize  is  conferred  upon  the  State  Courts,  and  is  judicial 
and  not  ministerial,  and  requires  the  courts  to  examine  into 
each  case  and  be  satisfied  that  the  petitioner  has  complied  with 
the  conditions  of  law.  Ex.  Parte  Clark,  i8Barb.,i44.  Peoplevs. 
Sweetman,  3  Park  Cr.  R.,  358.  Rump  vs.  Commouth,  6  Casey, 
475.  Spratt  v.  Spratt,  4  Peters.  406.  Hence  a  certificate  of  nat- 
uralization cannot  be  collaterally  attacked.  Commonwealth  vs. 
Leary,  i  Brews.,  270,  and  the  certificate  can  only  be  declared  in- 
valid by  the  court  out  of  which  it  issued,  for  h  is  the  judg- 
ment of  that  court,  and  the  election  officers  cannot  ge  behind 
it  and  demand  additional  proof.  Commonwealth  vs.  Lee,  i 
Brewster,  274.  Per  Butler,  P.  J.  Taking  the  granting  of  a 
naturalization  paper  then  as  a  judicial  act,  the  principal  of  law 
is  that  the  decrees  and  judgments  of  a  court  of  competent  juris- 
diction cannot  be  collaterally  impeached  except  for  fraud.    But 
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Avhere  fraud  is  proved,  it  may  be,  and  when  a  vote  is  cast  by  an 
alien  or  a  person  holding  a  forged  certificate  of  a  naturaliza- 
tion paper,  such  vote  must  be  stricken  out.  In  a  contested  elec- 
tion the  court  are  required  to  determine  upon  the  merits  of  the 
case,  and  to  say  who  are  legally  elected.  This  is  therefore  a 
proper  case  to  examine  and  determine  who  are  legal  voters.  3 
Blackstone's  Com.,  437.  But  such  ballot  should  be  clearly 
shown  to  be  fraudulent,  otherwise  it  will  be  received.  It  can- 
not be  thrown  out  upon  mere  suspicion.  In  cases  of  corruption 
the  8th  article,  section  8th,  of  the  constitution,  provides  that 
the  vote  shall  be  forfeited  of  any  elector  who  shall  give  or  take 
money  or  any  other  valuable  consideration  for  his  vote.  In 
computing  the  votes  in  this  case,  I  have  l>een  governed  by  the 
views  herein  expressed.  There  were  a  few  tickets,  upon  open- 
ing, found  to  be  deceitfully  folded  together  so  as  to  appear  as 
one  vote.  These  under  the  73rd  section  of  the  act  of  2nd  July, 
1839,  Pamp  Laws  535,  (Purdon's  Dig.  551,  PI.  57,)  were  re- 
jected in  the  count.  There  were  3  illegal  votes  cast  in  addition 
to  those  above  enumerated ;  but  as  it  does  not  appear  from  the 
testimony  for  what  candidate  these  votes  were  cast,  and  the 
voters  themselves  having  refused  to  say  from  whom  they  voted, 
we  have  no  way  of  ascertaining  that  fact  except  by  opening  the 
ballot  boxes,  and  this  will  not  be  done  unless  the  declared  re- 
sult of  election  would  therebi  change  the  result.  Daly  vs. 
Petroff,  10  Phila.,  389.  McC'illough  &  Lippincott,  34  Legal 
Intelligencer,  26th  January,  1877,  P.  28.  i  Brewster,  93.  Mc- 
Cann  vs.  Shouk,  Legal  Intelligencer,  March  19th,  1875,  p.  95. 
A  legal  voter  of  course  cannot  be  required  to  say  for  what  can- 
didate he  voted.  Thompson  vs.  Ewing,  i  Brevvster,  100.  And 
before  the  ballot  is  scrutinized  it  must  be  shown  to  be  illegal. 
McCullough  &  Lippincott,  Legal  Intelligencer,  26th  January, 
1877,  p.  29. 

The  VIII  article,  section  4th  of  the  new  constitution,  pro- 
vides that  '*the  election  officers  shall  be  sworn  or  affirmed  not 
to  disclose  how  any  elector  shall  have  voted.''  Judge  Hard- 
ing says  in  McCann  vs.  Shouk,  Legal  Intelligencer,  19th 
March,  1875,  "under  no  circumstances  in  a  contested  election 
is  the  ballot  of  an  honest  citizen  possessing  every  qualification 
of  an  elector,  and  conforming  to  every  requisite  of  the  law  to  be 
peered  at,  either  in  court  or    elsewhere,    no   matter   though, 
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through  the  inefficiency  or  carelessness  of  officers  conducting 
an  election,  it  may  be  apparently  smirched."  A  voter  may 
waive  this  privilege  and  disclose  how  he  voted.  Kneass  Case^ 
2  Parson,  585.  This  can  only  be  done  when  the  vote  is  illegal. 
Act  1874,  p.  216,  section  34. 

The  returns  show  that  in  the  3d  Legislative  district,  the 
wliole  number  [  1 10]  of  votes  cast  for  Mr.  Felthofif,  are      i8i8- 
The  number  of  illegal  votes  including  forged   certifi- 
cates, unpaid  taxes,  want  of  proof,  of  residence  and 
other  disqualifications  are  as  follows,  to  wit : : 

Kline  township,  illegal  Democr  itic  vote 32 

Rahn  township,  illegal  Democr.  itic  vote 18 

Blythe  township,  illegal  Democratic  vote 24 

Tamaqua,  East  Ward,  illegal  Democratic  vote 4 

Tamaqua,  Middle  Ward,  illegal  Democratic  vote.  . .     5 
Tamacjua.  South  Ward,  illegal  Democratic  vote. ...     6 

North  Schuylkill,  illegal  Democratic  vote i 

New  Phila.,  illegal  Democratic  vote o 

Whole  number  of  illegal  votes 90 

Whole  numl^er  of  legal  votes 1728 

Votes  for  Mr.  Fowler  as  per  the  return 1709 

Number  of  illegal  votes,  Kline  township 3 

Blythe  township i 

Tamaqua.  South  Ward   i 

New  Philadelphia i         6 

W^hole  number  of  votes  for  Mr.  Fowler  . . .  ^7^3 

Mr.  FelthoflTs  majority  25 

And  now,  to  wit :  16th  July,  1877,  this  cause  having  been 
heard  upon  the  evidence,  and  having  been  argued  by  counsel, 
and  fully  considered  by  the  court :  and  it  appearing  to  the 
court  that  at  the  election  held  on  Tuesday,  7th  November, 
1876,  in  the  Third  Legislative  District,  of  Schuylkill  county, 
William  C.  Felthoff  received  for  the  office  of  member  of  the 
House  of  Representatives,  of  Pennsylvania,  a  majority  of  the 
leeal  votes  given  for  the  said  ofl  re,  and  was  duly  elected  to  the 
said  office:  the  court  do  lierebv  (  '^^ermine  and  adjudjsfe  that  the 
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said  William  C.  Felthotf  was  at  the  aforesaid  time  duly  elected 
member  of  the  House  of  Representatives,  of  Pennsylvania,  for 
the  said  Third  Legislative  District  of  the  County  of  Schuylkill, 
Pamp.  Laws.  1874,  p.  204,  comprising  the  townships  of  Blythe, 
East  Brunswick.  Kline,  Rahn,  Rush,  Ryon,  North  Schuylkill, 
South  Schuylkill  and  West  Penn,  and  the  boroughs  of  Middle- 
port.  New  Philadelphia,  Orwigsbnrg,  Port  Carbon  and  Ta- 
maqua.  And  the  court  do  further  adjudge  that  the  complaint 
is  with  probable  cause,  and  that  the  tc^wnships  and  l)oroughs 
comixising  the  said  Third  Legislative  District  of  the  County  of 
Schuylkill  pay  the  costs  of  these  proceeddings  according  to  the 
valuation  of  the  real  and  personal  property  ascertained  by  the 
last  assessment.  Act  1874,  p.  210,  section  9.  Act  1876,  p.  148, 
section  i 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[hi]  ALLISON,  ADMINISTRATOR  OF  BRECKP:XS,  V.  THE 
MOUNTAIN  CITY  BANKING  CO. 

1.  The  entire  capital  stock  of  a  corporation  is  a  trust  tund  for  the 
payment  oT  Its  debts. 

2.  Where  a  bank  has  suspended  payment,  and  is  in  the  hands  of  a 
receiver,  a  stockholder  cannot  use  the  check  of  a  depositor  in  pay- 
ment of  his  unpaid  subscription  to  the  stock  of  the  corporation. 

Case  stated  and  submitted  to  the  Court. 

Pershing,  P.  J.,  October  29,  1877. 

Edward  R.  Breckens  in  his  lifetime  was  a  subscriber  to  the 
stock  of  the  Mountain  City  Banking  Company.  He  paid  but  a 
part  of  his  subscription,  and  for  the  balance  g^ve  what  is  ex- 
pressed on  its  face  to  be  a  **guarantee  note  for  payment  of  bal- 
ance on  subscription  of  stock  if  rec|uire(l  by  any  future  assess- 
ments." The  bank  has  suspended  and  is  now  in  the  hands  of  re- 
ceivers, who,  under  the  direction  of  the  court,  are  proceeding  to 
collect  this  and  similar  notes  given  by  the  other  stockholders, 
all  of  whom,  it  appears,  received  certificates  of  paid  up  stock  in 
the  bank.  At  the  time  of  the  suspension  Clay  \V.  Evans  was  a 
depositor  in  the  bank.  Sometime  thereafter,  viz :  September 
24,  1877,  he  drew  his  check  on  the  ^'receivers  of  the  Mountain 
City  Banking  Company  to  the  order  of  Joseph  Allison,  admin- 
istrator,'* for  the  sum  of  one  hundred  dollars ;  and  this  check 
was  tendered  to  the  receivers  by  Mr.  Allison  in  part  payment  of 
the  note  given  by  Edward  R.  Breckens  to  the  bank  for  his  un- 


Digitized  by 


Google 


154    ALLISON,  ADM'r  OF  BRECKENS,  V.  MT.  CITY  BANK  CO. 

paid  subscription  to  its  stock.  It  was  refused  by  the  receivers, 
and  this  raises  the  question  submitted  to  the  decision  of  the 
court. 

It  is  an  acknowledged  principle  that  the  entire  capital  stock 
of  a  corporation  is  a  trust  fund  for  the  payment  of  its  debts. 
Wood  vs.  Dummer,  3  Mason  C.  C.  R.  308 ;  Mann  vs.  Pentz, 
3  Comst.  422;  Bank  of  Virginia  vs.  Adams,  i  Pars.  Ep.  R. 
534.  The  unpaid  subscriptions  to  its  stock  are  a  part  of  its  as- 
sets which  can  be  made  available  in  equity  by  the  creditors,  and 
therefore  a  general  assignment  for  their  benefit  passes  them  to 
the  assignee.  R.  R.  Co.  vs.  Thomas,  2  Phil.  R.  344.  In  Hume 
vs.  Winy  aw  &  Wando  Canal  Co.,  i  Carolina  L.  Journal  217, 
Chancellor  Dessaussure  held  that  where  the  funds  of  a  corpora- 
tion are  not  whole  and  tangible,  but  consist  in  the  liability  of 
members  to  be  assessed,  a  court  of  equity  will  lend  its  aid  in 
favor  of  a  creditor  of  the  company  to  assist  him  in  enforcing 
the  payment  of  installments  required  by  the  members ;  and  will 
apply  the  fund  so  raised  to  discharge  the  debt.  It  is  as  if  it 
were  a  subrogation  to  the  rights  of  the  company.  (Cited  in 
Ang.  &  Ames  on  Corp.  660;  Wash.  Benf.  Soc.  vs.  Bacher,  8 
Harris,  429;  Bank  vs.  Adams,  i  Pars,  supra;  R.  R.  W.  Co.  vs. 
Fitler,  10  Smith  124.) 

In  Wood  vs.  Dummer,  supra,  Judge  Story  said  it  appear- 
ed so  plain  to  him  on  principles  of  law,  as  well  as  common 
sense,  that  he  could  not  doubt  that  the  charter  of  our  banks 
made  the  capital  stock  a  trust  fund  for  the  payment  of  all  the 
debts  of  the  corporation.  The  bill-holders  and  other  creditors 
had  the  first  claims  upon  it ;  the  stockholders  had  no  right  until 
all  the  creditors  were  satisfied.  Can  the  check  be  used  as  a  set 
off  ?  The  demand  to  be  set  off  must  be  such  an  one  as  the  party 
has  the  present  right  to  enforce.  Money  deposited  becomes  the 
absolute  property  of  the  band.  The  relation  is  that  of  debtor  and 
creditor.  The  holder  of  a  bank  check  cannot  sue  the  bank  for 
refusal  to  pay  it,  in  the  absence  of  proof  that  it  was  accepted 
by  the  bank  or  charged  against  the  drawer,  Bank  of  the  Re- 
public vs.  Millard,  10  Wall.' 152;  Chapman  vs.  White,  6  [112] 
N.  Y.  R.  412 :  Lloyd  ct  al,  vs.  McCaffrey,  46  Penna.  S.  R.  410. 
The  authorities  are  clear  as  to  the  circumstances  under  which 
a  debtor  to  a  bank  may  claim  the  right  of  set  off.  One  who  is 
a  debtor  to  a  bank,  the  funds  of  which  are  placed  in  the  hands 
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of  commissioners  for  liquidation,  may  properly  claim  a  set  off 
for  anything  due  to  him  from  the  bank  at  the  date  of  the  as- 
signment. Waterman  on  Set-off,  24.  Debtors  of  an  insolv- 
ent bank  in  the  hands  of  a  receiver  may  set  off  demands  which 
were  due  to  them  from  the  bank  whilst  it  was  doing  business 
against  the  debts  due  from  them  to  the  bank.  Barry  vs.  Brett, 
'6  Bos.  (N.  Y.)  627.  A  deposit  in  a  bank  may  be  set  off  against 
a  note  of  the  depositor  held  by  the  bank  at  the  time  of  its  as- 
signment. Bank  vs.  Sherlock,  Leg.  Int.  June  22nd,  1877,  per 
Agnew,  C.  J.  And  it  makes  no  difference  that  the  indebtednesj 
of  the  bank  to  the  customer  had  not  matured  at  the  time  of  t'le 
insolvency.  Morse  on  Banking,  41 ;  Pruyn  vs.  Receiver,  9 
Cowen  413  in  note.  Where  a  person  owes  an  insolvent  bank  on 
a  note  discounted  for  himself,  he  may  set  off  the  proceeds  of  the 
discount  passed  to  his  credit  on  the  books  of  the  bank,  but  not  a 
check  drawn  in  his  favor  by  another  dei>ositor.  Waterman  on 
Set-off,  190:  5  Bosw.  341.  The  bank  at  the  time  it  closed  its 
doors  was  in  no  way  indebted  to  Breckens  or  his  estate;  and  it 
seems  clear  from  the  authorities  cited  that  a  check  drawn  by  a 
creditor  of  the  bank  cannot  be  used  in  payment  of  any  part  of 
the  indebtedness  of  Breckens  to  the  bank  on  account  of  his 
stock.  We  think,  too,  that  the  provision  in  the  27th  section 
of  the  Act  of  i6th  April,  1850,  (Pur.  Dig.  144)  which  directs 
that  the  assignees  of  an  insolvent  bank,  **shall  receive  in  pay- 
mciit  of  debts  due  to  said  bank,  its  own  notes  and  obligations 
and  the  checks  of  its  depositors  at  par,"  means  such  depos- 
itors as  are  at  the  same  time  debtors  to  the  bank.  It  is  not  the 
interpretation  of  the  act,  says  Agnew,  C.  J.,  in  Basehore  vs. 
Assignees  of  F.  &  M.  Bank,  Leg.  Int.  July  13,  1877,  that  any 
one  may  purchase  the  drafts  or  orders  of  a  broken  bank  at  any 
discount,  and  tender  them  in  payment  to  the  assignees."  On 
the  contrary,  the  5th  section  of  the  Act  of  i6th  April,  1850,  ex- 
pressly requires  stockholders  to  pay  their  shares  of  the  capital 
stock  in  gold,  silver  or  notes  of  specie  paying  banks  of  this 
Commonwealth.     (Pur.  Dig.  128.) 

To  allow  this  indebted  stockholder  to  apply  the  check  of 
a  depositor  in  payment  of  his  stock  might  have  the  effect  cf 
giving  one  depositor  a  great  advantage  over  other  creditors  of 
the  same  class.  We  are  pretty  well  convinced  that  had  the 
stockholders  promptly  paid  their  stock  notes  at  the  commence- 
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ment  of  its  financial  difficulties,  the  bank  would  not  have  been 
compelled  to  suspend  business.  Bad  faith  in  this  case  is  not 
imputed  to  anyone.  It  is  plain  nevertheless,  that  if  stockhold- 
ers in  a  bank  could  by  paying  but  the  one-half  of  their  sub- 
scriptions to  the  stock,  and  giving  their  notes  for  the  other 
half,  and  by  their  failure  to  comply  with  their  contract  bring 
the  bank  into  condition  of  insolvency  and  then  discharge  their 
indebtedness  by  purchasing  the  checks  of  depositors,  or  other 
obligations  of  the  bank,  at  a  large  discount,  the  temptation  to 
make  enormous  gains  in  this  way  might  l>e  too  strong  for  some 
men  to  resist  it.  It  is  our  duty  to  prevent,  as  far  as  we  can,, 
honest  creditors  from  running  any  such  risks. 

We  have  discussed  this  case  at  this  length  for  the  reason 
that  it  was  suggested  that  our  present  decision  might  settle  oth- 
er threatened  controversies  growing  out  of  the  suspension  of 
the  Mountain  City  Bank. 

And  now,  October  29th.  1877,  judgment  on  the  case  stated 
for  the  Mountain  City  Company,  the  defendant. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


f    WARNER  &  CO. 
[113]  BLUM  vs.    <     DAVIS  &  CO. 

(     BURNS  &  SCHMUCKER. 

1.  The  defendant  In    a   feigned    issue    (under    theSherlflT's  inter- 
pleader) is  not  bound  to  offer  any  evidence  to  show,  a  right  in  him,  to- 
the  verdict  of  the  jury,  when  the  claimant  fails  in  his  proof 

2.  If  it  is  necessary  to  give  the  record  of  the  formation  of  the  is- 
sue in  evidence  upon  the  trial,  It  is  as  important  to  the  plaintiff  as 
to  the  defendant,  for  unless  the  claimant  has  an  issue  to  try.  it  is  dlfB- 
cult  to  see  upon  what  his  verdict  can  be  based. 

3.  When  an  issue  is  formed,  under  the  interpleader  act,  by  the 
order  of  court,  to  try  the  title  to  property,  all  questions  as  to  the 
right  of  the  sheriff  to  relief  are  concluded  by  the  order  and  the  issue  ^ 
awarded  is  alone  the  subject  of  trial. 

4.  New  trials  refused,  under  all  the  circumstances,  of  these  cases. 
Feigned  Issue^Verdlct  for  defendants.     Motions  for  New  Trials. 

Bechtel,  J. 

In  each  of  the  above  stated  issues  verdicts  were  rendered 
in  favor  of  the  defendants  on  the  26th  January  and  reasons 
for  new  trials  filed  on  the  29th  January,  1878,  which  are  as 
follows : 

First — 'The  defendants  did  not  oflFer  in  evidence  any 
judgment  or  execution,  showing  any  right  in  them  to  a  ver- 
dict." 
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Second — **The  defendants  sent  out  with  the  jury  papers 
that  were  not  offered  in  evidence/' 

Third — *The  verdicts  of  the  jury     were     against     the 
weight  of  the  evidence  and  charge  of  the  Court/' 

Neither  of  the  counsel  in  the  above  cases  took  notes  of  tes- 
timony, and  the  reporter,  who  had  been  in  attendance  during 
the  week,  was  called  to  the  other  court  room  to  report  the 
proceedings  in  an  important  criminal  case,  and  hence  the  only 
notes  of  testimony  were  those  taken  by  the  Court.  These 
are  not  by  any  means  full  or  complete,  and  do  not  give  any- 
thing more  than  the  substance  of  the  oral  testimony.  The 
charge  of  the  Court,  ht^wever,  was  rei)orted  in  full,  (the  re- 
porter having  returned  in  time  to  do  it).  It  is  our  recollec- 
tion that  the  judgments  and  executions,  upon  which  the  is- 
sues were  formed,  were  by  consent  of  counsel  to  be  treated  as 
in  evidence,  and  from  the  statement  of  counsel  for  the  defend- 
ants, at  the  argimient  of  these  motions,  we  believe  that  this  ac- 
cords with  their  recollection  on  the  subject.  Certain  it  is  that 
the  counsel  for  the  claimant  handed  to  the  Court  these  three 
executions  together  with  the  execution  of  Bancroft  &  Co.  vs. 
Lyon  Blum,  the  latter  offered  in  evidence  by  him.  These 
writs  were  made  use  of  only  for  the  purpose  of  fixing  the 
dates  of  the  resjjective  levies ;  no  other  reference  whatever  was 
made  to  them  in  the  charge.  At  the  conclusion  of  the  charge 
the  counsel  of  the  defendants  took  these  writs  and  in  the  pres- 
ence of  the  claimant's  counsel,  and  after  directing  his  atten- 
tion to  them,  with  the  (jermission  of  Court,  and  without  any 
objection  from  either  party,  handed  them  to  the  jury.  It  is 
because  these  three  writs  were  sent  out  with  the  jury  that  the 
[114]  plaintiff  now  urges  uixm  the  attention  of  the  Court  the 
first  and  second  reasons  herein  stated.  We  regret  that  we 
have  not  an  official  reiK)rt  of  the  evidence,  owing  to  the  ab- 
sence of  the  reporter,  for  we  are  entirely  satisfied  that  had  we 
such  reix)rt  it  would  establish  the  fact  that  these  writs  were  to 
be  considered  in  evidence.  One  of  the  plaintiffs'  counsel  now 
alleges  they  were  not  in  evidence  and  hence  the  first  and  sec- 
ond reasons.  We  might  dismiss  the  second  of  these  reasons 
with  the  remark  that  it  has  not  been  shown  that  any  papers 
not  in  evidence  were  sent  out  with  the  jury,  nor  is  there  any- 
thing upon  the  record  t(^  establish  it.  But  we  prefer  to  ex- 
amine all  the  reasons  filed  by  the  claimant  without  any  such 
disposition.  The  defendant  in  a  feigned  issue  is  not  bound 
to  offer  any  evidence  to  show  a  right  in  him  to  the  verdict  of 
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the  jury,  when  the  plaintiff  fails  in  his  proof.  The  claimant 
is  in  all  cases  to  be  the  plaintiff,  and  the  burden  of  the  issue  is- 
upon  him,  in  the  first  instance.     If  he  fails  to  make  out  his 

case  there  must  be  a  verdict  for  the  defendant  in  the  issue,  and 
the  jury  need  not,  in  such  case,  go  on  to  mquire  whether  the 
goods  are  the  goods  of  the  defendant,  or  whose  goods  they^ 
are.  The  claimant  by  the  verdict  is  shown  to  be  a  stranger, 
who  has  no  right  to  intermeddle  in  what  does  not  concern 
him.  Conkling  vs.  Sayers,  3  Ed.  T.  &  H.  Pr.,  Vol.  i,  p.  907. 
In  the  case  of  the  Tremont  Coal  Co.  vs.  Manly,  10  P.  F. 
Smith,  384,  the  Supreme  Court  decided  that  in  an  issue  in  the- 
Sheriff's  interpleader  the  claimant  is  properly  the  plaintiff, 
and  the  burden  of  proving  title  to  the  goods  is  on  him,  and 
in  this  case  the  issue  was  determined  in  favor  of  the  defend- 
ant, without  reference  to  his  evidence,  upon  the  ground  that 
the  claimant's  evidence  was  insufficient.  And  this  seems  but 
a  reasonable  and  just  rule  in  feigned  issues,  for  if  the  claim- 
ant cannot  prove  that  the  property  levied  upon  at  the  time  of 
levy  was  his,  why  should  he  be  allowed  to  call  upon  the  de- 
fendant in  the  execution,  or  that  it  was  levied  upon  as  the 
property  of  the  defendant  in  the  execution,  or  where  it  was  so 
levied  upon?  how  are  these  matters  important  to  him  if  he  does 
not  own  the  property?  While  either  party  in  a  feigned  issue 
may  offer  in  evidence  the  judgment  execution  and  levy,  or  the 
record  to  show  the  formation  of  the  issue,  yet  we  do  not  think 
that  the  defendant  is  compelled  to  do  so,  to  entitle  him  to  a 
verdict,  when  the  claimant  fails  to  prove  title  to  the  property. 
If  it  is  at  all  necessary  to  put  the  record  of  the  formation  of  the 
issue  in  evidence  it  is  as  necessary  to  the  plaintiff's  case  as  to 
the  defendant's,  for  unless  he  has  an  issue  to  try  it  is  difficult 
to  see  upon  what  he  would  base  a  verdict.  But  we  are  dis- 
l)ose(l  to  think  that  all  questions  of  judgment,  execution  and 
levy  are  for  the  purposes  of  the  issue  disposed  of  when  the 
Sheriff's  rule  is  made  absolute;  prior  to  that  the  claimant  may 
avoid  issue,  if  he  wishes,  and  contest  the  title  with  the  pur- 
chaser at  the  Sheriff's  sale,  or  if  he  is  unable  to  furnish  bonds 
the  Court  will  protect  by  directing  the  proceeds  of  sale  to  be 
])aid  into  court  for  distribution.  But  when  he  joins  issue  and 
in  his  bond  and  pleadings  asserts  the  existence  of  the  execu- 
tion and  levy,  we  doubt  his  right  to  deny  these  assertions,  af- 
ter he  has  delayed  the  defendant  and  put  him  to  trial.  If  he 
can  deny  the  existence  of  this  issue,  he  could  but  ask  the 
Court  to  dismiss  the  entire  proceeding,  and  to  do  that  would" 
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produce  the  same  result,  so  far  as  he  is  concerned,  as  a  verdict 
for  the  defendant,  surely  the  plaintiff  could  not  ask  a  verdict 
upon  such  ground.  To  do  that  would  be  to  fix  the  title  to 
the  roperty  in  him,  not  because  he  had  proved  he  [115] 
owned  it,  but  because  the  defendant  failed  to  show  that  the 
Sheriff  had  levied  upon  it,  as  the  property  of  another,  or  that 
there  was  a  judgment  and  execution  against  another  in  whom 
the  title  was  alleged  to  be.  In  Phillips  vs.  Reagan,  25  P.  F. 
Smith,  381,  Justice  Sharswood  says:  **It  is  not  necessary 
to  a  Sheriff's  interpleader  that  there  should  have  been  an 
actual  levy  on  the  goods,  which  are  subject  matter  of  the  ad- 
verse claim.  *  *  *  When  an  issue  is  formed  to  try  the 
property,  under  the  order  of  the  Court,  all  questions  as  to  the 
right  of  the  sheriff  to  relief  are  concluded  by  the  order  and 
the  parties  go  to  trial  simply  upon  the  issue  awarded.''  See 
also  Grant  vs.  Hancock,  5  Phila.  Rep.  193.  If  it  be  said  the 
three  executions  were  out  with  the  jury  and  were  not  in  evi- 
dence, we  answer  we  do  not  think  that  they  are  such  impor- 
tant papers  as  would  entitle  the  plaintiff  to  another  trial ;  they 
but  referred  to  the  date  of  levy  and  the  goods  levied  upon,  and 
I)oth  these  matters  had  been  inquired  of  during  the  examina- 
tion of  the  witnesses,  and  they  were  out  with  the  knowledge  of 
both  parties  and  without  objection  from  either.  We  do  not 
think  these  writs  could  have  had  the  least  influence  with  the 
jury  in  producing  the  verdict,  and  we  believe  they  were  in  evi- 
dence. But  it  has  been  held  that  a  party  moving  for  a  new 
trial  will  be  confined  to  the  ground  of  objection  taken  at 
the  trial.  Cooper  vs.  Abrahams,  9  Phila.  Rep.  165;  Kline 
vs.  Gundrum,  i  Jones  242.  In  Boyd,  1  Watts  365,  it  is  said 
that  "On  a  motion  for  a  new  trial  it  has  l)een  rei)eatedly  held 
that  the  admission  of  irrelevant  testimony  is  no  cause  of  a  re- 
hearing unless  it  appears  to  have  worked  manifest  injury  to 
the  party.**  Did  the  evidence  warrant  the  verdicts  in  these  is- 
sues? The  property  was  sold  at  sheriff's  sale  on  the  3d  May, 
1872,  as  the  property  of  Lyon  Blum,  and  purchased  by  G.  L. 
Reagan,  a  physician,  who,  without  removing  or  taking  actual 
possession  thereof  within  ten  days  thereafter  sold  it  to  \\^>lff 
Levine,  the  son-in-law  of  Lyon  Blum,  and  he  piMcl  to  said  Rea- 
gan the  price  by  him  paid  at  the  sheriff's  sale  out  of  the  pro- 
ceeds of  the  goods  themselves.  Said  Levine  did  not  take  actual 
possession  of  the  store,  but  left  it  with  his  father-in-law,  who 
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dealt  with  the  goods  as  his  agent,  under  a  written  power  of  at- 
torney, until  August,  1875.  During  this  time  Levine  was  eith- 
er engaged  in  other  husiness  or  employed  by  another  in  the 
same  town.  Lyon  Blum  denies  that  his  son-in-law  paid  Rea- 
gan with  moneys  arising  from  the  sale  of  the  goods,  and  in  this 
particular  they  contradict  each  other.  In  August,  1875,  Levine 
sold  the  store  to  Solomon  Blum,  the  plaintiff  in  these  issues, 
who  is  the  son  of  Lyon  Blum  and  was  at  this  time  and  until 
November,  1876,  under  age.  The  bill  of  sale  says  the  con- 
sideration was  $3,000,  but  Levine  and  Sol.  Blum  say  it  was  but 
$1,900;  and  yet  it  was  claimed  that  the  property  transferred 
was  worth  $3,000,  and  the  plaintiff  says  the  stock  was  worth 
from  $2,000  to  $3,000,  besides  which  he  collected  at  Septem- 
ber of  1875  and  paid  over  $800  from  the  books  of  Levine.  Not 
one  cent  of  the  $1,000  was  paid  to  Levine,  but  the  entire 
amount  was  made  use  of  to  pay  the  debts  which  had  been  cre- 
ated during  his  alleged  ownership;  and  this  was  paid  either 
out  of  the  book  accounts  of  Levine  or  the  proceeds  while  the 
plaintiff  was  engaged  twenty-one  months  as  employee  else- 
where (fourteen  months  in  Plymouth  and  seven  months  as 
traveling  salesman  for  city  houses.)  It  was  shown  that  Lyon 
Blum  brought  into  this  store  a  portion  of  the  goods  appraised 
to  him  under  the  exemption  law  in  1872  and  sold  them  over  the 
same  [116]  counter  and  also  that  upon  one  or  two  occasions 
Sol.  Blum,  when  called  upon  to  pay  for  goods  which  his  father 
had  purchased  in  his  name,  although  not  disputing  the  receipt 
thereof  or  the  correctness  of  the  bill  set  up  his  infancy  in  bar 
of  payment  therefor.  In  view  of  this  testimony,  all  of  which 
was  carefully  submitted  to  the  jury,  we  cannot  say  that  the  ver- 
dicts were  not  warranted  by  the  evidence.  "A  verdict  must  be 
decidedly  against  the  evidence  to  justify  a  new  trial.  It  is  not 
enough  that  the  court  do  not  take  the  same  view  of  it  as  the 
jury.''  Griffith  vs.  Willing,  3  Binney  317:  Fehl  vs.  Good,  2 
Binney  495.  The  testimony  of  Mr.  McCamant  is  at  most  but 
cumulative;  it  relates  entirely  to  the  payment  of  the  $1,900 
bond,  and  this  was  produced  at  the  trial  from  the  posssession  of 
the  plaintiff  and  sent  with  the  jury,  accompanied  by  the  testi- 
mony of  Levine  and  himself;  that  it  was  paid  and  having  upon 
it  the  endorsement  of  part  payment  in  the  handwriting  of  Mr. 
McCamant,  which  is  sul)stantially  what  is  contained  in  his  dep- 
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ositions.  It  is,  therefore,  difficult  to  see  how  this  evidence 
would  have  assisted  the  plaintiff,  besides  it  is  not  after  discov- 
ered testimony,  its  existence  having  been  well  known  to  the 
plaintiff  prior  to  the  trial.  The  same  may  be  said  with  refer- 
ence to  the  receipts  for  the  payment  of  the  bond.  They  were  in 
plaintiff's  possession  at  the  time  of  the  trial,  and  his  failure  to 
produce  them  there  cannot  now  be  urg:ed  as  ground  for  new 
trials.  4  Phila.  Rep.  215.  And  now,  Mary  6th,  1878,  the  mo- 
tions for  new  trials  in  above-stated  cases  are  overruled  and  new 
trials  refused. 


QUARTER  SESSIONS  OF  LACKAWANNA  COUNTY. 


IX  RE  PETITION  OF  BOROUGH  OF  ARCHBALD  FOR 

LEVY  OF  A  SPECIAL  TAX. 

The  Court  has  no  power  to  order  the  levy  of  a  special  tax  to  pay 
the  indebtedness  of  a  borough. 

H.^ND,  J. 

This  is  a  petition  on  the  part  of  the  president  of  tlie  town 
council  of  the  horough  of  Archbald.  setting  forth  that  the  bor- 
ough is  indebted  in  a  sum  exceeding  the  amount  which  the  tr- 
ough may  collect  in  any  year  l)y  taxation  as  at  present  regulat- 
ed, and  praying  for  an  examiner  to  ascertain  the  indebtedness, 
and  the  issuing  of  a  mandamus,  if  he  shall  report  facts  showing 
such  indebtedness  as  alleged. 

The  court  has  no  power  to  grant  the  petition  and  meet  the 
emergency  in  this  case.  Power  is  given  to  the  Court  of  Quar- 
ter Sessions  in  such  cases  relating  to  townships  by  the  Act  31 
March,  1864,  P.'L.  162,  but,  while  it  would  appear  that  this 
act  might  possibly  be  construed  to  cover  the  case  of  a  borough 
from  its  general  language  and  the  reason  for  the  law,  it  has 
been  held  in  Heiser  vs.  The  Borough  of  Shenandoah  that  it 
does  not  apply  to  tK)roughs.  This  case  is  given  at  length  with 
the  opinion  of  Walker,  Judge,  in  i  Legal  Chronicle,  p.  118,  and 
was  decided  upon  argument.  The  prayer  of  the  petitioner  is 
therefore  denied. 
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COURT  OF  COMMON   PLEAS  OF  SCHUYLKILL  COUNTY. 


[117]  RUTH  LEIB  ET  AL.,  AdmVs  of  DANIEL  H.  LEIB, 

Deceased,  vs.  JAMES  LANIGAN. 

If  A  makes  a  note  to  B  or  his  order,  intending  to  lend  B  his  credit^ 
and  gives  it  to  B  to  raise  money  on,  B  cannot  sue  A  on  that  note; 
but  if  he  indorses  It  to  C,  who  discounts  the  note  in  good  faiths 
knowing  it.  however,  to  be  an  accommodation  note,  and  without 
vaiua1)le  consideration,  C  can  nevertheless  recover  the  money  from  A. 
Rule  to  Show  Cause  why  Judgment  should  not  be  entered  for 
want  of  a  Sufficient  Affidavit  of  Defence. 

Pershing,  P.  J. 

The  affidavit  of  defence  in  this  case  alleges  that  the  note  in 
suit  is  one  of  several  renewals  of  an  accommodation  note  made 
by  the  maker,  (the  defendant,)  for  the  benefit  of  the  payee,  by 
whom  it  was  indorsed  to  the  plaintiff ;  and  that  the  plaintiff, 
with  the  knowledge  that  the  maker  received  no  consideration 
from  the  payee,  discounted  the  original  note  and  the  renewals 
at  a  usurious  rate  of  interest.  Defendant  avers  that  on  this 
ground  he  is  entitled  to  a  credit  on  the  note  in  suit  of  five  hun- 
dred dollars  and  upwards. 

In  support  of  this  as  constituting  a  defence  the  case  of 
Gaul  vs.  Willis,  2  Casey  259,  has  been  cited.  There  the  holder, 
who  was  the  second  indorsee,  was  allowed  to  recover  from  the 
maker  of  an  accommodation  note  the  entire  amount  according 
to  its  tenor,  though  the  discount  at  each  negotiation  exceeded 
six  per  cent.  It  is  said,  however,  by  the  Court,  that  the  plain- 
tiflf  had  no  notice  whatever  of  the  purpose  for  w^hich  the  note 
was  made.  Want  of  knowledge  in  that  case  is  made  to  distin- 
guish it  from  this  one,  where  knowledge  on  the  part  of  the 
plaintiff,  that  as  between  the  maker  and  payee .  the  note  was  a 
mere  accommodation,  is  distinctly  alleged.  Supposing  the  al- 
legation to  be  proved,  we  do  not  think  it  would  stand  in  the 
way  of  a  recovery  by  the  plaintiflf.  The  bona  fide  sale  of  a 
note,  lx)nd  or  other  security  at  a  greater  discount  than  would 
amount  to  legal  interest,  is  not,  per  se,  a  loan,  although  the  note 
may  be  indorsed  by  the  seller,  and  he  remains  responsible;  9 
Peters,  103;  6  Ohio  St.  R.,  19.  An  action  by  an  indorsee 
against  the  maker  cannot  be  defeated  by  showing  that  no  con- 
sideration passed  to  the  maker  from  the  payee  and  indorser.  It 
is  sometimes  said  that  such  defence  is  good  against  the  indorsee 
when  he  took  the  paper  with  notice  of  the  want  of  considera- 
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tion,  or  of  any  circumstances  which  would  have  avoided  the 
note  in  the  hands  of  the  indorser.  But  the  case  of  an  accommo- 
dation note,  whether  made  or  indorsed  for  the  benefit  of  the 
party  to  whom  the  maker  or  indorser  intends  to  lend  his  credit,, 
is  an  exception  to  this  rule.  If  A  makes  a  note  to  B  or  his  or- 
der, intending  to  lend  B  his  credit,  and  gives  it  to  B  to  raise 
money  on,  B  cannot  sue  A  on  that  note;  but  if  he  indorses  it  ta 
C,  who  discounts  the  note  in  good  faith,  knowing  it,  however,, 
to  be  an  accommodation  note,  and  without  valuable  considera- 
tion, C  can  nevertheless  recover  the  money  from  A.  The  mak- 
er may,  therefore,  have  a  defence  against  the  payee  which  he 
cannot  have  against  the  [ii8]  indorsee  who  has  knowledge  of 
that  defence,  i  Pars.  Con.,  215.  In  addition  to  the  authori- 
ties cited  by  this  author,  we  may  refer  to  Moore  vs.  Baird,  6 
Casey,  138.  That  case  decides  that  **the  endorsee  of  an  accom- 
modation note  may  recover  the  whole  amount  of  it  from  the 
maker,  although  he  purchased  it  from  the  payee  at  a  greater 
discount  than  six  per  cent.**  And  this  is  true,  though  the  hold- 
er, at  the  time  he  purchased,  knew  that  it.  was  an  accommoda- 
tum  note,  and  that  there  was  no  consideration  between  the  mak- 
er and  the  payee.  This  decides  every  question  raised  by  the 
aflfidavit  of  defence  before  us.  The  subject  is  discussed  at 
length  in  2  Pars,  on  Con.  221  et  seq,,  in  the  section  on  **sales  of 
notes  and  other  choses  in  action."  See  also  Fulweiler  vs. 
Hughes,  5  Harris,  440:  Lord  vs.  Ocean  Bank,  8  H.  384.  The 
maker  of  the  note  is  called  on  in  this  action  to  do  nothing  more 
than  he  has  promised.  He  has  nothing  to  do  with  the  fact  that 
the  holder  of  the  note  purchased  it  for  a  less  sum  than  its  face 
called  for. 

It  is  directed  that  the  rule  be  made  absolute,  and  that  judg- 
ment be  entered  in  favor  of  the  plaintiflf  for  want  of  a  sufficient 
affidavit  of  defence. 
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HEFFNER  vs.  BEAHLER  ct  ux. 

In  suits  against  husband  and  wife  the  record  must  show  the  legal 
liability  of  the  wife,  in  order  to  bind  her.     If  it  does  not  show  this, 
the  judgment  is   void   as   to    her,   and   she   may   take   advantage   of 
this  at  any  time  and  at  any  stage  of  the  proceedings. 
Certiorari  to  Justice  of  the  Peace. 

Green,  J. 

Both  of  these  procee(Ungs  must  be  reversed  for  palpable 
errors  upon  the  record.  They  are  suits  against  husband  and 
wife  for  the  recovery  of  a  debt  of  some  kind.  What  was  the 
nature  of  the  indebtedness  is  not  stated,  nor  is  anything  what- 
■ever  stated  upon  the  record,  setting  forth  the  grounds  of  the 
liability  of  the  wife.  It  is  not  stated  that  the  debt  was  contract- 
ed by  the  wife,  nor  that  it  was  for  necessaries  purchased  for 
lierself  and  family.  In  order  to  hold  the  wife,  1)oth  these  requi- 
sites should  not  only  have  been  proved,  but  should  have  been 
set  out  on  the  record  of  the  justice.  The  record  shows  nothing 
of  the  kind.  This  being  so,  the  justice's  record  does  not  set 
forth  sufificient  to  show  that  he  had  jurisdiction  in  the  matter, 
so  as  to  make  a  judgment  against  the  wife  valid  and  binding. 
And  it  has  been  expressly  ruled,  that  such  a  want  of  jurisdic- 
tion may  be  taken  advantage  of,  even  after  the  expiration  of  the 
twenty  days  allowed  for  an  appeal  or  a  certiorari.  Ingham  vs. 
Sickler  ct  nx.    I  Leg.  Chron.  151. 

Justices  of  the  peace  should  understand  that  the  Act  of 
Assembly  must  be  strictly  and  carefully  pursued,  where  it  is 
intended  to  hold  the  wife  as  well  as  the  husband.  The  record 
must  show  the  legal  liability  of  the  wife.  Even  after  a  judg- 
ment has  been  regularly  obtained  against  both  husband  and 
wife,  execution  must  issue  in  the  first  instance  against  the 
[119]  husband  alone,  and  upon  the  return  of  nulla  bona  then 
against  the  wife.  This  was  not  done  in  this  case,  and  we 
i5hould  have  been  compelled  to  set  aside  the  executions  issued  in 
these  cases,  even  if  we  could  have  sustained  the  judgments. 

It  is  not  necessary  to  note  the  other  exceptions  to  these 
proceedings.  It  is  evident  from  what  has  already  been  said, 
that  they  must  be  reversed.     Proceedings  reversed. 
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SCHAMO  vs.  ZEIGLER.    - 

A  certified  copy  of  proceedings  In  bankruptcy,  which  are  necessary 
and  indispensable  to  sustain  the  plaintiff's  cause  and  insure  a  ver- 
dict, is  a  part  of  the  legal  costs  of  the  case. 

Taxation  of  Costs.     Appeal   from   the   Decision  of  the  Protfv$no- 
tary  by  the  Plaintiff. 

Walker,  J. 

In  the  plaintifif's  bill  of  costs  in  the  above  case  there  is  an 
item  of  $195.40  for  a  certified  copy  of  the  proceedings  in  bank- 
ruptcy in  the  District  Court  of  United  States.  This  item  the 
prothonotary  refused  after  argument  to  allow  the  plaintiff  on 
the  ground  that  it  was  not  a  legal  charge,  to  which  decision  the 
plaintiflf  excepted  and  appealed  to  this  court.  The  reason  as- 
signed in  his  written  opinion  is  that  the  defendant  is  not  re- 
quired to  pay  the  expenses  for  copies  of  papers  necessary  to 
the  establishment  of  the  plaintiff's  title,  and  he  relies  on  Mur- 
phy vs.  Lloyd,  3  Wharton,  356;  Caldwell  vs.  Miller,  lo  Wright 
2T^^,  and  Leeds  vs.  Loud,  2  Miles  189.  Before  reviewing  the 
above  authorities,  there  are  certain  facts  in  this  case  relative  to 
the  disputed  item  which  it  becomes  necessary  to  consider.  On 
the  trial  of  this  case  (which  was  an  action  of  ejectment)  it  be- 
came necessary  for  the  plaintiff  to  prove  the  bankruptcy  of  the 
defendant  and  the  sale  of  his  property  by  his  assignee  through 
which  the  plaintiff  claimed  title.  That  portion  of  the  record  of 
the  proceedings  in  the  District  Court  of  the  L'nited  States 
which  contained  the  decree  of  Zeigler's  bankruptcy,  the  sale  of 
his  real  estate,  and  the  confirmation  of  the  deed  to  Schamo- 
was  offered  in  evidence.  This  was  objected  to  by  the  defen- 
dant on  the  ground  that  it  was  not  the  whole  record  and  sus- 
tained by  the  court,  and  the  plaintiff  suffered  a  non-suit.  After- 
wards the  non-suit  was  taken  off  upon  payment  of  the  costs  by 
the  plaintiff  and  on  the  second  trial  of  this  case  the  whole  rec- 
ord, a  voluminous  document  costing  $195.40,  was  produced  in 
evidence  and  the  plaintiff  obtained  a  verdict.  The  defendant 
now  claims  that  he  should  not  pay  this  item  and  the  prothono- 
tary has  sustained  him  and  stricken  it  out  of  the  bill  of  costs. 
Hence  this  appeal.  In  the  absence  of  any  adjudged  case  it 
would  appear  reasonable  and  proper  that  the  defendant  should 
pay  these  costs,  for  he  demanded  the  entire  record  and  for  the 
want  of  which  he  non-suited  the  plaintiff.    The  portion  of  the 
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record  that  was  first  oflfered  in  evidence  was  the  material  part 
of  the  plaintiff's  title,  for  it  contained  the  decree  of  the  Dis- 
trict Court  adjudging  Zeigler  a  bankrupt,  the  sale  of  his  prop- 
erty and  the  confirmation  of  the  deed  [120]  to  plaintiflf  under 
seal  of  the  court.  The  expense  was  trifling.  But  it  was  not  the 
whole  record  complete  and  entire,  containing  material  and  im- 
material matters,  and  hence  the  court  sustained  the  objection. 
There  was  no  disposition  on  the  part  of  the  plaintiff  to  increase 
the  costs.  Under  this  state  of  facts,  can  the  defendant  now  be 
relieved  from  the  payment  of  this  claim?  Clearly,  he  cannot, 
unless  the  authorities  sustain  him.  By  the  statute  of  Gloucester 
costs  were  allowed  to  plaintiff  if  a  verdict  be  found  for  him, 
but  made  no  provision  for  a  defendant's  costs.  This  was  con- 
strued to  mean  all  costs  of  the  suit  (Brightly  on  Costs,  294) 
and  was  afterward  made  by  statute  of  23  of  Henry  VIII  and 
the  statute  of  4  James  I,  to  extend  to  a  defendant.  Roberts* 
Dig.  140;  Troubat  &  Haly  734.  In  the  case  of  Murphy  vs. 
Lloyd,  3  Wharton  356,  at  the  trial  the  plaintiff  produced  cop- 
ies of  certain  deeds  and  powers  of  attorney  from  the  recorder's 
office  which  he  gave  in  evidence  in  support  of  his  title.  For 
these  the  court  say  the  defendant  is  not  required  to  pay.  No 
reason  is  assigned  by  the  court,  but  it  is  probable  the  reason 
was  that  as  the  plaintiff  had  failed  to  produce  the  original  deeds 
through  w^hich  he  claimed  title  and  which  he  was  presumed  to 
have  he  could  not  charge  for  certified  copies.  In  McWilliams 
v<?.  Hopkins,  i  Wharton  276.  it  was  decided  that  the  costs  of  a 
bill  to  perpetuate  testimony  must  be  struck  out  as  not  having 
been  incurred  in  the  cause,  but  in  a  distinct  proceeding.  And 
as  Mr.  Brightly  says  (on  page  295  in  his  treatise  on  costs)  the 
reason  assigned  shows  that  if  these  costs  had  accrued  in  the 
suit  which  had  been  tried  they  w^ould  have  been  allowed.  Neith- 
er can  the  services  of  a  surveyor  appointed  by  the  court  under 
a  rule  authorizing  such  appointment  in  ejectment  causes  be  tax- 
able against  the  losing  party  as  part  of  the  costs  in  the  case. 
Caldwell  vs.  Miller,  10  Wr.  233. 

In  Leeds  vs.  Loud,  2  Miles  189,  it  was  held  that  the  costs 
of  an  exemplification  of  office  papers  (where  the  papers  were 
rejected  on  the  trial)  is  not  allowable  for  the  reason  that  the 
party  offering  them  obtained  a  verdict  without  them.  They 
were  therefore  not  necessary  to  his  case,  and  differs  from  the 
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present  case  in  this  material  respect — that  the  proceedings  in 
bankruptcy  were  indispensable  to  the  plaintiff's  right  of  recov- 
-ery  and  for  the  want  of  which  he  was  non-suited  in  a  former 
trial  and  obliged  to  pay  costs.  The  authority  which  governs 
the  allowance  of  this  item  in  my  opinion  is  Brandenberry  vs. 
The  Farmers*  and  Mechanics'  Bank,  Brightly  on  Costs,  293, 
which  was  an  action  brought  by  an  attorney  to  recover  compen- 
sation for  professional  services  rendered  to  the  defendant.  The 
District  Court  of  Philadelphia  decided  after  argument  (in 
which  the  foregoing  cases  were  cited )  that  the  costs  of  exempli- 
fication of  the  records  of  certain  actions  in  other  counties  of 
the  State  in  which  the  plaintiff  had  acted  as  the  defendant's  at- 
torney, and  which  were  admitted  in  evidence  in  support  of  his 
claim  should  l>e  allowed  in  the  taxation  of  the  plaintiff's  bill  of 
costs.  From  these  authorities,  we  think  it  was  error  for  the 
prothonotary  to  strike  out  the  item  of  expenses  for  the  certi- 
fied copy  of  the  proceedings  in  bankruptcy. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[121]  KESSLER  vs.  HAUPT. 

An  action  was  referred  to  arbitrators  under  the  compulsory  arbi- 
tration law.  Between  the  time  they  were  chosen  and  the  time  fixed 
for  meeting,  the  plaintiff  died.  His  executors  appeared,  together 
with  the  defendant  and  the  counsel  of  the  parties,  and  proceeded  to 
trial  without  objection.  The  arbitrators  awarded  in  favor  of  plain- 
tiff's executors.     The  court  refused  to  set  the  award  aside. 

Rule  to  show  cause  why  the  award  of  arbitrators  should  not  be 
set  aside. 

Pershing^  P.  J. 

The  facts  in  this  case  are  peculiar.  Between  the  time  of 
choosing  the  arbitrators  and  the  day  for  their  meeting  the  plain- 
tiff died.  When  they  met  a  vacancy  in  their  number  was  filled 
by  agreement  of  counsel.  It  was  admitted  that  the  plaintiff 
was  dead,  and  that  William  Kessler  and  Elias  Kessler  were  his 
executors.  The  arbitrators  were  sworn  and  the  trial  proceeded 
before  them  in  the  presence  of  these  executors,  the  defendant 
and  their  respective  counsel.  After  hearing  **the  parties,  their 
proofs  and  allegations,"  the  arbitrators  made  an  award  in  favor 
of  the  executors.  This  award  was  filed  on  the  17th  of  April, 
1879,  and  on  the  same  day  the  death  of  the  plaintiff  was  sug- 
gested and  his  executors  substituted  on  the  record.    These  are 
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the  undisputed  facts,  and  it  is  claimed  they  are  sufficient  to  set 
aside  this  award. 

The  26th  section  of  the  act  of  24th  February,  1834,  (Purd. 
Dig.  38,  pi.  4)  provides,  that  **the  executors  or  administrators 
of  any  person  who,  at  the  time  of  his  decease,  was  a  party, 
plaintiff,  i)etitioner  or  defendant  in  any  action  or  legal  proceed- 
ing, dei)en(ling  in  any  court  of  this  Commonwealth,  shall  have 
full  power,  if  the  cause  of  action  doth  by  law  survive  to  them, 
to  become  party  thereto,  and  prosecute  or  defend  such  suit  or 
proceeding  to  final  judgment  or  decree,  as  fully  as  such  dece- 
dent might  have  done  if  he  had  lived:  and  if  such  plaintiff  or 
petitioner  die  after  judgment  or  decree  in  his  favor,  his  execu- 
tors or  administrators  may  proceed  to  execution  thereupon,  as 
such  plaintiff  or  petitioner  might  have  done  if  he  had  lived.'' 

I  have  found  no  decided  case  which  meets  the  precise  facts 
of  this  one.  It  is  usual  to  substitute  the  executor  on  the  record 
without  a  set.  fa.  by  suggesting  the  death  of  the  party.  In 
Gemmill  v.  Butler,  4  Barr  2^2.  where  the  plaintiff  died  after 
final  judgment,  it  was  said  this  substitution  was  not  necessary, 
for  the  executor  may  make  suggestion  of  the  death  in  an  at- 
tachment in  execution  issued  on  the  judgment.  And  in  Day 
v.  Sharp,  4  Wharton  339,  it  was  held,  that  an  execution  issued 
in  the  name  of  a  plaintiff  who  is  dead,  and  without  a  scire 
facias  to  substitute  his  representatives,  is  not  absolutely  void, 
and  the  party  may  justify  under  it.  The  same  rule  at  one 
time  existed  against  a  deceased  defendant,  but  now,  by  the  ex- 
press language  of  the  33d  section  of  the  act  of  24th  February, 
1834,  it  is  necessary  to  warn  his  representatives  by  sci.  fa,  be- 
fore execution  can  issue.  That  a  judgment  can  \ye  taken 
against  a  deceased  party,  whether  plaintiff  or  defendant,  and 
not  be  a  nullity,  was  decided  in  Carr  v.  Townsend's  executors, 
13  Sm.  202.  If  the  representatives  of  a  party  [122]  who  has 
died  pendente  lite,  appear  and  go  on  to  trial  without  a  scire 
facias,  it  is  too  late  after  verdict  for  the  adverse  party  to  object 
to  the  want  of  a  sci.  fa.,  3  Marsh,  Ken.  Rep.  360,  cited  in  2  T. 
&  H.  Pr.  709. 

The  remarks  of  Chief  Justice  Gibson,  in  Graham's  Ap.,  4 
Watts  44,  have  some  bearing  on  the  question  before  us.  Af- 
ter noticing  the  fact  that  before  arbitration  there  are  no  plead- 
ings, and  that  the  entering  of  a  nolle  prosequi  was  necessary  to 
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make  the  award  in  that  case  consistent  with  form  he  said :  **But 
we  are  not  to  look  for  technical  congruity  in  the  proceedings  of 
arbitrators.  Where  they  happen  to  be  independent  instru- 
ments of  judicial  administration,  the  most  that  can  be  expected 
from  them  is  the  substance  of  justice  without  its  forms.  Even 
if  a  nolle  prosequi  could  be  entered  before  arbitrators,  which 
may  be  doubted,  yet  as  they  are  not  bound  to  common  law 
forms  in  giving  effect  to  common  law  responsibilities,  the  per- 
sonal discharge  of  a  joint  defendant,  by  the  terms  of  the  award, 
is  but  equivalent  in  fact  to  a  discharge  o-f  him  by  the  act  of  the 
plaintiff.  The  most  that  can  Ije  said  of  it  is,  that  it  exhibits  an 
apparent  incongruity  in  the  proceedings,  which,  however,  is 
insufficient  to  overturn  an  award  that  may  be  superior  to  ex- 
ception on  the  merits." 

In  a  note  to  page  709  of  Dunlop's  Digest,  it  is  broadly 
stated  that  in  their  findings  arbitrators  are  untrammeled  by  the 
pleadings,  and  they  may  award  anything  which  a  jury  could, 
under  any  state  of  the  pleadings,  to  which  they  could  be 
brought  under  the  statute  of  amendments.  If  this  is  a  correct 
legal  deduction  from  the  decisions  there  referred  to,  it  would 
cover  the  case  in  hand. 

In  Bemus  v.  Clark  et  al.,  5  Casey  251,  it  is  said  that  the 
court  may  grant  a  new  trial  by  setting  aside  an  award  under 
the  compulsory  arbitration  law,  if  there  has  been  misbehavior 
in  the  arbitrators,  or  the  award  has  been  procured  by  corrup- 
tion or  other  undue  means.  Neither  of  these  is  alleged  in  the 
case  before  us.  Bemus  v.  Clark  was  an  award  of  arbitrators 
which  the  court  below  refused  to  set  aside.  The  facts  were 
somewhat  unusual.  Referring  to  them,  Lowrie.  J.,  said  :  'The 
question  here  is,  is  there  anything  on  the  record  to  justify  the 
judgment?  We  find  a  reference  and  an  award ;  but  the  award 
is  not  by  the  arbitrators  first  appointed — there  having  been  two 
persons  substituted.  The  objection  to  this  is,  that  the  substitu- 
tion was  irregular,  especially  of  one  of  the  arbitrators,  he  hav- 
ing been  substituted  by  the  other  two,  withtnit  any  apparent 
consent  of  the  parties.  But  neither  does  it  appear,  as  to  one  of 
the  arbitrators  first  chosen  that  he  had  ever  been  notified  to  at- 
tend ;  and  we  might  mention  other  facts  omitted  to  be  stated. 

"We  do  not  scan  the  reports  of  arbitrators  in  the  same  way 
we  do  the  record  of  the  proceedings  of  the  court,  for  the  law 
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does  not  require  them  to  report  anything  but  their  decision; 
and  they  are  a  mere  transient  tribunal,  not  expected  to  be 
skilled  in  strictness  of  forms.  We  presume  everything  to  have 
been  regularly  done  by  them,  when  it  does  not  appear  to  be  ir- 
regular; and  even  if  it  appears  irregular,  we  presume  the  con- 
sent of  the  parties  if  they  were  present.  And  we  do  no  wrong 
by  this,  for  the  party  who  thinks  himself  wronged  may  appeal." 

Without  dwelling  on  these  cases,  or  citing  others,  we  think 
they  afford  sufficient  ground  for  sustaining  this  award.  The 
tendency  of  recent  legislation  is  to  sweep  away  legal  technical- 
ities where  they  interpose  to  prevent  substantial  justice  on  the 
merits  of  a  case.  In  the  present  case  the  executors  of  the  de- 
ceased plaintiff,  the  defendant,  and  their  counsel  [123]  came 
before  arbitrators  of  their  own  choosing,  and  proceeded  to 
trial  without  objection.  If  the  award  is  wrong  in  any  respect, 
there  is  still  time  for  an  appeal.  No  wrong  caabe  done  by  re- 
fusing to  set  aside  this  award,  and  on  the  particular  facts  pre- 
sented we  think  it  must  be  sustained. 

And  now.  May  5th,  1879.    Rule  discharged. 


COUftT  OF  COMMON   PLEAS  OF  SCHUYLKILL  COUNTY. 


DORSEL  vs.  HAMILTON. 

A  suit  before  a  Justice  of  the  Peace  for  the  recovery  of  a  debt  will 
not  be  stayed  because  the  defndant  has  been  attached  in  an  attach- 
ment execution  by  a  creditor  of  the  plaintiff.  But  after  judgment 
has  been  rendered,  execution  issued  by  the  Justice  will  be  stayed 
until  the  determination  of  the  attachment  execution. 

Certiorari  to  Justice  of  the  Peace. 

Green,  J. 

On  the  ruit  brought  by  the  plaintiff  before  the  justice,  the 
defendant  pleaaed  that  all  the  moneys  in  his  hands,  due  plain- 
tiff, had  been  attached  by  Matthew  Gibson  as  an  attachment  in 
execution  brought  to  No.  645  Sept.  Term,  1875.  Notwith- 
standing the  plea,  the  justice  entered  judgment  against  the  de- 
fendant, and  on  the  nth  of  Sept.,  following,  issued  an  execu- 
tion which  was  superseded  by  the  certiorari  of  the  Common 
Pleas. 

Two  exceptions  are  made  to  the  proceedings  of  the  justice 
— ^first,  that  under  the  plea,  he  erred  in  giving  judgment 
against  the  defendant,  and,  second,  that  no  execution  could  is- 
sue pending  the  suit  in  the  attachment  execution. 
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As  to  the  first  exception,  it  has  been  expressly  decided  in 
^rown  vs.  Scott,  i  P.  F.  Smith,  357,  that  "the  pendency  of  an 
-attachment  execution  is  no  bar  to  an  action  against  the  gar- 
nishee, at  the  suit  of  the  legal  holder  of  the  debt  attached.  It 
has  been  said  that  it  is  pleadable  in  abatement,  but  even  that  is 
not  strictly  true.  It  neither  abates  nor  bars  an  action,  and 
pleading  it  can  have  no  other  effect  than  giving  notice  of  the 
•claim  of  the  attaching  creditor,  and  to  enable  the  Court  to 
mould  the  judgment  to  protect  the  rights  of  the  parties.''  See 
also  Mackey  vs.  Hodgson,  9  Barr,  468.  It  follows  that  the  jus- 
tice committed  no  error  in  hearing  the  case  and  proceeding  to 
judgment.  But  had  he  a  right  to  issue  an  execution  in  order  to 
enforce  the  collection  of  the  money  ?  I  think  it  is  very  clear  he 
had  not.  The  execution  issued  for  the  purpose  of  collecting  the 
money  for  the  plaintiff.  But  the  plaintiff's  right  to  this  money 
was  contested  by  the  plaintiff  in  the  attachment  execution,  and 
by  force  of  that  proceeding,  the  garnishee  was  enjoined  from 
paying  the  money  to  the  plaintiff  in  the  present  suit.  Matthew 
Gibson  claims  the  money,  and  if  his  claim  is  determined  in  his 
favor,  then  the  money  must  go  not  to  Dorsel,  but  to  him. 
This  being  so,  it  is  evident  that  the  execution  was  preniuurely 
issued.  The  plaintiff  must  await  the  deterr.^niation  01  tb.e  at- 
tachment execution.  Had  the  execution  issued  from  this 
Court,  it  seems  probable  that  we  would  not  have  stayed  it,  but 
would  have  so  controlled  it  as  to  direct  the  payment  of  the 
money  to  the  parties  properly  entitled  to  it.  This  would  nec- 
essarily depend  upon  the  result  [124]  of  the  issue  in  the  at- 
tachment execution.  But  over  an  execution  issued  from  the 
justice,  I  do  not  see  that  we  have  power  to  order  the  payment 
of  the  money  into  Court  to  abide  the  result  of  the  litigation  here 
depending.  The  only  course,  is  to  set  aside  the  execution. 
Therefore,  execution  set  aside  at  the  costs  of  the  plaintiff. 
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COMMON   PLEAS  No.  4,   OF   PHILADELPHIA. 


GERTZER  V.  KAMMERER. 

Parol  evidence  is  admissible  to  show  a  boundary  line  agreed  upoa 
between  grantor  and  grantee  notwithstanding  the  language  of  the- 
deed. 

See  Rule  for  New  Trial. 

Elcock,  J.,  October  4,  1879. 

The  plaintiff  and  defendant  are  the  owners  of  adjoining* 
lots  of  ground,  having  purchased  them  from  Clement  L. 
Hughes,  who  had  owned  them  for  alx>ut  35  years.  The  de- 
fendant's southern  line  runs  along  an  alleyway  which  has  ex- 
isted for  a  great  number  of  years,  and  which  is  upon  the  land 
of  the  plaintiff,  defendant's  lot  having  had  an  opening  on  said 
alley,  and  using  it  in  common  with  the  occupants  of  plaintiff's 
lot.  The  deed  to  defendant,  after  describing  the  lot  of  metes 
and  I:Kninds.  contained  the  general  recital  of  ^'together  with  all 
streets,  ways,  alleys,  waters,  water  courses,"  &c. 

Plaintiff  closed  the  alley  by  erecting  a  fence  across  the 
same,  which  defendant  removed,  and  this  action  was  brought 
to  determine  the  rights  of  the  parties.  Upon  the  trial  parol  ev- 
idence was  admitted  to  show  that  before  defendant  purchased 
he  went  upon  the  land  with  Hughes,  his  grantor,  who  told  him 
that  he  would  purchase  no  rights  to  the  alley,  showed  him  the 
line  of  his  lot  which  had  been  surveyed,  explained  to  him  how 
he  could  run  his  water-course  by  a  pipe  through  his  building  to 
the  front,  and  of  his  intention  to  build  the  adjoining  lot  and  al- 
ley up  solid.  From  the  survey  then  made  the  defendant's  deed 
was  prepared. 

It  is  now  contended  that  parol  evidence  was  not  admissable 
to  show  the  understanding  between  the  parties  as  to  the 
boundary  line  when  the  aforesaid  general  words  exist  in  the 
deed  of  conveyance.  As  the  existence  of  an  easement  can  be 
established  by  parol  its  destruction  by  the  same  evidence  must 
naturally  follow.  Consentable  lines  without  regard  to  the 
words  of  a  deed  have  always  been  recognized  and  maintained 
by  the  law,  and  as  the  case  is  not  within  the  statute  of  fraud, 
parol  evidence  is  admissable  in  all  controversies  relative  to  this 
question.  The  subject  has  been  well  considered  in  Pennsylva- 
nia in  a  number  of  cases,  the  latest  of  which  are  Kellum  & 
Cole  vs.  Smith,  15  P.  F.  Smith  86;  Hagey  v.   Detweiler,    11 
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•Casey  409;  Bovvxn  v.  GK>per,  7  Watts  311.  An  examination 
of  these  cases,  which  are  so  clear  upon  the  point,  leave  no 
doubt  upon  the  subject,  and  as  we  see  no  error  the  rule  is  dis- 
charged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[125]  SUPER  vs.  ^lAUGER. 

1.  After  the  time  fixed  in  the  rule  for  holding  an  arbitration  has 
expired,  and  one  party  fails  fo  appear,  it  is  discretionary  with  the  ar- 
bitrators to  proceed  with  the  case.  They  should,  however,  wait  a 
reasonable  time,  not  exceeding  one  hour. 

2.  An  attorney  at  law  has  power  to  administer  an  oath  at  the  re- 
tiuest  of  the  arbitrators. 

Rule  to  set  aside  an  award  of  arbitrators. 

Walker,  J. 

This  is  a  rule  to  set  aside  the  award  of  the  arbitrators  in 
this  case  for  the  following  reasons : 

1st.  Because  the  arbitrators  did  not  meet  at  the  time  fixed 
in  the  notice. 

2d.  Because  the  arl)itrators  were  not  duly  sworn. 

From  the  evidence  in  the  case  it  ai)pears  that  the  arbitra- 
tors were  sworri  by  Mr.  Schalck,  an  attorney  at  law,  of  this 
Court,  and  who  had  no  authority  to  administer  an  oath,  but  it 
was  done  at  the  re(|uest  of  the  arbitrators,  and  in  their  presence. 
Also,  that  the  arbitration  was  held  by  the  arbitrators  about 
half  an  hour  after  the  time  fixed  upon,  and  after  the  defen- 
dant's counsel  had  left  the  room.  That  the  plaintiff  was  pres- 
ent at  the  time,  and  that  notice  was  given  to  defendant's  coun- 
sel before  the  hearing  commenced,  that  the  arbitrators  were 
about  to  proceed  with  the  case.  The  delay  was  occasioned  by 
the  arbitrators  not  meeting  punctually. 

As  to  the  first  point.  The  time  mentioned  in  the  rule  of 
reference  was  10  o'clock.  About  half  an  hour  after  that  time 
(occasioned  by  the  want  of  punctuality)  the  arbitrators  pro- 
ceeded to  hear  the  case,  the  defendant's  counsel  l)eing  first  no- 
tified of  the  fact.  Was  the  hearing  according  to  law  ?  The  ar- 
bitrators could  not  proceed  before  10  o'clock.  If  we  were  to 
hold  that  they  were  obliged  to  commence  precisely  at  that  time, 
then  one  minute  later  might  render  their  proceedings  invalid. 
Such  a  rule  would  occasion  great  inconvenience  and  difficulty, 
as  watches  vary  more  than  that  in  time,  and  it  would  be  a 
•cause  of  frequent  applications  to  the  Court  to  set  aside  awards 
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of  arbitrators.  Heretofore  the  custom  and  practice  of  the- 
members  of  the  bar  have  been  to  wait  the  full  hour,  when  one 
of  the  parties  failed  to  appear.  As  no  general  rule  can  be  es- 
tablished by  the  Court  different  from  the  Act  of  Assembly,  it 
appears  proper  that  the  arbitrators  should  wait  a  reasonable 
time  (not  exceeding  one  hour)  for  the  parties  to  appear,  and  if 
one  party  does  not  then  appear,  to  proceed  and  hear  the  case. 
But  this  should  l>e  at  the  discretion  of  the  arbitrators,  and 
where  that  discretion  is  properly  exercised,  the  Court  will  not 
interfere  to  set  the  award  aside.  In  the  case  before  us  \ie 
think  it  has  been  properly  done. 

The  second  reason  is  that  the  arbitrators  were  not  duly 
sworn.  The  19th  section  of  the  act  of  16  June,  1836,  (Purd. 
Dig..  84,  PI.  46)  provides  that  the  arbitrators  shall  l>e  sworn 
or  affirmed  by  any  person  having  authority  to  administer  oaths,, 
in  the  absence  of  such  persons  by  one  of  their  [126]  number. 
Mr.  Schalck  administered  the  oath.  He  had  no  power  to  do  so- 
by  virtue  of  his  being  an  attorney  at  law.  But  the  oath  was  ad- 
ministered by  him  to  them  at  their  request.  The  act  authorizes 
them  (in  the  absence  of  a  person  qualified)  to  administer  the- 
oath  themselves.  Can  they  depute  another  person  to  do  what 
they  are  empowered  to  perform.  The  oath,  when  administered 
in  the  presence  of  the  arbitrators,  and  at  their  request,  be- 
came their  own  act,  for  it  is  purely  ministerial,  and  not  judi- 
cial. Com.  vs.  Greason,  5  S.  &  R.,  333 ;  Reigart  vs.  McGrath. 
16  S.  &  R.,  65.  Road  in  Lower  Macungie  township,  2  Casey^ 
221. 

As  a  question  of  practice  is  here  involved,  it  is  proper  to- 
state  that  we  all  concur  in  this  decision. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


MILLS  vs.  RICE. 

1.  Where  a  justice  of  the  peace  has  jurisdiction  of  the  matter  in 
controversy  and  his  proceedings  are  »''»gular,  the  court  will  not  reverse 
him  because  a  defense  exited  to  the  claim  which  was  not  set  up  at 
the  trial. 

2.  The  remedy  in  this  case  was  by  appeal  and  not  by  certiorari. 
Rule  to  Reinstate  Certiorari  taken  by  the  defendant. 

Persuing,  P.  J. 

The  plaintiff  sued  tlie  defendant  before  Justice  Mendler 
for  a  claim  of  S77,  as  **cutter  at  tailoring  work."    The  parties 
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appeared  before  the  magistrate  on  the  8th  and  gth  of  April, 
1878,  and  on  both  occasions  each  was  represented  by  an  attor- 
ney. Judgment  was  rendered  against  the  defendant  for 
$35.98,  whereupon,  on  April  23,  1878,  he  entered  bail  for  an 
appeal  and  received  from  the  justice  a  transcript.  The  defen- 
dant followed  this  with  a  writ  of  certiorari  issued  April  29th 
and  filed  May  6th,  1878.  No  exceptions  were  filed  within  the 
time  prescribed  by  the  rule  of  court ;  and  long  after  that  time 
had  expired,  on  motion  of  defendant's  counsel  judgiuent  of 
non  pros,  was  entered.  The  present  rule  is  based  on  the  affi- 
davit of  the  present  counsel  for  the  defendant,  in  which  he 
avers  that  he  actually  forgot  that  there  was  such  a  case  in  ex- 
istence, and  expresses  his  Mief  that  the  plaintiff  has  no  legal 
claim  against  the  defendant. 

That  a  party  cannot  in  a  case  like  this  avail  himself  of  an 
appeal  and  a  certiorari  has  often  been  decided.  If  he  could 
there  might  be  a  judgment  for  the  one  side  on  the  apj^eal,  and 
for  the  other  side  on  the  certiorari.  It  is  claimed  that  Rice, 
the  defendant,  never  entered  in  court  the  appeal  he  took  from 
the  magistrate's  judgment.  In  this  we  think  he  made  a  mis- 
take, for  the  record  of  the  justice  is  regular  all  through  and 
presented  no  ground  whatever  for  reversal.  It  was  said  to  us 
that  there  had  been  a  previous  suit  l>etween  these  parties  to  re- 
cover the  same  claim.  If  so,  it  should  have  been  brought  before 
Justice  Mendler  as  a  plea  in  bar  of  the  suit  before  him.  If 
this  had  been  done  and  he  had  ruled  against  it,  the  remedy  of 
the  defendant  would  have  been  an  appeal  and  not  a  [127]  cer- 
tiorari, as  is  shown  by  Calhoun  vs.  Logan,  10  Harris  46.  The 
defendant  started  on  the  right  track  in  taking  an  appeal.  By 
switching  off  he  has  now  got  so  far  away  from  it  that  he  can- 
not get  back.  If  the  certiorari  was  reinstated  it  would  only  re- 
sult in  affirming  the  proceedings  before  the  justice.  We  would 
not  reverse  him  for  a  mistake  he  might  have  corrected  had  the 
attorneys  in  the  case  given  him  the  opportunity.  And  now, 
January  6th,  1879,  rule  discharged. 
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COURT  OF   COMMON    PLEAS  OF  COLUMBIA  COUNTY. 


GASKINS  V.  MONTOUR  COUNTY. 

The  county  is  liable  for  the  pay  of  election  officers  for  holding  a 
special  election  in  a  borough  to  fill  a  vacancy  in  the  office  of  burgess. 
Cltyof  Wilkes-Barre  vs.  Luzerne  county.  (  4  Luz.  Leg.  Reg.  74,  fol- 
lowed.) 

Election  expenses — Liability  of  county. 

A  special  election  to  fill  a  vacancy  in  the  office  of  bur- 
gess of  the  l)()roiigh  of  Danville  was  held,  and  suit  was 
brought  by  the  judge  of  election  against  the  county  to  recover 
his  statutory  pay.  The  county  claimed  that  the  borough,  and 
not  the  county,  was  liable.  The  justice  gave  judgment  against 
the  county,  and  the  case  was  removed  to  the  Common  Pleas  by 
certiorari  and  determined  as  follows : 

Elwell,  p.  J. 

The  single  question  presented  by  this  record  is.  whether 
a  county  is  liable  to  the  judge  and  other  election  officers  for 
services  in  holding  a  si)ecial  election  of  a  burgess  to  supply  a 
vacancy.  Under  the  act  of  ist  April,  1834,  (P.  L.  167),  the 
compensation  of  such  officers  was  fixed  by  the  Town  Council, 
and  was  recjuired  to  be  paid  out  of  the  proper  borough  treas- 
ury. But  since  that  time  the  law  has  undergone  such  radical 
changes  as  to  leave  not  a  single  paragrapli  of  that  act  in  force, 
so  far  as  regards  the  election  officers  of  borough  elections. 

Instead  of  borough  elections  being  held  on  the  days  desig- 
nated in  their  charter,  they  are  now  by  the  constitution  requir- 
ed to  be  held  on  the  third  Tuesday  of  February,  article  8,  sec- 
tion 3.  Under  the  act  of  1834,  the  election  officers  consisted  of 
two  judges,  one  inspector,  and  two  clerks,  elected  by  the  vot- 
ers on  the  day  of  the  election,  and  for  that  election  only.  Now, 
the  election  officers  according  to  the  provisions  of  the  act  of 
2d  July,  1839,  (P.  L.  519),  and  the  act  (\f  30th  January,  1874, 
(P.  L.  39),  the  officers  of  all  elections,  whether  general  or  mu- 
nicipal, are.  (Mie  judge,  two  inspectors  and  two  clerks,  appoint- 
ed by  the  inspectors.  The  judge  and  inspectors  are  required  to 
be  elected  annually  on  the  3(1  Tuesday  of  February,  in  con- 
formity with  the*  general  laws  of  the  commonwealth,  and  are 
to  conduct  the  general,  special,  city,  incorporated  district,  ward, 
township  and  borough  elections  for  one  year  (P.  L.  42). 

Under  the  act  of  1834,  the  officers  chosen  to  hold  a  bor- 
ough election  held  their  office  but  one  day,    and  in   all   cases 
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were  exclusively  in  the  service  of  the  borough.  They  were  re- 
quired to  keep  the  polls  open  only  [128]  from  one  to  six  o'clock 
in  the  afternoon  instead  of  from  seven  in  the  morning  until 
seven  in  the  evening  as  now  required  by  the  act  of  1874.  By 
the  act  of  1834,  the  returns  of  the  election  for  lx)rough  officers 
were  required  to  be  filed  with  the  records  of  the  corporation. 
Now  by  the  act  of  12th  February,  1874,  (P.  L.  44),  they  are 
required  to  be  returned  to  and  filed  in  the  office  of  the  clerk  of 
the  Quarter  Sessions  of  the  county. 

The  15th  section  of  the  act  of  1874,  as  before  stated,  pro- 
vides for  the  election  of  the  judge  and  inspectors  of  election. 
Section  2^  provides  that  the  borough  elections  shall  \)e  held 
by  said  officers.  Section  13  enacts  that  all  officers  provided  for 
by  this  act  shall  be  compensated  as  like  officers  are  paid  by  ex- 
isting laws.  By  the  existing  law  s  these  officers  are  paid  a  fixed 
sum  per  diem.  The  only  general  provision  then  in  force  as  to 
the  source  from  which  they  are  to  be  paid  was  the  act  of  2d 
July,  1839,  which  expressly  provides  that  every  judge,  inspec- 
tor, and  clerk  of  general,  special,  or  township  elections  shall  l^e 
paid  by  the  county  on  orders  drawn  by  the  commissioners. 

By  the  act  of  1839,  and  the  act  of  1874,  all  acts  or  parts 
of  acts  inconsistent  therewith,  were  thereby  repealed.  The  pro- 
visions of  these  acts,  as  we  have  seen,  are  inconsistent  with  the 
act  of  1834  in  every  material  point,  so  far  as  regards  the  sub- 
ject of  elections;  even  without  express  words  of  repeal,  a  stat- 
ute revising  the  subject  matter  of  a  former  one,  and  evidently 
intended  as  a  substitute  for  it,  o[)erates  as  a  repeal  of  the  former 
one.  Com.  vs.  Cromley  (i  Ash.  179),  Ledlie  vs.  Mononga- 
hela  Xav.  Co.,  (6  Pa.  St.  R.  392). 

It  is  manifest  that  the  whole  .scope  of  legislation  since 
1834  on  the  subject  has  been  to  ])lace  Ixmnigh  elections  for  of- 
ficers on  the  same  footing  with  other  elections,  not  only  in  re- 
gard to  the  powers  and  duties  of  the  election  officers,  but  also 
as  regards  their  compensation.  Boroughs  have  duties  to  per- 
form similar  to  those  performed  by  townships,  esi)ecially  in 
regard  to  the  highways;  without  the  propex  officers  this  duty 
could  not  l)e  performed.  For  the  purpose  of  performing  any 
corporate  act,  it  is  as  necessary  that  there  should  be  a  burgess 
in  a  borough  as  that  there  should  be  supervisors  in  a  township. 
When  a  vacancy  occurs  in  the  latter  office,  the  court  may  ap- 
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point,  but  a  vacancy  in  the  office  of  burgess  mmust  be  filled  by 
election.  The  taxpayers  of  the  county  at  large  are  quite  as 
much  interested  in  one  office  as  the  other.  But  such  considera- 
tions are  not  important ;  as  the  liability  of  the  county  for  ser- 
vice rendered  by  election  officers  is  determined  by  positive  law. 
On  that  subject  I  fully  concur  in  the  opinion  of  Harding,  P.  J., 
in  the  city  of  Wilkes-Barre,  in  Luzerne  county,  (5  Luz.  Leg. 
Reg.  74),  holding  that  counties  are  liable  for  the  statutory  per 
diem  of  the  judges,  inspectors  and  clerks  of  all  elections  except 
that  provided  for  by  the  act  of  20th  April,  1874  (P.  L.  67),  in 
regard  to  increasing  the  indebtedness  of  a  municipality. 
Judgment  affirmed. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[129]  LAFLIN  &  RAND  POWDER  CO.  v.   SCHOLTES 

&  COMPANY. 

In  sheriff's  sales  the  rule  of  caveat  emptor  applies  where  there  has 
been  no  misrepresentation  or  fraud  practiced;  and  where  notice  of 
the  true  state  of  facts  has  been  given,  a  sale  will  not  be  set  aside^ 
even  though  the  purchaser  may  have  acted  under  an  erroneous  be- 
lief as  to  the  amount  of  the  liens  subject  to'  which  the  property  waa 
sold. 

Rule  to  ^t\  aside  a  Sheriff's  Safe. 

Green,  J. 

The  purchaser  of  the  real  estate  seeks  to  be  relieved  from 
his  act  by  having  the  sale  set  aside,  upon  the  ground  that  the 
property  was  sold  subject  to  a  mortgage  on  which  he  supposed 
only  about  three  hundred  dollars  was  due  when  in  point  of  fact 
there  was  nearly  twelve  hundred  dollars  due  upon  it.  It  was  a 
saving  fund  mortgage,  and  his  error  was  in  taking  for  granted 
that  the  sum  paid  in  on  the  shares  was  to  be  a  credit  on  the 
mortgage. 

The  evidence  shows  that  this  was  his  own  mistake,  caus- 
ed by  no  act  or  fraudulent  or  even  erroneous  representation  on 
the  part  of  any  one  connected  with  the  saving  fund  association, 
and  authorized  to  speak  for  it.  On  the  contrary,  the  evidence 
shows  that  the  attorney  of  the  association  gave  notice,  at  the 
sale,  of  the  mortgage  and  the  amount  due  upon  it.  Mr.  Ludes, 
the  purchaser,  heard  the  notice  read,  but  he  thought  he  knew 
better  than  the  attorney  of  the  association,  and  so  purchased 
the  property  for  five  hundred  and  ten  dollars,  subject  to  the 
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mortgage.  He  now  finds  out  that  the  notice  was  correct  and 
that  he  was  wrong,  and  seeks  to  be  relieved  from  the  effect  of 
his  own  act. 

I  do  not  see  on  what  principle  the  purchaser  is  to  be  re- 
lieved. He  purchases  with  his  eyes  open,  after  notice  from  a 
party  authorized  to  speak.  Did  he  not  voluntarily  run  the  risk 
when  he  bid  on  the  property  after  the  notice?  If  the  rule  of 
caveat  emptor  is  not  to  apply  in  such  a  case  as  this,  it  might  as 
well  be  abolished.  If  the  purchaser  had  not  been  put  upon  his 
guard  by  the  notice,  then  there  would  have  been  some  ground 
on  which  he  might  claim  relief.  And  this  is  the  difference  be- 
tween the  present  case  and  Cumming's  Appeal,  1 1  Harris,  509, 
which  is  mainly  relied  on  to  justify  the  court  in  setting  the  sale 
aside. 

This  case  more  nearly  resembles  that  of  Haugh  vs. 
Lorentz,  decided  in  District  Court  of  Phila,,  Nov.,  1849,  Tr.  & 
Ha.,  Pr.  3rd  Ed.,  Vol.  i,  P.  1013,  ''Caveat  emptor  is  the  rule 
which  rigidly  applies  to  sheriff's  sales  as  far  as  title  and  encum- 
brances are  concerned.''  "In  this  instance,  however,  ignorance 
cannot  be  properly  allowed  as  an  excuse,  even  though  it  may 
have  existed ;  for  clear  and  distinct  notice  that  the  title  of  the 
purchaser  would  be  controverted  was  made  at  the  sale.  That 
the  purchaser  was  deaf,  and  did  not  hear  so  as  to  understand 
the  import  of  the  notice  which  was  made,  does  not  make  the 
case  any  l)etter.  He  should  act  in  such  matters  through  the 
agency  of  others.''  Mr.  Ludes  both  heard  and  understood,  and 
voluntarily  ran  the  risk.  Whilst  feeling  some  desire  to  relieve 
the  purchaser  from  the  effect  of  his  own  act,  I  can  see  no  prin- 
ciple in  which  it  can  be  safely  done,  and  therefore  the  rule  to 
set  aside  the  sheriff's  sale  is  dismissed. 
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COURT  OF  COMMON   PLEAS  OF  SCHUYLKILL  COUNTY. 

£130]  THE  PHILA.  &  READING  COAL  &  IRON  COM- 
PANY vs.  HEROLD  et  iiL,  CHIEF  BURGESS  AND 
COUNCILMEN  OF  THE  BOROUGH  OF 
ASHLAND. 

Under  the  30th  section  of  the  Act  of  April  3,  1851,  (General  Borough 
Law)  to  warrant  any  Burgess  and  Town  Council  to  declare  by  ordi- 
nance the  admission  of  an  adjacent  tract  of  land  into  the  limits  of 
a  borough,  the  petition  therefor  must  have  been  signed  by  twenty 
freeholder  owners  of  the  lands  or  the  parts  of  the  lands  proposed  to 
be  included,  all  of  which  petitioners  must  be  residents  on  those 
lands. 

In  Equity — Exceptions  to  the  Report  of  Examiner  and  Matter. 

Pershing,  P.  J. 

This  litigation  has  its  origin  in  an  ordinance  adopted  by 
the  town  council  of  the  borough  of  Ashland,  adopted  February 
7,  1876,  by  which  ''certain  out-lots  and  tracts  of  land,  lying  and 
being  in  Butler  township,"  were  declared  to  be  "a  part  and  por- 
tion of  the  borough  of  Ashland."  The  territory  thus  annexed 
included  224  6-10  acres,  of  which  about  one-seventeenth  of  the 
whole,  or  13  acres,  was  occupied  by  the  village  of  Oakland,  the 
car  shops  and  gas  works.  Outside  of  Oakland  the  land  was 
wholly  unoccupied.  The  Coal  and  Iron  Company  did  not  join 
in  the  petition  for  the  annexation  of  this  territory  to  the  tr- 
ough. The  material  facts  are  not  in  dispute,  and  their  finding 
by  the  master  is  fully  sustained  by  the  evidence.  The  case  pre- 
sented is  that  of  the  town  council  of  the  borough  of  Ashland 
by  its  ordinance  taking  under  its  jurisdiction  as  a  part  of  the 
municipal  territory,  over  two  hundred  acres  of  land,  on  which 
there  was  no  resident,  and  the  owners  of  which  did  not  peti- 
tion for  such  action.  The  claim  for  the  exercise  of  this  power 
is  based  on  the  30th  section  of  the  act  of  April  3d,  185 1,  (Purd. 
Dig.  166,  PI.  10),  which  provides  a  way  by  which  adjacent 
lands  may  be  admitted  into  and  made  part  of  a  borough,  upon 
the  i>etition  of  not  less  than  twenty  freehold  owners  of  lots  or 
out-lots  or  other  tracts  of  land  lying  adjacent  to  said  lx)rough. 
In  Devore's  Api)eal,  6  Smith  163,  which  was  a  proceeding  in 
equity,  this  section  was  thoroughly  discussed,  and  a  construc- 
tion given  to  it  which  is  decisive  of  the  present  case.  It  is  there 
held  that  the  twenty  petitioners  specified  in  the  act  must  l>e  not 
only  owners  of  the  lots  or  out-lots,  but  residents  thereon.  For 
if  not,  the  petitioners  may  be  residents  of  another  county  re- 
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mote  from  the  borough,  and  yet  if  freehold  owners  of  lots  adja- 
cent to  the  borough  they  fulfill  the  conditions  upon  which  the 
burgess  and  town  council  are  empowered  and  required  to  act. 
The  conclusion  reached  by  the  Supreme  Court  is  thus  expressed 
by  Justice  Strong:  **We  hold,  then,  that  to  warrant  any  bur- 
gess and  town  council  to  declare  by  ordinance  the  admission  of 
an  adjacent  tract  of  land  into  the  limits  of  a  borough,  the  pe- 
tition therefor  must  have  been  signed  by  twenty  freehold  own- 
ers of  the  lands  or  the  parts  of  the  lands  proposed  to  be  includ- 
ed, all  of  which  petitioners  must  be  residents  on  those  lands/' 

The  **act  for  the  further  regulation  of  boroughs,"  approv- 
ed June  2d,  1871,  seems  in  the  4th  section  to  make  a  change  in 
the  mode  of  extending  the  limits  of  a  borough.  It  gives  the 
court  the  power  **to  decree  or  refuse  such  extension  of  bor- 
ough limits,  in  the  same  manner  as  under  the  third  section  of 
the  act  of  April  ist,  1834,  relating  to  boroughs/'  A  [131] 
reference  to  this  latter  act  shows  that  the  application  must  be 
laid  before  the  grand  jury  and  be  approved  by  a  majority  of 
its  members.  Tested  by  the  provisions  of  this  act,  the  action 
of  the  borough  authorities  cannot  stand,  as  it  is  not  claimed 
that  it  was  complied  with.  The  second  exception  of  the  de- 
fendants expressly  alleges  that  the  borough  proceeded  under 
the  act  of  185 1  alone. 

The  master  has  presented  the  form  of  a  decree  changing 
the  lines  of  the  annexed  territory  so  as  to  include  within  the 
borough  the  village  of  Oakland,  with  the  car  shops  and  gas 
works,  and  excluding  the  rest.  This  is  excepted  to.  The  bor- 
ough insists  upon  retaining  the  whole  of  the  lands  embraced  in 
the  ordinance.  We  think  the  borough  is  right  in  exception  and 
wrong  in  its  claim.  It  is  doubtful,  if  not  something  more, 
whether  the  court  has  the  power  to  so  modify  the  ordinance  of 
annexation  as  to  exclude  part  and  to  include  the  balance  of  the 
lots  and  tracts  of  land  covered  by  its  provisions.  No  authority 
has  been  cited  for  it,  and  it  is  clear  that  the  case  does  not  come 
within  the  letter  of  the  act  of  April  Tst,  1863,  (P.  L.  200) 
which  gives  to  the  court  the  power,  where  an  act  of  incorpora- 
tion of  a  village  or  town  is  applied  for,  at  the  request  of  the 
party  aggrieved,  to  change  and  modify  the  boundaries  so  as  to 
exclude  therefrom  land  used  for  farming  purposes.  Taking 
the  whole  of  the  legislation  on  this  subject  into  view  it  is  plain- 
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ly  intended  to  limit  within  reasonable  bounds  the  power  of  bor- 
oughs to  bring  under  their  taxing  jurisdiction  adjacent  terri- 
tory. They  cannot  extend  their  authority  over  large  bodies  of 
uninhabited  land  against  the  consent  of  the  owners. 

And  now,  Dec.  i6th,  1878,  this  cause  came  on  to  be  heard, 
and  was  argued  by  counsel ;  and  it  is  hereby  ordered  and  de- 
creed that  a  perpetual  injunction  issue  against  the  borough  of 
Ashland,  restraining  said  borough,  its  officers  and  agents  from 
exercising  any  and  all  manner  of  jurisdiction  over  the  lots,  out- 
lots  and  tracts  of  land  included  in  the  ordinance  adopted  by  the 
town  council  of  said  borough  of  Ashland  on  the  seventh  day  of 
February,  1876,  by  virtue  of  anything  contained  in  said  or- 
dinance. And  it  is  further  ordered  that  the  plaintiflf  recover 
its  costs. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


WEBER  vs.  PORR  et  al. 

1.  To  sustain  a  proceeding  to  recover  possession  of  lands  or  tene- 
ments under  the  Act  of  14th  DeC,  1863,  and  its  supplement  of  6th 
March,  1872,  ret;g[tive  to  landlords  and  tenants,  the  record  and  finding 
of  the  justice  must  show  a  written  or  parol  lease,  and  a  certain  rent 
therein  reserved. 

2.  Such  a  proceeding  can  be  sustained  against  a  married  woman. 
Certiorari. 

Walker,  J. 

This  is  a  proceeding  instituted  by  the  plaintiff  under  the 
act  of  14th  Dec,  1863 ;  P.  D.  882,  PI.  20.  Pam.  L.  1 125,  and  its 
supplement  of  6th  March,  1872 ;  P.  D.,  883,  pi.  23,  Pam.  L.  22, 
relative  to  **landlords  and  tenants,"  to  obtain  possession  of  cer- 
tain real  estate  in  this  county,  now  occupied  by  the  defendants. 

The  record  of  the  justice  should  show  that  the  plaintiff 
Avas  quietly  and  peaceably  possessed  of  the  premises  in  dis- 
pute ;  that  he  demised  them  to  the  said  defendant  at  will ;  that 
such  leasehold  was  fully  terminated,  and  that  notice  of  his  de- 
sire to  repossess  the  said  demised  premises  was  [132]  given  to 
the  defendants  three  months  prior  to  the  expiration  of  the  term 
of  said  lease.  These  are  the  requirements  of  the  act  of  1863, 
and  must  be  found  by  the  justice  or  appear  of  record.  Givens 
vs.  Miller,  et  al,  12  P.  F.  S.  133;  Rich  vs.  Keyser,  4  P.  F.  S. 
86;  McGinnis  vs.  Vernon,  17  P.  F.  S.  149.  In  this  case  the 
provisions  of  the  act  of  1863  have  been  fully  complied   with. 
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But  the  act  of  6th  March,  1872,  provides  that  "it  shall  not  be 
lawful  to  commence  or  prosecute  any  proceedings  to  obtain 
possession  of  any  lands  or  tenements  under  the  provisions  of 
the  act  of  14th  Dec.,  1863,  unless  such  proceedings  shall  be 
founded  upon  a  written  lease  or  contract  in  writing,  or  on  a 
verbal  agreement  in  and  by  which  the  relation  of  landlord  and 
tenant  is  established  between  the  parties,  and  a  certain  rent  is 
therein  reserved.''  The  exceptions  in  this  case  set  forth:  ist. 
That  no  certain  rent  is  named  in  the  claim,  notice,  proof  or  rec- 
ord of  the  justice.  2nd.  That  the  contract,  as  shown  by  the 
record,  was  with  a  married  woman,  and  therefore  not  a  valid 
contract  of  lease.  The  other  exception  has  been  withdrawn. 
The  record  of  the  justice  in  this  case  nowhere  shows  that  any 
rent  was  reserved.  This  omission  is  fatal  under  the  express 
language  of  the  act,  and  therefore  these  proceedings  cannot  be- 
sustained,  for  nothing  which  ought  to  appear  of  record  in  such 
proceedings  can  be  taken  by  intendmerlt :  Blashford  vs.  Dun- 
can, 2  S.  &  R.  480;  Givens  vs.  Miller,  supra;  Thimbath  et  ux, 
vs.  Patterson  et  ai,  26  P.  F.  S.  277;  Decoursey  vs.  Guarantee 
Trust  and  Safe  Deposit  Co.,  31  P.  F.  S.,  229.  The 
other  exception  is  untenable  under  the  authority  of  Trin- 
ble's  Appeal,  5  W.  N.  C,  396.  The  proceeding  of  the  justice  is 
therefore  reversed. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


REINER  v.  HECKLER. 

1.  Where  the  obligor  or  promissor  remains  the  same,  any  security 
given  in  payment  or  discharge  of  an  usurious  security  is  equally  void 
with  that.  The  original  taint  attaches  to  all  the  descendant  obliga- 
tions, however  remote,  if  the  descent  can  be  traced. 

2.  The  defalcation  of  usurious  Interest  allowed  at  anytime  before 
a  Judgment  is  fully  paid. 

Rule  to  set  aside  Fieri  Facias. 

Pershing,  P.  J. 

The  depositions  show  this  state  of  facts :  Heckler  made  his 
promissory  note  for  $150.00,  on  which  Reiner  was  an  accom- 
modation indorser,  and  which  was  discounted  by  the  Miners' 
Deposit  Bank,  of  Lykens.  To  protect  Reiner  as  his  indorser. 
Heckler  gave  him  a  judgment  note  for  $150.00.  As  the  note 
held  by  the  bank  matured,  it  w^as  renewed  several  times.  Heck- 
ler on  each  renewal  paying  the  discount  and  something  on  the 
principal.    The  last  renewal  prior  to  protest  was  for  $85.00. 
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On  May  6,  1879,  Reiner  issued  an  execution  on  the  judgment 
note  Iield  by  him  as  security  for  his  indorsement,  and  on  the 
7  May,  the  personal  property  of  Heckler  was  Jevied  on.  All 
this  was  before  the  maturity  of  the  note,  and  of  course  JDefore 
any  legal  liability  for  its  payment  attached  to  Reiner.  We  are 
not  permitted  to  base  our  decision  on  any  question  of  grati- 
tude or  ingratitude ;  we  can  only  look  at  the  question  in  its  legal 
aspect.  This  execution  was  prematurely  issued,  and  must  be 
set  aside. 

And  now,  Ocitober  20,  1879.    Rule  made  absolute,  and  /f. 
fa.  set  aside  at  the  costs  of  the  plaintiff. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[i33]iN  RE  CHARTER  OF  THE  EVAXGELICAL  LUTH- 
V.RAN  ST.  PAUL  SCHOOL  ASSOCL\TION.  OF 
TAMAQUA,    PEXXSYLVANL\.   ' 

Construction  of  the  Act  of  Assembly  of  29  April,  1874,  relative  to 
the  incorporation  and  regulation  of  a  certain  corporation. 
Exceptions  to  the  granting  of  the  Charter. 

Walker,  J. 

The  petition  for  this  charter  was  presented  to  the  court  by 
a  majority  of  members  composing  the  association  of  the  same 
name  whicli  was  established  in  1867,  by  mutual  consent,  but 
not  incorporated.  The  appHcation  is  made  under  the  provisions 
of  the  act  of  29  April,  1874,  P.  L.,  p.  y^,  for  a  charter  of  the 
first  class  enumerated  in  the  act,  for  educational  and  religious 
purposes.  A  minority  of  the  meml:>ers  of  this  Mutual  Associa- 
tion have  presented  a  protest  to  the  court,  and  filed  exceptions 
to  the  approval  of  the  charter.  These  exceptions  I  proiX)se  to 
consider  in  their  order.  1st.  As  to  the  first  exception,  that  the 
notice  was  not  given  according  to  law,  it  is  sufficient  to  say, 
that  this  application  was  made  in  open  court  and  published  in 
two  newspapers  as  required  by  the  act — though  the  time  and 
place  of  making  the  applications  are  not  mentioned.  This 
should  usually  he  done,  when  made  before  a  law  judge.  But  in 
this  case  there  was  actual  notice,  and  an  appearance  before  the 
court,  and  an  argument  upon  the  exception.  2nd.  That  the 
charter  does  not  set  forth  the  amount  of  the  capital  stock,  nor 
the  number  and  value  of  the  shares.  The  3d  section  of  the  act 
(p.  75)  under  the  7th  head,  requires  this  to  be  done,  if  there  is 
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any  capital  stock,  and  does  not  in  my  opinion  apply  to  corpora- 
tions of  the  first  class,  which  are  not  for  profit.  3d.  The  char- 
ter does  not  limit  the  amount  and  value  of  the  real  estate  hy  the 
corporation.  The  loth  division  of  the  2d  section,  p.  74,  limits 
the  amount  of  the  clear  yearly  value  to  $20,000.  Previous  to 
the  passage  of  this  act  it  was  made  the  duty  of  the  court  in 
granting  a  charter  of  incorporation  for  any  purpose  to  limit  the 
yearly  income  of  such  corporation,  other  than  from  real  es- 
tate, to  such  sum  as  in  the  opinion  of  the  court  would  not  be  in- 
jurious or  prejudicial  to  the  community.  See  act  20  February, 
1854;  Pamp.  Laws  91;  Purdon  Dig.  283,  PI.  8.  The  lim- 
itation is  now  in  the  act  itself.  4th.  That  the  charter  contains 
no  provision  for  further  amendments,  or  the  enactment  of  By- 
Laws. 

The  42n(I  section  of  the  act  (  p.  106)  provides  that  as  often 
as  the  corporations  mentioned  in  the  first  class  (of  which  this 
is  one)  shall  be  desirous  of  improving,  amending  or  altering 
the  articles  and  conditions  of  their  charter,  that  it  shall  be  law- 
ful for  such  corporations  to  specify  the  improvements,  amend- 
ments and  alterations  that  they  desire  and  exhibit  the  same  to 
the  Court  of  Common  Pleas  of  the  proper  county  in  which  the 
corporation  is  situate;  and  if  the  court  shall  be  of  the  opinion 
that  they  are  lawful  and  beneficial,  and  not  in  conflict  with  the 
statute  and  the  constitution,  they  shall  direct  notice,  &c..  and  af- 
ter decree  such  amendments  shall  be  recorded  and  be  taken  as 
part  of  the  charter.  This  is  similar  to  the  14th  section  of  the 
act  of  13th  Oct.,  1840  (P.  Dig.  284,  PI.  17).  These  acts,  there- 
fore, place  the  making  of  future  amendments  [134]  entirely 
under  the  control  of  the  cc^urt  and  deny  the  corporation  that 
power,  except  in  the  mode  and  manner  prescribed  by  the  acts. 
By  the  ist  section,  6th  head,  of  the  act  of  1874,  (p.  73)  the 
power  to  make  By-laws  not  inconsistent  with  law  for  the  man- 
agement of  its  property,  the  regulation  of  its  affairs  and  the 
transfer  of  its  stock  is  expressly  conferred  upon  the  corpora- 
tion. 5th.  That  the  charter  does  not  define  the  rights  and  du- 
ties of  its  members.  This  is  done  sufficiently  in  the  2d  section 
of  the  charter.  6th.  That  the  charter  places  no  restrictions  up- 
on the  application  of  the  funds  and  property  of  the  association. 
It  should  limit  and  restrain  the  same  to  purposes  for  which  the 
association  is  formed.     This  being  a  corporation  of  the  first 
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class  for  educational  and  religious  purposes,  without  capital, 
and  the  members  being  only  obliged  to  pay  assessments  for 
taxes  and  for  their  debts,  no  restriction,  as  I  understand  it, 
would  be  necessary.  Besides,  any  attempt  to  divert  from  their 
legitimate  channel,  the  funds  or  property  of  the  corporation,  by 
the  Trustees,  could  be  at  once  restrained.  7th.  That  the  char- 
ter authorizes  persons  to  become  members  of  the  association 
who  are  not  citizens  of  the  Commonwealth — females  may  be- 
come members.  The  act  of  1874  provides  that  corporations 
may  be  formed  under  the  act  by  the  voluntary  association  of 
five  or  more  persons  and  that  three  citizens  must  subscribe 
to  the  charter.  Previous  acts  of  Assembly  required  all  the 
members  of  the  corporation  to  be  citizens  of  the  State.  See 
act  6th  April,  1791 ;  P.  Dig.  281,  PI.  i ;  act  13  Oct.,  1840,  P. 
Dig.  283,  PI.  11;  act  26  March,  1867,  P.  L.  p.  45,  sec.  3. 

The  act  of  1874  diflfers  from  these  previous  jenactments  in 
this  respect  and  this  charter  is  in  conformity  with  it.  If  we 
were  to  hold  that  all  the  members  must  be  citizens,  w^hen  the 
act  says  persons,  it  would  be  Judicial  Legislation.  8th.  That 
the  charter,  if  granted,  will  divert  the  property  and  funds  of 
many  of  the  original  contributors  and  donors  from  its  original 
destination,  &c.  There  is  much  force  in  this  exception.  There 
should  be  no  diversion  of  the  funds  and  property  of  the  original 
donors.  The  charter  should  restrict  its  membership  to  the 
members  of  the  Evangelical  Lutheran  congregation.  I  have 
examined  this  charter  carefully  and  in  detail,  and  find  it  to  be  in 
conformity  with  the  Act  of  Assembly,  and  with  the  amendment 
before  referred  to. 

The  charter  is  approved. 


COURT  OF  QUARTER  SESSIONS  OF  SCHUYLKILL  COUNTY. 


THE  COMMONWEALTH  v.  CRANE. 

A  bill  of  particulars  may  be  amended  but  it  must  be  upon  sufficient 
notice.     An  application  to  amend  during  trial  held  insufficient. 
Embezzlement — Motion  to  amend  the  bill  of  particulars. 

The  object  of  a  bill  of  particulars  is  to  give  definite  in- 
formation to  the  opposite  party.  Gilpin  v.  Howell,  5  Barr.  41. 
Commonwealth  vs.  Maize  &  Lewis,  i  Leg.  Rec.  14.  Common- 
wealth V.  Giles,  I  Gray,  466-469.  Commonwealth  vs.  Wood, 
4  Gray,  1 1 — and  the  party  by  [135]  whom  it  is  furnished  will 
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•be  confined  at  the  trial  to  the  particulars  so  specified.  Common- 
•Avealth  vs.  Davis,  1 1  Pick.  430.  Commonwealth  vs.  Snelling, 
15  Pick.,  321.  The  right  to  amend  a  bill  of  particulars,  I 
think,  is  undoubted,  i  Taunton,  353,  Mann  vs.  Cassidy,  i 
Brews.,  33-43.  Babcock  vs.  Thompson,  3  Pick.,  446.  Bowen 
vs.  Bleim,  i  W.  N.  C,  331.  Phillips  vs.  Negus,  2  W.  C,  508. 
Wagner  vs.  Chew,  3  Harris,  338.  But  it  must  be  upon  suffi- 
cient notice.  Commonwealth  vs.  Barletson,  4  Norris,  489 ;  per 
Paxon,  J.,  Commonwealth  vs.  Snelling,  supra.  In  the  present 
xase  this  application  is  made  during  the  trial,  and,  in  my  opin- 
ion, without  sufficient  notice.  See  also  Thornpson  vs.  Ewing, 
I  Brews.,  loi.  The  motion,  therefore,  to  amend  is  refused, 
and  the  objection  sustained. 


COURT  OF  COMMON   PLEAS  OF   SCHUYLKILL  COUNTY. 


HINKLE  v.  PASSMORE  et  al. 

1.  Where  an  attempt  is  made  to  obtain  possession  of  a  child  of 
tender  years  by  means  of  a  writ  of  habeas  corpus,  the  courts  do  not 
generally  go  further  than  to  determine  what  custody  is  for  the  best 
interest  of  the  child. 

2.  lue  right  of  the  father  is  usually  recognized  as  best,  but  this 
must  depend  on  circumstances.  The  tender  age  of  the  child  is  often 
a  co'iitrolling  consideration  against  his  claim. 

3.  The  courts  have  large  discretionary  power  in  such  cases. 
Habeas  Corpus. 

Pershing,  P.  J. 

The  petitioner,  William  J.  Hinkle,  seeks  in  this  proceeding 
to  hav^e  his  child  Edith  taken  from  the  Children's  Home,  of 
Pottsville,  and  delivered  into  his  control.  The  material  facts 
developed  by  the  evidence  are  these:  About  the  year  1871, 
the  petitioner,  then  a  resident  of  Pottsville,  abondoned  his  wife 
and  children,  and  has  not  since  that  time  been  a  resident  of 
Schuylkill  county.  Unable  to  support  her  chil()**en,  the  mother 
presented  her  petition  to  the  court,  praying  for  the  appoint- 
ment of  a  guardian,  whereupon  the  court  appointed  J.  A.  M. 
Passmore,  Esq.,  the  guardian  of  Edith  and  Eddie,  another  of 
the  children,  for  whose  possession  no  controversy  has  arisen  as 
yet.  Mr.  Passmore  placed  the  children  in  the  Home,  of  which 
Mrs.  Bigelow  is  the  matron,  where  Edith  still  remains.  There 
she  has  been  most  kindly  cared  for,  fed,  clothed  and  educated. 
After  her  desertion  by  her  husband,  Mrs.  Hinkle  commenced 
proceedings  for  a  divorce,  and  obtained  a  decree  on  February 
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21,  1876.  Immediately  thereafter  Hinkle  was  again  married. 
On  being  interrogated,  he  refused  to  answer,  whether  between 
the  time  he  deserted  his  wife  in  Pottsville  and  his  marriage  to 
his  present  wife,  he  had  not  had  by  her  two  illegitimate  chil- 
dren. 

The  petitioner  in  his  testimony  states  that  he  had  to  aban- 
don his  children  because  he  was  too  poor  to  support  them,  but 
claims  that  he  is  now  of  sufficient  pecuniary  ability  for  that 
purpose.  It  is  part  of  the  evidence  before  us  that  the  petitioner 
was  arrested  on  the 'charge  of  desertion,  and  on  the  20th  No- 
vember, 187 1,  was  sentenced  to  pay  the  costs,  and  further  to 
pay  his  wife  monthly  the  sum  of  $20  till  further  order  of  the 
court.  On  April  19th,  1873,  this  order  was  so  modified  as  to 
reciuire  Hinkle  to  pay  monthly  as  part  of  the  $20  directed  to  be 
paid  by  the  former  order  of  the  court,  eight  dollars  to  J.  A.  M. 
Passmore,  guardian  [136]  of  Edith  Hinkle  and  Eddie  Hinkle. 
Subsequently,  viz :  On  November  8th,  1875,  the  court  relieved 
Hinkle  from  making  any  payments  whatever  to  his  wife,  leav- 
ing but  the  payment  of  eight  dollars  monthly  to  the  guardian  of 
the  two  children,  Edith  and  Eddie.  It  is  not  necessary  to  refer 
to  the  steps  taken  at  different  times  to  compel  compliance  with 
these  orders  of  the  Court.  They  have  so  far  failed  to  the  extent 
that  Hinkle  is  indebted  to  the  amount  of  $203,  on  account  of 
the  support  of  the  children  he  abandoned,  whom  he  was  bound 
by  every  dictate  of  nature  and  humanity  to  provide  for  and 
l)rotect. 

The  third  section  of  the  act  of  May  4th,  1855,  P.  D.,  411, 
confers  upon  the  mother  all  the  rights,  &c.,  due  between  a 
father  and  his  children,  where  any  husband  or  father,  from 
drunkenness,  profligacy  or  other  cause,  shall  neglect  or  refuse 
to  provide  for  his  child  or  children,  and  makes  further  provis- 
ions for  the  appointment  of  guardians.  In  this  instance  it  was 
u[)on  the  petition  of  the  mother  that  Mr.  Passmore  w^as  ap- 
pointed guardian.  He  has  carefully  and  conscientiously  dis- 
charged his  duty  to  these  children  as  an  act  of  pure  benevo- 
lence, for  which  this  legal  harrassment  is  a  poor  requital.  It 
is  worthy  of  remark  that  the  mother  appeared  personally  be- 
fore the  court  at  the  hearing,  and  through  her  counsel  resisted 
the  application  of  her  former  husband,  to  get  control  of  his 
child,  who  is  still  of  tender  years.    The  courts  do  not  generall)r 
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^o  further  in  these  cases  than  to  determine  what  is  fur  the  best 
interest  of  the  child ;  and  they  do  not  feel  compelled  to  remand 
him  to  any  custody  where  it  appears  not  to  be  for  the  child's  in- 
terest. The  right  of  the  father  is  usually  recognized  as  best, 
but  this  must  depend  very  much  on  circumstances,  and  the  ten- 
der age  of  the  child  may  often  be  a  controlling  consideration 
against  his  claim.  The  courts  have  large  discretionary  power 
in  these  cases,  and  the  tendency  of  modern  decisions  has  been 
to  extend,  rather  than  to  restrict  it.  Cooley  Con.  Lim.,  431-2, 
and  authorities  cited.  To  the  same  point  see  cases  referred  to 
in  Brightly's  Dig.,  1241,  pi.  33. 

Another  point  remains  to  be  noticed :  If  the  appointment 
of  Mr.  Passmore  as  guardian  was  a  proper  exercise  of  the  pow- 
er of  the  court,  can  the  custody  of  the  child  be  wrested  from  him 
by  this  proceeding  ?  The  appointment  of  a  guardian  is  a  final 
decision  upon  the  right  to  the  care  and  control  of  the  person  of 
the  minor,  or  of  the  ix)ssession  and  management  of  his  estate. 
It  is  not  a  mere  interlocutory  order,  but  a  definite  decree  from 
which  an  appeal  lies  to  the  Supreme  Court.  Senseman's  Ap- 
peal, 9  Har.,  331.  It  would  seem,  therefore,  that  the  appoint- 
ment of  a  guardian  is  a  barrier  to  the  success  of  this  applica- 
tion which  must  be  got  out  of  the  way  by  a  direct  attack  upon 
the  decree  of  the  court.  Ui>on  this,  however,  we  do  not  express 
a  positive  opinion.  After  a  careful  examination  of  this  whole 
case,  we  do  not  think  we  ought  to  commit  this  girl  of  tender 
age  to  the  custody  of  a  father  who  appears  to  claim  his  parental 
rights  after  an  abandonment  of  his  child  to  the  care  of  others 
for  eight  years.  We  are  convinced  that  the  best  interest  of 
Edith  Hinkle  w4ll  be  subserved,  now  and  hereafter,  by  permit- 
ting her  to  remain  under  the  care  of  her  guardian,  an  inmate  of 
the  Children's  Home,  subject  to  the  high  moral  discipline, 
which,  under  the  management  of  its  excellent  matron,  Mrs. 
Bigelow,  distinguishes  that  truly  benevolent  institution. 

And  now,  December  23,  1878,  it  is  hereby  ordered  that 
Edith  Hinkle  be  remanded  to  the  custody  of  J.  A.  M.  Pass- 
more,  her  guardian,  and  respondents  recover  their  costs. 
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[137]  KNEBEL  V.  BAUMGARDEN. 

1.  A  writ  of  error  without  a  recognizance  accompanying  it,  is  not~ 
a  supersedeas. 

2.  In  the  distribution  of  the  proceeds  of  a  sheriff's  sale,  a  feigned 
issue  was  tried,  and  a  motion  for  a  new.  trial  overruled:  Held,  that  a 
writ  of  error  was  prematurely  issued  before  final  decree. 

Rule  to  set  aside  a  Sheriffs  Sale  of  Real  Estate,  Ac. 

Pershing,  P.  J.,  Oct.  27th,  1879. 

On  a  judgment  sur  mortgage  confessed  by  H.  F.  F.  Mau- 
gher  to  Sarah  Knebel  a  lez'ari  facias  was  issued  to  No.  388, 
June  Term,  1876,  on  which  the  real  estate  was  sold,  Sarah 
Knebel  l^ecoming  the  purchaser.  Under  the  act  of  April  20th, 
1846,  she  claimed  the  right  to  receipt  to  the  sheriflf  as  the  first 
lien  creditor.  This  was  rested  by  other  lien  creditors  of 
Maugher,  whereupon  James  Ellis,  Esq.,  was  appointed  auditor 
**to  report  a  proper  distribution  of  the  proceeds  of  said  sale."' 
Before  the  auditor  the  mortgage  under  which  Mrs.  Knebel 
claimed  the  fund  was  attacked  by  certain  lien  creditors  of 
Maugher  as  fraudulent,  and  therefore  void  as  against  them. 
For  the  settlement  of  the  dispute  an  issue  was  prayed  for  and 
granted  by  the  Court.  The  jury  by  their  verdict  found 
against  the  validity  of  the  mortgage,  and  that  the  transac- 
tions in  relation  to  it  between  Maugher  and  Mrs.  Knebel,  his 
mother-in-law,  were  fraudulent  and  collusive.  Tlie  rule  for  a 
new  trial  was  discharged  by  the  Court  on  Sept.  15th,  1879,  ^^ 
which  decision  the  plaintiff  in  the  issue,  Mrs.  Knebel,  sued  out 
a  writ  of  error,  which  was  filed  in  the  Prothonotary's  office  on 
Oct.  7th  inst.  This  writ  of  error  is  set  up  as  a  barrier  to  any 
order  of  the  Court  directing  a  resale  of  Maugher's  real  estate. 
It  is  claimed  on  the  otlier  hand  tliat  tliis  writ  is  not  a  superse- 
deas for  the  reason  that  no  recognizance  of  bail  has  been  enter 
ed  into,  even  for  costs.  This  question  is  clear  of  difficulty.  A 
writ  of  error,  perfected  by  entering  bail,  becomes  a  superse- 
deas of  execution  from  the  time  of  the  delivery  of  the  writ  to 
the  Prothonotary  of  the  court  below.  Frantz  vs.  Kaser,  3  S. 
&  R.,  395.  If  the  writ  be  taken  without  bail,  or  if  the  recogni- 
zance be  defective,  it  is  no  supersedeas;  and  the  defendant  in 
error  may  issue  execution  or  a  sci  fa.  to  revive  the  judgment. 
Boyer  vs.  Rees,  4  Watts,  201.  To  make  the  writ  of  error  in 
this  case  a  supersedeas  under  tlie  act  of  I3tli  June,  1836,  Purd. 
Dig.  605,  PI.  16,  a  recognizance  should  have  been  given  for 
the  costs  at  least,     (iuyer  vs.  Spotts.  4  Norris,  5. 

It  is  to  be  observed  that  up  to  this  time  no  distribution^ 
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has  been  made,  and  of  course  there  has  been  no  final  decree  of 
this  court.  The  writ  of  error  has  therefore  been  sued  out  pre- 
maturely. In  Reed's  Appeal,  21  Smith  378,  it  is  said:  "It 
is  clear  that  the  writ  of  error  does  not  lie  until  after  final  de- 
cree, and  that  it  is  only  in  the  event  of  the  affirmance  of  the 
judgment  upon  the  feigned  issue  that  the  decree  of  distribu- 
tion is  to  be  reviewed  in  this  court/'  The  issuing  of  a  writ  of 
error  before  the  final  decree  is  a  practice  contrary  to  both  the 
letter  and  spirit  of  the  act,  and  in  such  a  case  the  writ  ought 
undoubtedly  to  be  quashed.  The  only  tendency  of  such  writs 
is  to  procrastinate :     Id. 

[138]  The  application  before  us  is  for  a  direct  order  to  re- 
sell the  real  estate  of  H.  F.  F.  Maugher  unless  Mrs.  Knebel 
pays  the  amount  of  her  bid  in  ten  days.  We  will  follow 
what  we  think  is  the  usual  practice,  and  first  grant  a  rule  be- 
fore ordering  a  resale.  (See  act  20th  April,  1846,  section  2, 
Purd.  Dig.  655,  PI.  105.) 

And  now,  Oct.  27th,  1879,  ^"'^  upon  Sarah  Knebel  to 
pay  to  the  sheriflf  the  amount  of  her  bid  upon  the  real  estate 
of  H.  F.  F.  Maugher,  sold  to  her  on  Icrari  facias  issued  to 
Xo.  388,  June  Term,  1876,  at  the  suit  of  said  Sarah  Knel^el 
against  the  said  H.  F.  F.  Maugher,  within  ten  days,  or  that  the 
sale  be  set  aside  and  the  property  l)e  resold  by  the  sheriff. 


COURT  OF  COMMON  PLEAS  OF  LUZERNE  COUNTY. 


WALSH  V.  LEONARD   et  al. 

CJourts  of  equity  in  Pennsylvania  have  jurisdiction  to  decree  the 
satisfaction  of  a  mortgage  which  has  been  fully  paid,  under  the  Act 
of  1715,  which  is  still  in  force,  on  the  ground  that  the  remedy  at  law 
is  not  adequate. 

Hand,  J.,  November  20th,  1879. 

This  is  a  bill  brought  to  compel  the  satisfaction  of  a 
mortgage  under  the  act  of  28th  May,  171 5  :  i  Sm.  95.  The 
bill  alleges  facts  which  amount  to  a  satisfaction  of  the  mort- 
gage in  question,  a  notice  to  the  mortgagee  to  satisfy  more 
than  three  months  prior  to  filing  the  bill,  a  tender  of  the 
proper  fees,  and  a  refusal  to  satisfy.  To  this  bill  defendants 
demur,  on  the  ground  that  the  plaintiff  has  an  adequate  rem- 
edy at  law,  and  equity  has  not  jurisdiction.  The  act  of  171 5 
authorizes  proceedings  "in  any  court  of  record  within  this 
province  by  bill,  plaint  or  information.''  There  can  be  no 
question  that  at  the  time  of  the  passage  of  this  act  equity  had 
jurisdiction,  for  on  the  same  day  with  the  passage  of  the  act 
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an  act  was  passed  creating  a  court  of  equity  with  such  jurisdic- 
tion. See  Charter  Laws  of  the  Province  of  Penrrsylvania,  p. 
359.  The  act  of  171 5  is  one  of  the  acts  which  has  given,  in 
the  history  of  jurisprudence  in  Pennsylvania,  the  meaning  at- 
tached to  equity,  and  has  contributed  to  define  the  cases  in 
wliich  courts  have  possessed  equity  jurischction  and  powers. 
The  act  of  1836,  giving  equity  powers,  recognizes  a  jurisdic- 
tion not  defined  by  the  act  itself,  and  in  existence  before  its 
passage.  No  direct  repeal  of  the  act  of  1715,  relating  to 
mortgages,  has  l^een  passed  by  the  Legislature.  It  is  claimed 
by  the  defendants  that  there  is  a  remedy  at  law,  and  that, 
therefore,  equity  has  not  jurisdiction.  It  is  not,  however,  suf- 
ficient to  oust  the  jurisdiction  of  a  court  of  equity  that  the 
complainant  has  a  remedy  at  law,  unless  that  remedy  be  com- 
plete and  ade(|uate.  In  the  present  case,  admitting  the  bill 
to  be  true,  we  do  not  think  the  remedy  at  law  is  complete  and 
adequate.  We  hold  the  act  of  171 5,  relating  to  mortgages, 
to  be  still  in  force,  and  that  its  provisions  may  be  enforced  in 
the  forms  and  through  a  court  of  equity.  In  the  history  of 
equity  juris])rudence  in  this  Commonwealth,  it  is  true  that 
changes  have  been  made,  and  that  at  times  the  remedy  provid- 
ed must  have  been  found  in  the  courts  of  law  administering 
equity,  but  when  equity  powers  have  been  restored  to  our 
courts  we  are  compelled  to  recognize  in  many  cases  a  restora- 
tion of  remedies  in  that  court  which  the  history  of  our  State 
shows  to  have  been  clearly  given  at  an  earlier  day.  Many 
acts  of  assembly  remain  in  force  which  have  run  through 
changes  in  courts  and  jurisdiction  and  constitution,  even  by 
which,  for  the  time  being,  the  remedy  has  been  suspended 
[139]  or  changed  necessarily.  Concurrent  jurisdiction  may 
become  thereby  exclusive,  and  afterwards  changed  by  the  very 
nature  of  equity  itself  to  concurrent.  No  harm  is  done  by 
this.  On  the  contrary,  this  flexibility  of  our  law  to  the  differ- 
ent states  of  society  and  demands  of  justice  is  a  benefit. 

Now,  20th  November,  1879,  the  demurrer  put  in  by  the 
defendants  to  the  plaintiff's  bill  coming  on  to  l^e  argued  before 
this  court,  in  the  presence  of  counsel  for  the  plaintiff  and  for 
the  defendants,  upon  consideration,  this  court  hold  the  same 
demurrer  to  be  insufficient,  and  doth  therefore  order  that  the 
same  be  overruled  at  the  costs  of  the  defendants,  and  defend- 
ants are  allowed  thirty  days  from  the  filing  of  this  order  to 
answer  the  bill. 
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court  of  common  pleas  of  schuylkill  county. 


GAINER'S  APPEyAL  IN  BEHALF  OF  THE  BOROUGH 
OF  ASHLAND. 

1.  Since  the  Act  of  20th  April,  1876,  regulating  appeals  from  the 
judgment  of  justices  for  the  wages  of  manual  labor,  the  justice  has  no 
right  to  demand  of  the  defendant  prepayment  of  the  costs  as  a  pre- 
requisite to  an  appeal,  in  addition  to  the  affidavit  required.  The  de^ 
fendant  Is  only  required  to  give  security  for  the  debt  and  costs  to 
be  paid  when  finally  adjudged  to  be  due  by  the  court,  in  all  cases  of 
labor. 

2.  In  such  cases  the  Act  o7  20th  April.  1876,  has  repealed  the  Act 
of  2nd  March.  1868,  which  authorized  the  justice  to  demand  prepayment 
of  all  the  costs  before  granting  an  appeal. 

Green,  J. 

A  number  of  suits  having  been  brought  against  the  bor 
ough  of  Ashland  for  work  and  labor  done,  before  Morgan 
Reed,  J.  P.,  and  judgment  rendered  against  the  defendant,  the 
justice  demands  that  the  costs  shall  be  paid  before  he  will  give 
a  transcript  of  appeal.  This  he*  claims  the  right  to  demand 
under  the  provisions  of  the  Act  of  Assembly,  March  2d,  i868, 
P.  L.,  1 868,  P.  257,  which  enacts  that  **the  justices  of  the 
peace  in  and  for  the  counties  of  Centre,  Blair,  Lehigh,  Clinton, 
Schuylkill,  &c.,  shall  be  entitled  to  demand  and  receive  from 
the  appellant  and  from  the  plaintiff  desiring  a  transcript  for 
entering  in  the  common  pleas  or  other  transcripts,  in  any  case 
tried  before  him,  before  giving  a  transcript  of  appeal  or  other 
transcript,  all  costs  that  may  have  accrued  in  said  action,  pro- 
vided, &c/'  This  act  is  very  general  in  its  terms,  and  would 
seem  to  admit  of  no  exception.  The  borough  claims  that  a 
municipal  corporation  is  exempt  from  the  operation  of  the 
statute.  Prior  to  the  act  of  1868  a  municipal  corporation  was 
not  required  either  to  pay  costs  or  enter  into  recognizance 
therefor  in  order  to  appeal  either  from  an  award  of  arbitra- 
tors or  from  a  justice's  judgment.  But  this  was  by  reason  of 
the  special  proviso  which  made  an  exception  in  favor  of  ex- 
ecutors, administrators  or  other  persons  suing  or  sued  in  a 
representative  character,  and  which  was  construed  to  include 
a  municipal  corporation,  and  because  it  was  incompatible  wnth 
the  nature  of  a  corporation  to  enter  a  recognizance  in  the  na- 
ture of  special  bail.  Robinson  vs.  Jeflferson  county,  6  W.  & 
S.,  16.  The  act  of  1845,  P-  L.  1845,  P-  188,  requiring  bail  ab- 
solute, conditioned  for  the  payment  of  all  costs  accrued,  or 
that  might  be  legally  recovered,  had  no  application  to  munici- 
pal corporations.  It  only  referred  to  cases  in  which  bail  had 
been  required  prior  to  the  passage  of  the  act.     Borough  of 
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Pottsville  vs.  Curry,  8  Casey,  443.  But  it  is  to  be  noticed 
that  while  municipal  corporations  were  thus  exempt  from  the 
payment  of  costs  or  entering  into  recognizance,  they  were  not 
exempt  from  the  duty  [140]  of  making  oath  on  an  appeal. 
Monaghan  vs.  The  City  of  Phila.,  4  Casey,  207.  It  was  held 
that  there  was  nothing  in  the  statute  to  exempt  those  "owing 
or  being  sued  in  a  representative  character,"  or  municipal  cor- 
porations from  the  necessity  of  making  the  oath. 

In  the  act  of  1868  there  is  no  proviso  of  any  kind  to  ex- 
empt any  from  the  payment  of  costs.  It  authorizes  the  jus- 
tice to  demand  his  costs  **in  any  case  tried  before  him."  It 
must  necessarily  include  corporations,  municipal,  and  other- 
wise, in  its  sweep. 

But  the  present  cases  before  the  justice  are  for  the  claims 
of  the  wages  of  manual  labor,  and  it  is  contended  that  the  act 
of  20th  April,  1876.  P.  L.  43,  has  repealed  the  act  of  1868  as 
to  such  cases.  The  first  section  of  the  act  provides  "that  in 
all  cases  in  which  judgment  shall  have  been  rendered  by  any 
justice  of  the  peace  or  alderman  in  this  Commonwealth,  for 
wages  of  manual  labor,  that  before  the  defendant  shall  be  en- 
titled to  an  appeal  from  the  judgment  of  the  justice  of  the 
peace  or  alderman,  he  or  his  agent  or  attorney  shall  make  oath 
or  affirmation  that  the  appeal  is  not  intended  for  the. purpose 
of  delay,  but  that  he  believes  that  injustice  has  been  done 
him,  which  affidavit  shall  be  attached  to  and  sent  up  with  the 
transcript  of  appeal ;  and  the  said  defendant  shall  be  required 
to  give  good  and  sufficient  bail  for  the  payment  of  the  debt  and 
costs  to  be  paid  when  finally  adjudged  to  be  due  the  plaintiff 
by  the  Court,  in  all  cases  for  labor."  And  section  4th  pro- 
vides that  "all  acts  or  parts  of  acts  inconsistent  herewith  are 
hereby  to  such  extent  repealed." 

It  is  evident  at  glance  that  this  act  is  utterly  inconsistent 
with  the  act  of  1868,  and  that  the  former  act  must  give  way  to 
it,  as  to  such  inconsistent  parts.  The  one  requires  the  pay- 
ment of  the  costs  before  a  transcript  is  given,  the  other  that 
bail  for  the  debt  and  costs  shall  simply  be  given  which  are  to  be 
paid  until  finally  adjudged  to  be  due  the  plaintiff  by  the  court. 
It  was  claimed  by  the  justice  that  this  act  was  simply  a  mod- 
ification of  the  act  of  1872,  P.  L.  47,  entitled  an  act  for  the 
better  protection  of  the  wages  of  mechanics,  miners,  laborers 
and  others,  and  embraced  only  the  class  of  cases  intended  to 
be  embraced  l)y  that  act — and  that  it  did  not  include  wages  of 
labor  for  which  municipal  corporations  were  liable.       But  an 
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examination  of  the  act  of  1876  shows  that  it  is  not  a  supple- 
ment to  the  act  of  1872.  It  is  entitled  "an  act  regulating  ap- 
peals from  the  judgment  of  justices  of  the  peace  and  aldermen 
in  this  Commonwealth  for  the  wages  of  manual  labor,  and  pre- 
scribing the  effect  of  voluntary  assignments  upon  claims  for 
the  wages  of  labor,  secured  by  an  act  for  the  better  protection 
of  the  wages  of  mechanics,  miners,  laborers  and  others,  ap- 
proved April  9th,  1872/'  The  act  of  1876  regulating  ap- 
peals is  wider  in  its  scope  than  the  corresponding  section  of 
the  act  of  1872.  The  5th  section  of  the  act  of  1872  reg^ilat- 
ing  appeals,  only  has  reference  to  the  cases  mentioned  in  the 
first  section  of  that  act.  If  the  section  of  the  act  of  1876  al" 
ready  cited  referred  only  to  those  cases,  then  it  was  super- 
fluous. But  it  is  evidently  intended  to  embrace  other  cases 
besides.  It  includes  in  its  provisions  "all  cases  in  which  judg- 
ment shall  have  been  rendered  for  the  wages  of  manual  labor.*'* 
It  therefore  must  include  the  cases  now  at  issue,  in  which  the 
present  application  has  been  made.  I  think  it  therefore  evi- 
dent that  the  act  of  1868  is  superseded  by  the  act  of  1876  in  all 
cases  arising  for  the  wages  of  manual  labor,  and  that  the  de- 
fendant is  entitled  to  this  transcript  of  appeal  without  the  pay- 
ment of  costs,  on  complying  with  the  provisions  of  the  latter 
act. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[141]    LEWIS  v.   FLANIGAN  et   al.,   AUDITORS   OF 

WEST  MAHANOY  TOWNSHIP. 

1.  D  was  treasurer  and  road  tax  collector  of  the  township  of  West 
Mahanoy.  Property  holders  worked  out  a  large  part  of  the  taxes  for 
which  they  were  rated.  Held:  That  the  auditors  erred  in  allowing 
D  two  commissions,  one  as  collector  and  another  as  treasurer,  on  the 
worked  out  taxes.     He  is  only  entitled  to  his  commission  as  collector. 

2.  Township  auditors  have  all  the  necessary  judicial  powers  to  en- 
able them  to  perform  their  official  duties. 

Appeal  from  the  Settlement  of  the  Auditors. 

Persuing^  P.  J.,  November  25th,  1879. 

John  Donnelly  was  the  treasurer  and  road  tax  collector 
for  the  township  of  West  Mahanoy  for  the  year  1878.  I  lis 
xrompensation  as  collector  was  fixed  at  5  per  cent.,  and'as  treas- 
urer at  two  and  one-half  per  cent.    At  the  annual   settlement 
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made  in  1879,  by  the  township  auditors,  he  was  charged  as  fol- 
lows: 

Amount  of  duplicate |4,089  42 

Unseated  land  tax 1,353  28 


Total 15.442  70 

Total  amount  of  exonerations 232  84 

Balance 15,209  86 

Upon  this  balance  the  auditors  allowed  Donnelly,  a  credit 
of  yy2  per  cent.,  or  the  sum  of  $390.75  for  his  commissions. 
This  is  excepted  to  by  the  appellant  on  behalf  of  the  township. 
It  is  claimed  that  the  above  amount  of  $5,209.86  included  road 
taxes  charged  against  the  Girard  estate,  and  other  individual 
and  corporate  taxpayers,  aggregating  over  $3,100,  all  of  which 
has  been  worked  out  by  them,  and  not  a  dollar  of  which  had 
been  collected  by  Donnelly.    This  is  admitted  by  the  answer  of 
the  auditors,  and  thus  the  facts  are  undisputed.    Were  the  audi- 
tors right  in  allowing  Donnelly  two  commissions,  one  as  col- 
lector and  another  as  treasurer  on  the  worked  out  taxes  ?    The 
34th  section  of  the  act  of  April    15th,    1834,    (Purdon's   Dig. 
1367,  PI.  66)  provides,  **that  before  issuing  the  duplicate  and 
warrant  for  the  collector  of  road  taxes,  it  shall  be  the  duty  of 
the  supervisor  of  every  township  to  give  notice  to  all  persons 
rated  for  such  taxes,  by  advertisements  or  otherwise,  to  at- 
tend at  such  times  and  places  as  such  supervisors  may  direct, 
so  as  to  give  such  persons  full  opportunity  to  work  out  their 
respective  taxes.*'    This  is  so  plain  that  it  would  seem  to  re- 
quire some  effort  on  the  part  of  men  of  usual  intelligence  to  mis- 
understand it.    The  act  is  mandatory  and  not  merely  directory. 
This  was  decided  in  Miller  vs.  Gorman  ct  al.,  2  Wright,  309. 
It  must  be  obeyed  or  there  is  no  power  to  issue  a  warrant.    The 
opportunity  to  work  out  taxes  is  a  condition  precedent  to  col- 
lection by  legal  process.    There  was  no  authority  for  entering 
the  road  taxes  which  had  been  worked  out,  if  they  were  really 
charged,  on  the  collector's  duplicate,  and  the  allowance  by  the 
auditors  of  two  commissions  on  the  amount  was  [142]  a  plain 
violation  of  the  act  of  assembly,  and  inflicted  a  wrong  on  the 
taxpayers  of  the  township  which  it  is  our  duty  to  correct. 

Under  authority  derived  directly  from  the  court,  a  special 
tax  was  levied  to  pay  the  indebtedness  of  West  Mahanoy  town- 
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ship.    Of  this  special  tax  John  Donnelly  was  the  collector.    In 

his  settlement  with  the  auditor  he  was  charged  as  follows : 

To  the  amount  of  dupUcate $2,726  28 

To  the  amount  of  unseated  land  tax 381  93 

Total. 13,108  21 

By  exonerations 301  44 

Balance $2,806  77 

By  commissions  at  7%  per  cent $   210  41 

Donnelly  now  admits  that  he  received  for  unseated  land 
taxes  the  sum  of  $539.92,  or  $157.99  "^^re  than  he  returned  to 
the  auditors.  He  alleges  that  his  failure  to  account  for  all  he 
received  was  a  mistake.  Now  it  is  to  be  observed  in  reference 
to  this  special  tax  that  it  was  a  part  of  the  order  of  the  court 
which  directed  it  to  be  levied,  that  when  collected  it  should  be 
paid  over  to  the  Prothonotary,  and  by  him  paid  out  as  directed 
in  said  order.  This  has  been  the  practice  in  every  instance 
where  a  special  tax  has  been  levied.  No  part  of  this  special 
fund  came  into  Donnelly's  hands  as  treasurer  of  the  township,, 
or  was  disbursed  by  him  in  that  capacity.  Experience  has 
taught  the  court  the  importance  of  having  these  onerous  spe- 
cial taxes  paid  to  its  own  officer,  and  disbursed  under  its  own 
supervion.  And  even  with  this  precaution  we  sometimes  hear 
the  allegation  that  the  same  township  order  has  been  paid  more 
than  once.  The  Prothonotary  is  entitled  to  his  commission,  and 
the  auditors  have  allowed  Donnelly  two  more,  thus  making 
three  percentages  deducted  from  the  fund  before  any  part  of  it 
reached  the  creditors  of  the  township.  This  is  both  illegal  and 
oppressive.  Clearly  Donnelly,  as  to  this  tax,  can  only  claim 
his  commission  for  collecting,  and  what  was  allowed  him  as 
treasurer  of  this  fund  must  be  struck  out  of  the  account. 

On  the  argument,  counsel  for  the  appellant  furnished  us 
with  a  statement  which  concedes  the  right  of  Donnelly  to  a 
commission  of  five  per  centum  on  the  amount  received  by  him 
for  unseated  land  taxes.  In  following  this  we  do  not  wish  to  be 
understood  as  deciding  that  this  is  the  legal  rate  of  compensa- 
tion. The  taxes  on  unseated  lands  are  collected  by  the  county 
treasurer,  and  are  paid  by  him  to  the  supervisors,  from  whom 
they  find  their  way  into  the  township  treasury,  if  a  treasurer 
has  been  appointed.  If  these  taxes  came  into  Donnelly's  hands 
as  treasurer  he  would  only  be  entitled  to  a  treasurer's  commis- 
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sion  and  not  to  that  of  a  collector.  We  suppose  this  question 
was  not  overlooked  by  the  appellant,  and  we  will  not  go  beyond 
what  he  has  indicated  by  his  statement  and  calculation.  These 
views  require  a  re-statement  of  the  accounts  between  Donnelly 
and  the  township,  which  we  make  as  follows : 

John  Donnelly,  treasurer  and  road  tax  collector,  in  account 
with  West  Mahanoy  township. 

DR. 

To  amount  of  duplicate $4,089  42 

To  taxes  worked  out  and  notr  charged  to  the  collector 3,106  66 

[143]    Remainder I    982  76 

Unseated  land  taxes 1,353  28 

Total $2,336  04 

CR. 

By  exonerations I   232  84 

Commissions  at  7%  per  cent * 56  24 

Judgment   paid 132  98 

Orders  cancelled 1,033  66 

Auditor's   note 546  83 

Total $2,002  55 

DR. 

Total $2,336  04 

CR. 
Total $2,002  55 

Balance $    333  49 

SPECIAL  TAX. 
DR. 

To  amount  of  duplicate $2,726  28 

To  amount  of  unseated  land  tax 539  92 

$3,266  20 

CR. 

By  exonerations . . . '. $    301  44 

Commissions  at  5  per  cent 148  23 

Amount  paid  to  Prothonotary 2.596  36 

^ $3,046  03 

Balance $    220  17 

Township  auditors  constitute  a  special  tribunal  and  have 
the  same  powers  and  authority  to  obtain  the  attendance  before 
them  of  parties  and  witnesses,  and  the  production  of  books  and 
papers,  and  to  administer  oaths  and  affirmations,  as  are  by  law 
given  to  county  auditors.  This  was  decided  in  Miller  vs.  Gor- 
man et  a/.,  supra,  (Purd.  Dig.  1404;  pi.  105.)  This  gives 
them  all  necessary  judicial  powers,  and  a  proper  exercise  of 
these  the  taxpayers  have  a  right  to  demand  for  their  protection 
against  the  illegal  acts  of  those  who  have  charge  of  their  pe- 
cuniary interests.    Public  officers  should  be  held  to  a  strict  and 
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rigid  accountability,  and  in  no  case  should  charges  for  services, 
exceeding  the  compensation  allowed  by  law,  be  sanctioned 
or  toloreated,  is  the  language  of  the  Supreme  Court 
in  Godshalk  vs.  Northampton  county,  21  Smith,  324. 
This  appeal  is  made  uhder  the  act  of  Assembly  of  May  ist, 
1876,  (P.  L.  88),  which  extended  the  right  of  appeal  provided 
by  the  act  of  April  14,  1851,  which  was  limited  to  residents, 
to  non-resident  taxpayers.  It  furnished  an  additional  and  need- 
ed weapon  of  defense  to  the  taxpayers  of  any  borough,  town- 
ship, ward  or  district  against  the  misappropriation  of  the  mon- 
eys raised  by  taxation  by  those  entrusted  with  their  disburse- 
ment. The  second  exception  of  the  appellant  does  not  seem  to 
be  supported  by  anything  submitted  to  the  court.  The  other 
exceptions  are  sustained.  The  act  of  assembly  directs  that  the 
costs  shall  abide  the  event  of  the  suit  as  in  other  cases. 

And  now,  November  17th,  1879,  ^^  ^s  ordered  and  decreed 
that  the  appeal  in  this  case  from  the  settlement  of  the  two  ac- 
counts of  John  Donnelly,  collector  and  treasurer  of  West  Mah- 
anoy  township,  made  by  the  [144]  auditors  of  said  township, 
be  sustained,  and  that  said  accounts  be  reformed  and  restated 
as  set  forth  in  this  opinion ;  and  it  is  further  directed  that  the 
defendants  pay  the  costs. 


COURT  OF  COMMON   PLEAS  OF   SCHUYLKILL  COUNTY. 


BREISCH  V.  BRENNAN  et  al. 

1.  Upon  an  appeal  to  the  Court  of  Common  Pleas  by  a  taxpayer 
from  the  settlement  of  the  township  auditors,  under  the  Act  of  May 
Ist,  1876.  the  court  will  reform  the  account  if  erroneous. 

2.  When  taxes  are  paid  in  labor  on  the  roads,  neither  the  treasurer 
nor  the  collector  is  entitled  to  commission  on  such  amounts;  and  this 
is  also  true  as  regards  exonerations.  The  collector  only  is  entitled 
to  commissions  in  collecting  a  special  tax. 

Appeal  from  the  Settlement  of  the  Township  Auditors. 

Walker,  J.,  December  ist.  1879. 

This  case  comes  before  us  on  an  appeal  by  a  taxpayer  from 
the  settlement  of  the  treasurer's  and  collector's  account,  by  the 
board  of  auditors  of  Mahanoy  township.  The  104  section  of 
the  act  of  15th  April,  1834,  (Pur.  Dig.  1404,  PI.  33)  gave  to 
the  township  and  the  accounting  officer  the  right  to  appeal  from 
auditors'  settlements  to  the  Court  of  Common  Pleas  within 
thirty  days  after  such  settlement.  The  19th  section  of  the  act 
of  the  14th  April,  1851,  (Pur.  Dig.  1404,  PI.  37)  extended  the 
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right  of  appeal  to  resident  taxpayers — and  the  act  ist  May, 
1876  (Pamp.  Laws,  P.  88),  further  extended  this  right  to 
any  taxpayer  of  the  borough,  township,  ward,  or  district  in 
which  the  settlement  is  made.  The  exceptions  filed  by  the  ap- 
pellant to  the  settlement  of  the  auditors  are  as  follows:  ist. 
That  the  treasurer  and  collector  charged  and  received  credit 
from  the  auditors  for  commission  on  taxes,  which  had  been 
worked  out  on  the  roads  by  the  owners  of  the  lands,  and  never 
passed  through  his  hands.  2nd.  That  commissions  on  exon- 
erations, and  also  commissions  exceeding  2  per  cent,  on  taxes 
returned  to  the  county  on  unseated  lands  for  the  year  1878  and 
1879.  3rd.  As  to  the  allowance  of  the  treasurer's  and  col- 
lector's compensation,  &c.  4th.  As  to  the  allowance  of  the 
auditor's  compensation.  The  first  question  that  presents  itself 
is  •  Is  the  collector  entitled  to  commissions  on  road  taxes  as- 
sessed in  his  duplicate,  but  worked  out  by  the  owners  of  the 
lands?  The  34th  section  of  the  act  of  15th  April,  1834,  (Pur. 
Dig.  1367,  PI.  66,)  makes  it  the  duty  of  the  supervisor  of  every 
township  to  give  notice  to  all  taxpayers,  so  as  to  enable  them  to- 
work  out  the  road  taxes  if  they  see  fit,  and  this  notice  is  a  con- 
dition precedent  to  the  issuing  the  warrant  for  the  collection  of 
the  taxes.  Miller  vs.  Gorman,  2  Wr.  309.  And  no  contract 
can  be  made  to  deprive  taxpayers  of  this  privilege.  Childs  vs. 
Brown  Twp.,  4  \Vr.,  332.  In  this  case  taxes  to  the  amount  of 
$4,920.52  have  been  paid  in  labor,  and  no  part  of  the  money 
passed  through  the  hands  of  the  collector  or  treasurer,  both  of 
which  is  exercised  and  filled  by  one  person  under  the  6th  sec- 
tion of  the  act  of  17th  February,  1859  (Pamp.  Laws,  P.  52). 
He  certainly,  therefore,  has  no  right  to  commissions  on  money 
never  collected.  And  this  is  true  with  reference  to  exonera- 
tions. However  [  145]  on  taxes  returned  to  the  county  on  un- 
seated lands,  the  compensation  of  the  treasurer  is  two  per  cent, 
only,  and  the  collector  is  entitled  to  no  commissions.  The 
compensation  of  the  treasurer  is  fixed  by  the  auditors  at  two 
per  cent,  and  that  of  the  collector  under  the  act  of  15th  April, 
1834,  (Pur.  Dig.  1 37 1,  PI.  97)  is  made  five  per  cent,  on  all 
money  collected.  These  exceptions  are  therefore  sustained. 
These  views  are  substantially  the  same  as  those  expressed  by 
Judge  Pershing  in  case  of  Wm.  H.  Lewns  vs.  E.  E.  Flanigan 
et  al.,  I  Leg.  Record,  141.    As  regards  the  auditors'  compensa- 
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tion  of  $66  for  their  services,  there  is  no  evidence  before  the 
court  that  it  is  improper ;  and  as  the  appellant  does  not  now 
press  the  exception  the  same  is  allowed.  With  reference  to  the 
special  tax  ordered  by  the  court  under  the  provisions  of  the  act 
of  31st  March,  1864  (Pamp.  Laws,  162),  the  collector  is  en- 
titled to  five  per  cent,  for  collecting  the  same  and  i>aying  it  to 
the  Prothonotary.  But  the  treasurer  of  the  township  has  no 
legal  right  to  receive  a  cent  of  it — and  therefore  is  not  entitled 
to  commissions.  In  the  settlement  of  the  special  tax  in  this  case, 
no  commission  of  the  treasurer  has  been  charged  or  allowed, 
which  is  correct  and  in  accordance  with  the  views  herein  ex- 
pressed. We,  therefore,  restate  the  account  of  the  road  tax  as 
follows,  to  wit : 

DR.  To  amount  of  duplicate  for  1878 $5,727  70 

To  amount  of  Duplicate  for  1878 578  92 

To  amount  paid  him  by  former  Treasurer 27  '47 

$6,334  04 

CR.  By  amount  of  exonerations $    181  50 

By  amount  returned   to  Commissfoners 269  75 

By  amount  worked  out  by  P.  &  R.  C.  &  I.  Co 2,000  00 

By  amount  worked  out  by  Delano  Land  Co 1,974  48 

By  amount  worked  out  by  Middle  Sch'kill  Coal  Co     225  94 

By  amount  worked  out  by  individuals 720  30 

Amount  on  which  no  commission  is  due $5,371  97 

Py  orders  paid  to  sundry  persons $    247  67 

I  y  amount  paid  Clerk  for  1878 30  00 

By  amount  of  Unseated  Tax  $578.92  oji  which  Treas- 
urer is  entitled  to  2  per  cent 11  58 

Py  amount  on  which  both  Treasuroi-  and  Collector 

are  entitled  to  commissions  of  7  per  cent.  $383.15.        26  82 

By  amount  paid  Auditors 66  00 

By  amount  paid  Thos.  Stephenson 10  00 

By  balance  due  the  Township 570  10 

$6,334  04 

And  nows  December  ist,  1879,  it  is  ordered  and  decreed 
that  the  appeal  in  this  case  from  the  settlement  of  the  account 
of  James  Brennan,  Collector  and  Treasurer  of  Mahanoy  Town- 
ship, made  by  the  Auditors  of  said  township  be  sustained  so 
far  as  is  set  forth  in  the  above  opinion,  and  that  said  account 
be  reformed  and  restated  as  herein  mentioned  (except  as  to  the 
settlement  of  the  account  of  the  special  tax,  which  is  correct.) 
And  it  is  further  directed  that  the  defendants  pay  the  costs. 
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COURT  OF  COMMON   PLEAS  OF  SCHUYLKILL  COUNTY. 


MILLER  ET  AL  V.  CONSTEIN. 

When  a  judgment  is  transferred  from  one  Court  of  Common  Pleas 
in  the  State  of  Pennsylvania  to  another  Court,  under  the  Act  of  16th 
April,  1840,  the  transcript  of  the  exemplification  of  the  record  should 
tet  forth  that  it  is  a  full,  entire  and  attested  copy  of  the  whole  record 
In  the  case,  so  full  and  entire  as  the  MMDe  remains  of  record  in  the 
office. 

Rule  to  Strike  off  Judgment  for  Reasons  Appearing  of  Record. 

The  plaintiff  in  this  case  originally  obtained  a  judgment 
for  $59.30  against  the  defendant  in  the  Court  of  Common 
Pleas,  of  Lancaster  county,  on  the  15th  January,  1867,  which 
was  revived  in  that  court  on  23rd  of  February,  1878.  A  tran- 
script of  the  exemplification  of  this  record  w^s  filed  in  the 
Court  of  Common  Pleas  of  Schuylkill  county,  on  the  13th  of 
March,  1878,  under  the  provision  of  the  first  section  of  the 
act  of  i6th  April,  1840  (Pur.  Dig.  821  PI.  14),  which  provides 
as  follows :  **In  addition  to  the  remedies  now  provided  by 
law%  hereafter,  any  judgments  in  any  District  Court  or  Court 
of  Common  Pleas  in  Pennsylvania,  may  be  transferred  from 
the  Court  in  which  they  are  entered  to  any  other  District  Court 
or  Court  of  Common  Pleas  in  this  commonwealth,  by  filing  of 
record  in  said  other  Court  a  certified  copy  of  the  whole  record 
the  case.''  The  present  rule  is  to  strike  off  the  judgment  in  this 
case,  on  the  ground  that  the  certificate  of  the  Prothonotary  of 
Lancaster  county,  upon  which  this  judgment  is  entered,  is  not 
in  accordance  with  the  requirements  of  the  act  of  Assembly, 
and  therefore  defective  and  illegal  as  a  judgment  in  this  coun- 
ty.   The  certificate  is  as  follows : 

State  of  Pennsylvania,  Lancaster  County,  ss: 

I,  Lewis  S.  Hartman,  Prothonotary  of  the  Court  of  Com- 
mon Pleas  of  Lancaster  county  (the  same  being  a  court  of  rec- 
ord), do  certify  the  foregoing  to  be  a  true  and  correct  copy  of 
the  Appearance  and  Execution  Docket  entry  in  the  suit  and 
judgment  wherein  Miller.  Schloss  &  Stein  are  plaintiffs,  and 
H.  J.  Constein  is  defendant,  of  February  term,  1878,  No.  66  in 
said  court 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  the 
seal  of  said  court  this  fourth  day  of  March,  A.  D.  1878. 
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SEAL  OF 
COURT. 

Signed,  LEWIS  S.  HARTMAX. 

Prothonotary. 

In  Hampton  vs.  Specknagle,  9  S.  &  R.  212,  Chief  Justice 
Tighlman  says :  "When  the  exemplification  of  a  record  is  offer- 
ed in  evidence,  it  must  contain  the  whole  record/*  A  certificate 
of  the  Prothonotary  annexed  to  an  exemplification  of  a  record, 
that  the  paper  was  truly  copied  from  the  records,  imports  that 
it  is  an  entire  copy,  and  not  a  mere  extract.  Edminston  vs. 
Schwartz,  13  S.  &  R.  135.  When  the  officer  had  certified  that 
the  paper  was  truly  taken  from  the  records  of  the  proceedings, 
it  was  held  equivocal.  Ferguson  vs.  Harwood,  7  Cranch  408. 
A  [147]  certificate  of  the  Prothonotary  that  a  paper  is  a  copy 
of  a  record  imports  that  it  contains  the  whole  record.  Voris 
vs.  Smith,  13  S.  &  R.  334.  In  Christine  et  al  vs.  Whitehill  16  S. 

6  R.  98,  Judge  Huston  says  if  the  words  of  the  certificate  were 
**so  full  and  entire  as  in  his  office  they  remained"  he  would  re- 
ceive it.    See  also  Harper  vs.  Farmers'  and  Mechanics'  Bank, 

7  W.  &  S.  204;  Schuylkill  &  Dauphin  Imp.  R.  R.  vs.  McCreary, 

8  P.  F.  S.  304;  Van  Storch  vs.  Griffin,  21  P.  F.  S.  240;  Clark 
vs.  Depew,  et  al.,  i  Casey  509.  See  the  following  as  to  the  suf- 
ficiency of  the  certificate  in  bankrupt  proceedings :  Pennell  ct  al. 
vs.  Percival;  i  Harris  197.  John  vs.  Howe,  2  Stewart  2y. 
Grant  vs.  Levan,  4  Barr,  393.  Erb  vs.  Scott,  2Harris20.  Water- 
man vs.  Robinson,  5  Mass.  302.  A  very  excellent  form  of  cer- 
tificate as  approved  by  Judge  Strong,  is  given  in  McCormick's 
admV  vs.  Irwin,  11  Casey  119,  and  is  as  follows:  **A  full,  en- 
tire and  attested  copy  of  the  whole  record  in  the  case  so  full  and 
entire  as  the  same  remained  of  record  in  his  office."  In  Upde- 
graflf  vs.  Perry,  4  Barr  291,  it  is  held  that  a  copy  of  the  Docket 
entry  certified  to  be  as  full  and  complete  as  the  same  now  re- 
mains of  record  in  said  county,  is  not  such  a  transcript  of  the 
record  as  is  directed  to  be  filed  by  the  act  of  i6th  April,  1840, 
section  first,  for  the  purpose  of  transferring  a  judgment  from 
one  court  to  another  court  in  the  commonwealth.  This  author- 
ity is  direct  upon  the  question  before  us  and  is  decisive  of  it. 
Besides,  the  exemplification  of  the  record  as  filed ,  shows  that 
on  the  loth  of  June,  1873,  a  writ  of  TesWum  P,ieri  Facias  had 
been  issued  and  not  returned.    This  would  prevent  another  ex- 
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ecution  from  being  issued  until  that  is  returned,  as  the  pre- 
sumption is  that  such  execution  is  a  satisfaction  of  the  debt. 
Leedam  vs.  Jones,  i  Leg.  In.  R.  85.  Note  G.  at  bottom  Pur. 
Dig.  821.    And  now,  April  15th,  1878.    Rule  made  absolute. 


COURT  OF  COMMON  PLEA8  OF  SCHUYLKILL  COUNTY. 


REINER  V.  HECKLER. 

1.  Where  the  obligor  or  primissor  remains  the  same,  any  security 
given  in  payment  or  discharge  of  an  usurious  security  is  equally  void 
with  that.  The  original  taint  attaches  to  all  the  descendant  obliga- 
tions, 'however  remote,  if  the  descent  can  be  traced. 

2.  The  defalcation  of  usurious  interest  allowed  at  any  time  before 
a  Judgment  is  fully  paid. 

Rule  to  Open  Judgment. 

Pershing^  P.  J. 

Heckler,  the  defendant,  in  1869,  bought  a  farm  from  Rein- 
er for  $3,500;  of  this  he  paid  $1,000  down,  and  gave  two  judg- 
ment notes,  one  for  $2,050,  payable  in  one  year,  and  the  other 
for  $840,  payable  in  two  years.  These  sums  make  a  total  of 
$3>890.  The  excess  over  the  balance  of  the  consideration 
money,  viz :  $2,500,  and  legal  interest  on  it,  is  claimed  to  be 
usury.  Both  of  these  judgments  have  been  satisfied. 
[148]  On  July  26th,  1877,  Heckler  gave  the  judgment  now 
in  controversy  to  Reiner  for  $1,420.26.  In  this  was  included 
the  sum  of  $900.  in  satisfaction  of  the  judgment  for  $840,  be- 
fore given  by  Heckler  to  Reiner.  The  balance  was  made  up  of 
money  borrowed  and  other  items,  on  all  of  which  Heckler 
swears  he  was  charged  12  per  cent,  interest,  and  in  some  in- 
stances more. 

At  the  time  the  judgment  for  $1,420.26  was  given,  a  set- 
tlement was  made  between  the  parties  in  which  Reiner  w^as  rep- 
resented by  his  counsel,  Mr.  Pinkerton,  and  Heckler,  by  Peter 
Laux.  They  state  that  they  included  no  usury  in  their  calcula- 
tions. Reiner  himself  was  called  as  a  witness  on  the  rule  now 
before  us,  and  although  examined  in  the  presence  of  his  counsel, 
and  in  the  absence  of  anyone  to  cross-examine  him,  or  his  wit- 
ness, it  is  noticeable  that  he  was  not  interrogated  as  to  a  single 
one  of  the  alleged  usurious  transactions  between  himself  and 
Heckler,  nor  does  he  volunteer,  when  under  oath,  a  word  upon 
the  subject.  The  evidence  therefore  is  uncontradicted,  that  the 
two  judgments  for  $2,050  and  $840   included  a  considerable 
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amount  of  usurious  interest,  and  that  the  latter  of  these  judg- 
ments was  to  some  extent  carried  into  and  makes  a  part  of  the 
judgment  for  $1,420.26,  which  the  defendant  now  seeks  to 
open.  For  part  of  the  former  judgment  the  latter  is  but  its  con- 
tinuation. Whether  the  other  items  included  in  this  last  judg- 
ment were  tainted  with  usury  can  best  be  settled  by  a  jury.  The 
case,  as  it  is  now  presented,  comes  directly  within  the  ruling  of 
Campbell  v.  Sloan,  12  Smith,  481.  It  is  there  said:  "The  rule 
indeed  is  laid  down  broadly,  that  any  security  given  in  pay- 
ment or  discharge  of  an  usurious  security  is  equally  void  with 
that.  The  original  taint  attaches  to  all  consecutive  obligations 
or  securities  growing  out  of  the  original  vicious  transaction, 
and  none  of  the  descendant  obligations,  however  remote,  can 
T)e  free  from  it,  if  the  descent  can  be  traced."  This  is  where  the 
obligor  or  promissor  remains  the  same :  Bank  of  Macungie  v. 
Hottenstein,  7  W.  N.  C,  320. 

When  we  add,  that  the  statute  allows  the  defalcation  of 
usurious  interest  at  any  time  before  the  judgment  is  fully  paid, 
and  that  the  refusal  of  the  court  to  grant  a  rule  to  open  a  judg- 
ment on  the  ground  of  usury,  even  after  defendant's  real  estate 
has  been  sold  by  the  sheriff,  the  money  remaining  in  his  hands, 
is  error.  (See  Wilt  and  Bartholomew's  Ap.  Leg.  Int.  Sept. 
26th,  1879).  It  is  plain  that  we  are  required  to  make  this  rule 
absolute. 

And  now,  Oct.  20,  1879.  Rule  made  absolute,  the  judg- 
ment opened  and  defendant  let  into  a  defence,  said  defence  to 
T)e  limited  to  the  payment  of  usury  to  the  plaintiff.  Execution 
to  stay  in  the  meantime,  and  lien  of  levy  to  remain. 
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[  149]  HOLLAND  V.  GARLAND. 

1.  It  is  not  necessary  that  the  description  in  a  mechanics*  liei^ 
should  be  either  full  or  precise.  Certainty  to  a  common  intent  is. 
sufficient. 

2.  The  description  in  this  case  held  to  be  sufficient  notwithstand- 
ing  it  omitted  the  names  of  the  streets  and  adjoiners,  and  failed  to 
state  the  number  of  the  lot  correctly. 

3.  Judgment  in  default  of  an  appearance  on  a  scire  facias  sur  me- 
chanics'  lien,  when  not  fraudulent  or  collusive,  gives  greater  forco 
and  effect  to  the  claim  as  against  subsequent  judgment  creditors. 
It  renders  certain  that  which  prior  to  its  rendition  was  uncertain,  and 
cures  defects,  which  without  it  would  be  fatal. 

Exceptions  to  Report  of  Auditor. 

Bechtel,  J 

Charles  Krebs  filed  his  statement  of  claim  or  lien  against 
Aaron  Garland  and  the  property  described  therein  September 
14,  1876,  and  caused  scire  facias  to  issue  thereon  to  No.  986 
December  Term,  1876,  upon  which  judgment  was  obtained 
December  nth,  1876,  for  $339.71.  The  description  in  this 
claim  is  as  follows :  **Said  building  is  a  dwelling  house  of  two 
stories,  having  a  front  of  sixteen  feet  and  a  depth  of  thirty  feet, 
and  situate  upon  lot  number  ten  in  bkxrk  number  eighty-four 
on  the  map  or  plan  of  the  borough  of  Mahanoy  City,  in  the- 
county  of  Schuylkill  aforesaid,  constructed  by  Frank  Carter,  in 
Jiily,  A.  D.,  1859."  It  will  be  noticed  that  this  description  does 
not  refer  to  any  street  by  name,  gives  no  adjoiner  and  the  num- 
ber of  the  lot  is  incorrectly  stated.  Is  this  description  sufficient- 
ly certain  ?  If  so,  then  it  should  be  paid  out  of  the  fund  in  court 
for  distribution.  The  auditor  has  decided  against  this  claim 
and  awarded  the  fund  to  subsequent  creditors.  The  third 
clause  of  the  12th  section  of  the  act  of  June  i6th,  1836,  which 
enumerates  the  re(|uisites  of  a  description  in  a  mechanic's  claim 
is  as  follows,  to  wit :  **The  locality  of  the  building  and  the  size 
and  number  of  the  stories  of  the  same,  or  such  other  matter  of 
description  as  shall  be  sufficient  to  identify  the  same."  P.  D. 
1032,  PI.  40.  Numerous  decisions  have  been  furnished  us  un- 
der this  clause  from  which  we  learn  that  the  general  rule  is  that 
**it  is  not  necessary  that  the  description  in  a  mechanic's  lien 
should  be  either  full  or  precise,  certainty  to  a  common  intent 
being  the  rule."  What  is  certainty  to  a  common  intent?  This 
must  be  ascertained  by  an  examination  of  our  authorities.  In 
Harker  vs.  Conrad,  12  S.  &  R.,  301,  the  proi)erty  is  described 
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as  follows :  "A  three-storied  brick  house,  situate  on  the  south 
side  of  Walnut  street,  between  Eleventh  and  Twelfth  streets,  in 
the  city  of  Philadelphia/'  Of  this  the  Judge  of  the  district 
court  said  to  the  jury,  **we  think  the  description  sufficiently  cer- 
tain," and  Justice  Gibson  says,  **the  charge  of  the  Judge  was 
right/'  &c.  It  will  be  noticed  that  this  description  does  not  give 
either  the  number  of  the  block,  the  number  of  the  lot,  the  num- 
ber of  feet  front  of  the  house,  the  depth  of  the  house,  nor  a  sin- 
gle ad  joiner,  and  Quince  street  intervenes  between  Eleventh 
and  Twelfth  streets,  and  yet  this  is  **certainty  to  a  common  in- 
tent/' In  Springer  vs.  Keyser,  6  Whr.  187.  the  property  is  de- 
scribed as  **a  certain  two-story  brick  building  situate  on  [150] 
the  west  side  of  Thirteenth  street,  between  Vine  and  James 
streets,  in  the  county  of  Philadelphia,  belonging  or  said  to  be- 
long to  Charles  Springer/'  Upon  the  trial  it  was  shown  that 
Callowhill  street  intervenes  between  Vine  and  James  streets, 
and  that  the  property  was  really  between  Callowhill  and  James 
streets.  The  Supreme  Court  in  a  per  curiam  opinion  in  this 
case  say,  **The  description  before  us  is  just  as  certain  as  the  de- 
scription in  Harker  vs.  Conrad.  It  is  sufficient  that  the  owner 
appears  not  to  have  had  any  other  house  in  the  particular  street, 
for  the  claim  could  be  applied  to  no  other,  and  the  law  re- 
quires no  more  than  that  the  property  be  described  with  con- 
venient certainty."  This  description  omits  the  number  of  the 
block,  of  the  lot,  the  number  of  feet  front  of  the  lot  and  house, 
and  the  depth  of  the  lot  and  house,  and  does  not  give  a  single  ad- 
joiner,  and  hence  any  two-story  brick  building  on  the  west  side 
of  Thirteenth  street  within  the  two  squares  between  Vine  and 
James  streets  would  answer  this  description ;  but  Springer  own- 
ed no  other  building  on  this  street,  and  hence  this  was  "cer- 
tainty to  a  common  intent."  In  Shaw  vs.  Barnes,  5  Barr,  18, 
the  property  is  described  as  **all  that  certain  building  together 
with  the  lot  whereon  the  same  is  erected,  situate  in  the  city  of 
Philadelphia,  on  the  north  side  of  Lombard  street,  west  of 
Ninth  street,  with  piazza  and  l)ath  hcnise  attached  adjoining 
Stephen  Smith's  lot  on  the  east,"  this  was  held  sufficient.  Burn- 
side,  J.,  says:  "the  locality  is  very  certain.  Stephen  Smith's 
lot  fixes  the  boundary  with  precision,"  and  the  building  is  said 
to  be  sufficiently  described  because  it  is  a  building  with  a  piazza 
and  bath  house  attached.     This  description  omits  everything 
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omitted  in  Marker  vs.  Conrad  and  Springer  vs.  Keyser,  and,  in 
addition,  fails  to  state  the  number  of  the  stories  of  the  house, 
and  also  the  material  of  which  it  is  built,  and  yet  this  is  within 
the  rule  of  **certainty  to  a  common  intent."  In  Knabb's  Ap- 
peal, lo  Barr,  i86,  the  property  is  described  as  a  **two-and-a- 
half  storied  brick  house,  together  with  a  lot  of  ground  situate 
in  upper  Providence  township,  Montgomerj'  county.  Pa., 
bounded  by  lands  of  Jacob  Landis  and  others,  being  36  feet 
front  and  30  feet  deep."  In  ix)int  of  fact  this  property  is  in  the 
village  of  Quincy,  but  the  lien  omitted  so  to  state.  Judge  Bell 
speaking  of  this  omission,  says,  **mention  of  the  fact  would  be 
but  a  superadded  circumstance  of  description,  increasing,  per- 
haps, the  facilities  of  discovery,  but  not  absolutely  essential  to 
it."  We  think  this  description  more  certain  than  that  in  either 
of  the  preceding  cases  referred  to,  and  we  refer  to  this  case  be- 
cause it  recognizes  and  relies  upon  the  preceding  cases.  In  Ken-» 
nedy  vs.  House  &  Horton,  5  Wr.  39,  the  property  described  is 
in  Temperanceville,  on  the  Stubenville  turnpike  road,  giving 
the  county  and  township  and  size  of  the  building  as  16  feet 
front  and  16  in  depth,  the  only  description  of  ground  is  in  this 
language :  **the  lot  or  piece  of  ground  and  curtilage  appurtenant 
to  said  building."  No  number  or  size  of  lot  or  block,  and  no 
adjoiner,  and  in  fact,  the  building  instead  of  being  16  feet  was 
really  32  feet  in  depth.  In  this  case  Strong,  Justice,  says :  **the 
act  of  assembly  requires  that  the  claim  filed  shall  set  forth  the 
locality  of  the  building,  and  the  size  and  number  of  the  stories 
of  the  same  or  such  other  matter  of  description  as  shall  be  suffi- 
cient to  identify  the  same.  *  *  *  Xhe  locality  is  obvious- 
ly the  most  important.  When  that  is  fixed  other  matters  of  de- 
scription are  of  comparatively  minor  consequence.  But  even  in 
regard  to  locality  there  is  great  reluctance  to  declare  a  claim 
invalid  for  mere  loose  [151]  description.  Even  in  such  cases  it 
is  held  that  the  jury  are  generally  to  determine  whether  the 
property  is  in  truth  designated."  In  McClintock  vs.  Rush,  13 
P.  F.  S.  205,  Sharswood,  Justice,  in  speaking  of  the  sufficiency 
of  description  of  the  locality  of  the  building,  says,  "It  is  not 
necessary  that  the  description  should  be  either  full  or  precise. 
Certainty  to  a  common  intent  is  the  rule  *  *  *  There  is 
great  reluctance  to  set  aside  a  mechanic's  claim  merely  for  loose 
description.     The  act  evidently  contemplated  that  the  claim- 
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ants  should  prepare  their  own  papers,  and  unless  the  claim  or 
statement  of  demand  as  it  is  termed,  is  totally  defective  in  giv- 
ing information  to  purchasers  and  others,  making  search  for  in- 
cumbrances, such  as  will  direct  them  to  the  right  place,  the 
question  as  one  of  fact  will  be  referred  to  the  decision  of  the 
jury  on  the  trial  of  the  scire  facias."  In  William's  Appeal,  5 
W.  N.  C,  page  24,  in  a  per  curiam  opinion  we  find  in  substance 
this  ruling:  A  mechanic's  claim  is  not  necessarily  invalid  be- 
cause of  an  obviously  inaccurate  description  of  the  locality  of 
the  premises  charged,  if  the  error  be  not  such  as  to  directly  mis- 
lead from  the  true  location,  and  if  there  be  enough  in  the  gen- 
eral description  contained  in  the  claim  to  identify  the  property 
and  prevent  mistake.  In  this  case  the  property  was  describ- 
ed as  west  of  Twenty-first  street,  but  was  really  west  of  Twen- 
tieth street.  In  view  of  these  authorities,  what  shall  be  said  of 
the  suflficiency  of  the  description  in  the  lien  l>efore  us?  As  to 
the  building  there  can  be  no  question,  it  is  a  building  two  stor- 
ies high ;  it  is  sixteen  feet  front,  and  thirty  feet  in  depth  as  stat- 
ed in  the  claim;  if,  however,  any  further  description  is  desired 
it  will  be  found  in  the  original  written  contract  l^etween  the 
parties  made  part  of  the  statement  of  claim  and  recorded  with 
-uiui  SI  Suipjmq  sq^  ui  j^quiq  jo  9D3id  Xj9A9  ^souqB  qoiqAv  ui  *4i 
utely  described.  In  describing  the  locality  of  the  building  the 
claimant  does  not  correctly  state  the  number  of  the  lot.  The 
building  is  not  upon  lot  number  ten,  but  is  upon  a  lot  formed 
by  taking  the  southern  portion  of  five  other  lots,  and  is  either 
without  any  number  or  has  five  numl>ers,  to  wit :  16,  17,  J8,  19 
and  20 — the  original  numbers  of  the  lots  from  which  it  is  tak- 
en. Is  this  fatal  to  the  claim  ?  We  think  not.  In  examining 
the  description  for  the  purpose  of  ascertaining  the  locality  of 
this  building,  we  find  the  number  of  the  block  correctly  stated 
-and  are  therefore  directed  to  block  number  84  in  the  Borough 
of  Mahanoy  City,  Schuylkill  county,  on  the  map  or  plan  of  this 
borough  as  prepared  by  Mr.  Carter  in  1859.  This  at  once  nar- 
rows the  question  of  locality  of  this  building  to  a  space  not 
more  than  250  feet  square,  and  this  is  as  certain  as  it  is  possi- 
ble to  make  it,  for  if  the  blockcannot  be  found  then  adding  the 
number  of  the  lot  would  be  useless.  The  auditor  has  properly 
found  from  the  evidence  before  him  that  Aaron  Garland  owns 
no  other  property  in  this  block  nor  anywhere  else  within  thelim- 
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its  of  the  borough  of  Mahanoy  City.  Within  this  small  space 
then  we  have  two  matters  of  description  to  assist  us :  First,  a 
dwelling  house  i6  feet  front  and  30  feet  deep,  two  stories  high 
and  but  recently  built;  second,  the  fact  that  that  dwelling  is 
owned  by  Aaron  Garland,  for  in  the  language  of  the  Supreme 
Court,  "the  claim  could  be  applied  to  no  other."  (Springer  vs. 
Keyser  &  Knabb*s  Appeal.)  Is  not  this  certainty  to  a  common 
intent?  Is  not  the  description  before  us  just  as  certain  as  the 
description  in  Harker  vs.  Conrad  or  either  of  the  cases  referred 
to  ?  Can  lot  number  ten  be  the  property  described  in  this  claim  ? 
This  lot  is  owned  by  George  Gonder  and  upon  it  we  find  two 
[152]  buildings,  one  at  each  end,  each  25  feet  front,  the  one  25, 
the  other  28  feet  in  depth,  the  one  23/2  stories  and  the  other  3 
stories  high,  and  each  having  two  kitchens  attached  to  it.  If  we 
apply  this  claim  to  lot  number  ten,  we  permit  the  number  of  the 
lot  to  control  the  description  of  the  building  and  the  question 
of  ownership,  while  applying  it  to  the  property  of  Garland  the 
description  as  to  building  and  ownership  is  completely  answer- 
ed, and  we  but  supply  the  number  of  the  lot,  if,  indeed,  the  lot 
has  any  number.  In  view  of  these  facts  and  the  authorities 
herein  referred  to  we  cannot  resist  the  conclusion  that  the  lien 
is  sufficient. 

Another  question  is  presented  by  this  record  which  we 
deem  worthy  of  notice.  Judgment  was  obtained  upon  the  scire 
facias  on  this  lien,  December  nth,  1876,  in  default  of  appear- 
ance. The  parties  contesting  the  payment  of  this  lien  are  subse- 
quent judgment  creditors,  if  this  lien  be  good.  What  is  the  ef- 
fect of  this  judgment  as  to  subsequent  creditors?  Does  it  de- 
termine such  facts  as  the  court  w^ould  necessarily  be  compelled 
to  submit  to  a  jury  upon  actual  trial  ?  If  it  does  can  the  auditor 
re-determine  the  same  question  in  making  distribution?  Can 
subsequent  judgment  creditors  impeach  such  judgment  collat- 
erally except  for  fraud  or  collusion?  Thompson's  Appeal,  7  P. 
F.  Smith  175,  determines  that  an  auditor  appointed  to  dis- 
tribute funds  arisinq:  from  a  sheriff's  sale  must  treat  a  judgment 
as  conclusive,  he  has  no  right  to  disregard  it,  or  to  allow  any^ 
later  lien  priority  over  it.  Qark  ct  al  vs.  Douglas,  12  P.  F. 
Smith  408,  rules  that  *'there  is  no  difference  between  a  judg- 
ment confessed  or  by  default  and  one  on  the  verdict  of  a  jury.'' 
If  there  is  any  point  which  may  be  regarded  as  settled  in  this 
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state,  it  is  that  upon  the  distribution  of  the  proceeds  of  a  sher- 
iff's sale  a  subsisting  judgment  can  only  be  attacked  by  other 
creditors  collaterally,  on  the  ground  of  collusion,  and  Sheetz  vs. 
Hanbest's  Executors,  31  P.  F.  Smith  100,  in  thus  declaring,  but 
repeats  a  well  settled  doctrine.    How  far  these  principles  are  ap- 
plicable to  a  judgment  upon  a  mechanic's  claim  does  not  seem 
to  be  so  well  settled.    Norris'  Appeal,  6  Casey  122,  determines 
that  in  the  distribution  of  the  proceeds  of  a  sheriff's  sale  a  judg- 
ment on  a  scire  facias  on  a  mechanic's  lien,  is  not  prima  facie 
evidence  that  it  was  filed  within  six  months  after  the  comple- 
tion of  the  work,  so  as  to  give  it  relation  back  to  the  commence- 
ment of  the  building  in  a  contest  with  other  lien  claimants.    In 
Lawrence's  Appeal,  8  Barr,  473,  however,  which  was  also  a 
question  of  distribution,  there  were  among  others  two  mechan- 
ic's lien  claimants,  the  first.  Smith  &  Co.'s  claims  were  for  ma- 
terials furnished  without  a  specification  of  their  kind  and  quan- 
tity; but  judgments  had  been  obtained  upon  these  claims  prior 
to  the  sheriflf's  sale,  the  second,  Ross  &  Schott,  >vas  also  for  ma- 
terials furnished  and  also  without  specification  of  the  kind  or 
quantity,  and  upon  this  lien  there  was  no  judgment.     In  dis- 
posing of  these,  the  first  was  directed  to  be  paid  in  full,  while 
the  other  was  not  permitted  to  participate  in  the  distribution  at 
all,  upon  the  ground  that  the  failure  to  specify  the  kind  and 
amount  of  materials  furnished  was  fatal  to  the  claim.    In  mak- 
ing this  distribution,  Bell,  Justice,  says :  *The  well  settled  rule 
that  a  judgment  though  irregular  on  its  face,  and  even  illegally 
recovered,  cannot  be  impeached  collaterally  by  third  persons, 
though  Hen  creditors  of  the  defendant,  except  for  fraud  or  col- 
lusion i^     conclusive  as  to  the  claim  filed  by  Smith  &  Co.     * 
*     *     But  the  claim  of  Ross  &  Schott  occupies  ground  less  se- 
cure.   It  stands  unarmed  by  the  shield  of  a  judgment.    *    *    * 
It  is  open  to  impeachment  [153]  by  all  having  an  interest  in  the 
rjuestion  of  its  validity  as  owner,  purchaser  or  subsequent  lien 
creditor.''    Thus,  it  will  be  seen  that  a  defect  which  was  fatal 
to  the  lien  of  Ross  &  Schott  was  cured  in  the  claims  of  Smith 
&  Co.,  by  the  judgment.    And  while  this  case  may  not  decide 
that  an  auditor  cannot,  because  of  the  judgment  on  the  claim, 
infjnire  whether  the  claim  really  was  a  lien  upon  the  real  estate 
from  which  the  fund  he  is  distributing  arises,  yet  it  does  seem 
to  determine  that  the  judgment  gives  greater  force  and  effect 
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to  the  claim,  renders  certain  that  which  prior  to  its  rendition 
was  uncertain  and  cures  defects  which  without  the  judgment 
would  be  fatal  to  the  claim.  In  view  of  the  foregoing  authori- 
ties we  are  unanimously  convinced  that  the  lien  in  question  is 
sufficient  and  therefore  make  the  following  order : 

And  now,  March  25th,  1878,  the  report  of  the  auditor  is 
referred  back  with  direction  that  distribution  be  made  in  ac- 
cordance with  these  views. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


COMMONWEALTH  ex  rel.  ADAMS  vs.  MUIR,  SAME 

v.  FINLEY. 

1.  When  the  contest  on  a  writ  of  habeas  corpus  is  for  the  pos- 
session of  a  child,  the  best  Interests  of  the  child,  as  a  rule,  must  be 
taken  into  consideration,  and  control  the  decision. 

2.  Where  the  court  is  satisfied  that  the  interest  of  the  child  would 
be  subserved  by  refusing  the  custody  to  either  of  the  parents,  it  may 
be  confided  to  a  third  party. 

Habeas  Corpus  for  the  Possession  of  a  Child. 

Pershing,  P.  J.,  Oct.  27,  1879. 

These  cases  were  heard  together.  Mrs.  Adams,  the  re- 
lator, is  the  grandmother  of  John  W.  Pkmkett,  now  of  the  age 
of  eight  years,  and  Lily  May  Pkmket,  now  six  years  of  age. 
The  mother  of  these  children  was  a  daughter  of  Mrs.  Adams, 
and  died  some  years  ago  in  Virginia.  The  father  is  a  non-res- 
ident of  the  State.  Mrs.  Adams  testified  that  the  children  were 
sent  to  her  by  the  father  after  their  mother's  death.  It  appears, 
that  Mrs.  Muir,  a  sister  of  the  deceased  mother,  believing  that 
John  and  Lily  were  not  properly  cared  for  by  the  relator,  had 
them  conducted  to  her  own  house,  and  there  retained  possession 
of  them.  Subsequently,  by  an  arrangement  with  Mrs.  Muir, 
Lily  iDecame  an  inmate  of  Mr.  Finley's  house,  to  whom  she  has 
since  been  bound  by  indentures  regular  in  form,  by  the  Direc- 
tors of  the  Poor  of  the  county.  Whether,  if  tested,  these  in- 
dentures would  stand  is  a  question  not  before  us. 

This  is  not  an  application  by  the  surviving  parent  for  the 
custody  of  his  children.  If  it  were,  the  best  interests  of  these 
children  would  have  to  be  taken  into  consideration  and  govern 
our  decision.  The  courts  have  large  discretionary  power  in 
these  cases,  and  the  tendency  of  modern  decisions  has  been  to 
extend    rather  than  restrict  it.     The  courts,  how^ever,  do  not 
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generally  go  farther  than  to  determine  what  is  for  the  best  in- 
terest of  the  child :  and  they  do  not  feel  compelled  to  remand 
him  into  any  custody  where  it  appears  not  to  be  for  the  child's 
interest.  Where  the  [154]  Court  is  satisfied  that  the  interest 
of  the  child  would  be  subserved  by  refusing  the  custody  to  ei- 
ther of  the  parents,  it  may  be  confided  to  a  third  party ;  Cooley 
Con.  Lim.,  431,  432,  and  cases  referred  to.  Com.  v.  Barney, 
4  Brews,  408. 

Now  we  are  thoroughly  convinced  that  the  highest  inter- 
ests of  these  children  demand  that  they  shall  not  be  placed  under 
the  care  and  control  of  this  relator.  Her  admission  when  upon 
the  stand,  that  on  a  former  occasion  she  purposely  swore  what 
was  untrue  in  relation  to  the  father  of  these  children,  as  well 
as  her  general  conduct  when  in  Court,  has  impressed  us  with 
the  belief  that  the  moral  training  of  these  children  should  not 
be  entrusted  to  her.  Besides  this,  only  on  the  seventh  of  July 
last,  Mrs.  Adams  and  her  son  were  convicted  in  this  Court  of 
wanton  and  delil>erate  cruelty  to  these  children,  09  evidence 
that  was  overwhelming  as  to  the  guilt  of  both,  and  she  only 
escaped  a  severer  sentence  out  of  regard  for  her  age.  The  re- 
spondents with  the  children  were  in  Court,  and  so  far  as  ap- 
pearances go,  they  were  all  in  favor  of  leaving  these  children 
with  their  present  protectors.  We  are  satisfied  that  Mr.  Muir, 
who  is  a  mechanic,  with  constant  employment,  and  his  family 
are  making  the  best  provision  in  their  power  for  the  boy,  and 
we  think  Lily  very  fortunate  in  having  secured  a  home  in  the 
family  of  Mr.  Finley.  We  therefore  remand  John  W.  Plun- 
kett  to  the  care  and  custody  of  James  Muir,  and  Lily  May 
Plunkett  to  the  care  and  custody  of  Wiliam  Finley,  and  di- 
rect that  the  relator  Mary  A.  Adams  pay  the  costs  in  both 
cases. 
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COURT  OF  COMMON  PLEA8  OF  SCHUYLKILL  COUNTY. 

MILLER  V.  BILLMAN. 

1.  Ck)urts  of  justice  will  not  lend  their  aid  to  enforce  a  contract 
founded  in  fraud. 

2.  Where  a  purchaser  at  Sheriff's  sale  obtains  property  by  means 
of  a  confidence  reposed  in  him,  he  will  be  converted  into  a  trustee  ex 
maleficto. 

R.ule  for  Possession. 

Walker,  J.,  Sept.  29,  1879. 

This  is  a  proceeding  by  petition  under  the  act  of  13  May, 
1871,  (P.  Laws,  820)  to  obtain  possession  of  certain  real  es- 
tate in  this  county  sold  to  the  plaintiff  by  the  sheriff  on  the  21st 
of  February,  1879,  as  the  property  of  the  defendant.  The  pe- 
titioner sets  forth  that  he  is  tlie  purchaser,  and  that  he  holds  a 
deed  from  the  sheriff  for  the  premises — ^that  Reuben  Billman 
was  the  defendant  in  the  execution  on  which  the  land  was  sold, 
and  that  the  said  Billman  is  now  in  possession  of  it — ^that  he 
has  had  three  months*  notice  of  such  sale,  and  was  requested 
to  deliver  possession  of  the  land  to  the  purchaser,  and  which 
he  has  neglected  and  refused  to  do.  The  defendant  has  filed 
an  answer  in  which  among  other  things  he  avers  that  he  made 
claim  of  the  exemption  before  the  sale,  that  after  that  Israel 
Miller  proposed  to  him  to  relinquish  his  claim  in  writing,waive 
inquisition,  confess  condemnation,  and  permit  the  property  to 
be  sold,  and  that  he,  the  said  Israel  Miller,  would  purchase  it 
and  after  receiving  the  sheriff's  deed  would  reconvey  to  the  said 
Billman  in  fee  thirty  acres  of  the  [155]  land,  and  would  re- 
build the  old  house  anew  on  the  said  thirty  acres.  That  this 
offer  was  accepted  and  agreed  to  by  the  said  defendant,  and 
that  he  then  permitted  the  said  plaintiff  to  become  the  purchas- 
er. That  the  property  was  worth  $4,000,  and  was  bought  by 
said  plaintiff  for  $700.  He  further  avers  that  since  the  sher- 
iff's sale  the  plaintiff  has  acted  in  bad  faith  and  in  a  dishonest 
manner  and  refuses  to  carry  out  his  part  of  ^hc  agreement. 
These  facts  are  sworn  to,  and  for  the  purpose  of  this  rule,  be- 
ing in  the  nature  of  a  demurrer,  we  must  assume  they  are  true. 
The  plaintiff  on  the  other  hand  contends  that  he  has  complied 
with  all  the  requirements  of  the  act  of  1871,  and  is  entitled  to 
the  possession  of  the  land  notwithstanding  the  answ^er  of  the 
defendant,  and  that  the  court  under  the  law  should  so  decide. 
Brown  vs.  Gray,  5  Watts  17.    Debozear  vs.  Butler,  3  Grant 
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417.  Act  of  13  May,  1871.  P.  L.  822.  Cress  vs.  Righter, 
Pur.  Dig.  loth  Ed.  p.  662,  note  "b.'' 

This  position  is  no  doubt  correct,  if  there  has  been  good 
faith  between  the  parties.  If,  however,  the  plaintiff  has  been 
guilty  of  an  abuse  of  confidence  or  fraud  he  would  not  be  al- 
lowed to  take  advantage  of  his  own  wrong,  for  there  is  no 
principle  of  law  better  established  than  that  a  court  of  justice 
will  not  lend  its  aid  to  enforce  a  contract  founded  upon  a  fraud. 
Gilbert  vs.  Hoffman,  2  Watts  66.  Swann  vs.  Scott,  11  S.  & 
R.  155.  Thomas  vs.  Brady,  10  Barr,  164.  Scott  vs. 
Duffy,  2  Harris  18.  Fowler  vs.  Scully,  22  P.  F.  S.  456.  Brua's 
Appeal,  5  P.  F.  S.  294.    Fisher  vs.  Saylor,  28  P.  F.  S.  84. 

The  defendant  contends  that  under  the  facts  contained  in 
his  answer,  Israel  Miller  is  a  trustee  ex  maleiicio  and  where  the 
trust  arises  in  fraud  it  vitiates  all  deeds  private  or  judicial. 
Beegle  vs.  Wentz,  5  P.  F.  S.  369.  Gilbert  vs.  Hoffman,  supra, 
McKennan  vs.  Pry,  6  Watts  137.  Hoffman  vs.  Strohecker  7 
Watts  86.  Jackson  vs.  Summerville,  i  Harris,  359.  Martin  vs. 
Gernandt,  7  Harris  124.  Plumer  vs.  Reed,  2  \Vr.  46.  Maul 
et  ux.  vs.  Rider,  i  P.  F.  S.  377.  Seichrist's  Appeal,  16  P.  F. 
S.  237.  Boynton  vs.  Housler,  23  P.  F.  S.  453.  Faust  vs. 
Haas,  2^  P.  F.  S.  295.  Wolford  vs.  Herringlon,  24  P.  F.  S. 
311.    Wolford  vs.  Herrington,  5  Norris  39. 

The  cases  of  Beegle  vs.  Wentz  and  Faust  vs.  Haas,  supra, 
are  almost  identical  with  this,  and  are  conclusive  upon  the  sub- 
ject. Intervention  is  not  sought  here  to  relieve  the  defendant 
from  a  hard  bargain,  entered  into  with  his  eyes  open  by  rea- 
son of  his  folly,  his  weakness  or  his  necessities,  as  was  the  case 
in  2  Atkins  296;  2  Cowan  138;  2  Ves.  Sr.  516  and  11  Wheat. 
103,  for  the  defendant  is  willing  to  perform  his  part  of  the  con- 
tract), but  on  the  principle  that  where  a  confidence  is  reposed  in 
one  w^ho  abuses  it  he  is  converted  into  a  trustee  ex  maleficio. 
But  the  answer  also  sets  forth  that  the  property  which  was  sold 
for  $700  is  worth  $4,000.  In  Sharp  vs.  Long  ct  ai,  4  C.  433,  it 
is  held  that  if  a  purchaser  is  guilty  of  any  trick  or  device  in  ob- 
taining property  at  less  than  its  value — such  sale  is  invalid,  and 
may  be  set  aside  without  refunding  the  purchase  money  paid. 
Riddle  vs.  Murphy,  7  S.  &  R.  230.  McCaskey  vs.  Graff,  1 1 
Harris  321.  Under  these  authorities  (if  the  facts  stated  in  the 
answer  be  true)  then  it  is  clear  that  the  plaintiff  is  a  trustee  ex 
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malificio  for  the  defendant,  and  not  entitled  to  the  possession  of 
the  land,  by  virtue  of  the  sheriff's  deed,  as  against  the  defen- 
dant, for  equity  will  not  permit  one  to  hold  a  benefit  obtained 
by  his  own  or  another's  fraud. 

And  now,  Sept.  29,  the  rule  is  discharged. 


COURT   OF   COMMON    PLEAS    OF    LANCASTER   COUNTY. 


[156]  FREY  V.  SALOMON. 

An  affidavit  of  defense  alleging  a  breach  of  a  contract,  other  than  the 
one  in  suit,  by  the  plaintiff,  by  reason  of  which  defendant  suffered 
damages  which  he  seeks  to  set-off,  is  insufficient. 

Contingent  profits  and  remote  and  speculative  losses  are  not  proper 
subjects  of  set-off. 

Rule  for  judgment  for  w£|nt  of  a  sufficient  affidavit  of  defense. 

Livingston,  P.  J. 

An  action  of  assumpsit  was  instituted  by  Jacob  L.  Frey 
against  Simon  Salomon.  The  claim  is  founded  on  a  book  ac- 
count, for  cigars  sold  and  delivered — the  amount  being 
$284.50,  as  appears  by  the  copy  of  the  account  filed.  On  Aug- 
ust 23,  1879,  defendant,  by  his  agent,  Philip  Bernard,  filed  an 
affidavit  of  defense.  On  August  26,  1879,  plaintiff  filed  assign- 
ments of  insufficiency  of  the  affidavit  of  defense  and  obtained 
the  above  rule.  And  on  August  30,  1879,  defendant  himself,, 
in  his  own  proper  person,  filed  a  supplemental  affidavit  of  de- 
fense. In  the  latter  (the  first  being  clearly  insufficient)  de- 
fendant claims  that  he  had  purchased  by  express  contract,  from 
Jacog  L.  Frey.  a  large  quantity  of  leaf  tobacco,  and  also  of  ci- 
gars of  a  certain  kind,  to  be  delivered  and  paid  for  as  stated  in 
the  affidavit  last  filed;  and  that  in  consideration  of  said  con- 
tract he  purchased  from  plaintiff  the  $284.50  -worth  of  cigars 
which  form  the  basis  of  this  action ;  that  Frey  refused  to  fulfill 
his  part  of  the  first  express  contract  made,  to  deliver  the  leaf  to- 
bacco and  cigars,  by  reason  of  which  defendant  has  sustained 
loss  and  damage,  and  he  claims  to  have  a  set-off  for  such  dam- 
age against  the  present  claim.  The  affidavit  last  filed  shows 
that  beyond  the  purchases  being  made  on  the  same  day  the 
aforesaid  express  contract  was  made,  the  two  transactions  had 
no  connection  whatever — they  were  separate  and  distinct.  In 
the  latter,  the  purchase  of  the  cigars  for  $284.50,  the  defendant 
does  not  allege  any  breach.  They  were  delivered  to  him  and 
he  has  not  paid  for  them.    In  Sitgreaves  v.  Griffith  et  aL,  2  W. 
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N.  C.  705,  the  Supreme  Court  say  that  merely  contingent 
profits  and  remote  and  speculative  losses  are  not  subjects  of 
set-off ;  and  that,  as  the  affidavit  did  not  show  that  the  damage 
claimed  was  the  direct  and  immediate  consequence  of  the  al- 
leged breach  by  plaintiff  of  the  contract  on  which  the  suit  was 
brought,  it  was  insufficient  and  judgment  was  properly  entered 
for  plaintiff.  If  the  defendant  had,  when  plaintiff,  as  he  says, 
refused  to  fulfill  his  part  of  the  contract,  gone  into  the  market 
and  purchased  goods  to  supply  his  customers  at  the  time  the 
goods  were  to  be  delivered  by  plaintiff,  and  thus  ascertained  the 
difference  between  the  price  he  was  to  pay  plaintiff  and  the  price 
he  was  obliged  to  pay  in  the  market,  the  case  would  have  pre- 
sented a  different  aspect.  This  he  did  not  do.  The  loss  or 
damage  he  sustained,  if  any,  must  therefore  be  remote  and  spec- 
ulative losses:  and  the  affidavit  showing  clearly  that  if  any 
losses  were  sustained,  they  did  not  arise  out  of,  nor  were  they 
the  direct  consequence  of,  a  breach  of  any  contract  which  is  in 
any  way  connected  with  the  present  suit.  The  rule  must  there- 
fore be  made  absolute. 

Rule  made  absolute,  and  judgment  ordered  to  be  entered 
for  the  plaintiff  for  the  amount  of  his  claim,  $284.50. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[i57l  SEIPT  v.  STEIN. 

Real  Estate  of  defendant  was  sold  without  making  application  to 
the  court  for  the  writ,  and  without  giving  notice  as  required  by  the 
Act  of  24th  January,  1849. 

Held,  that  the  defendant  did  not  have  such  a  life  interest  as  made 
these  preliminaries  necessary. 

Execptions  to  Confirmation  of  Sheriff's  Deed. 

Green,  J. 

Three  objections  have  been  made  to  the  confirmation  of 
this  deed,  but  they  raise  a  single  question  of  law.  It  is  claimed 
that  the  interest  of  defendant  in  the  real  estate  sold  was  but  a 
life  estate,  and  that  under  the  act  of  24th  January,  1849  (Purd. 
Dig.  vol.  I,  p.  652,  pi.  88,  89,  90),  before  such  an  estate  could 
be  sold,  it  was  necessary  that  the  writ  should  issue  under  the 
direction  of  the  court,  and  that  the  defendant  should  have  ten 
days'  notice  of  the  application  for  such  writ.  It  is  admitted 
that  no  application  for  the  writ  was  made  to  the  court,  and  no 
notice  given.    Had  the  defendant  such  a  life-interest  in  the  real 
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estate  as  made  this  necessary  ?  This  is  the  only  question.  Her 
interest  is  a  widow's  interest  in  the  estate  of  her  deceased  hus- 
band. Under  proceedings  in  partition  in  the  Orphans'  Court, 
the  property  was  sold  and  the  one-third  of  the  purchase  money 
remained  charged  upon  the  land,  the  interest  upon  which  was 
decreed  to  be  paid  to  her  annually  during  her  life.  This  estate 
of  hers  is  undoubtedly  a  life-interest.  Is  it  such  an  estate  in 
lands  and  tenements  as  was  intended  to  be  embraced  within  the 
acts  of  13th  October,  1840,  and  of  24th  January? 

Prior  to  the  act  of  June,  1836,  a  life-interest  in  lands  could 
be  sold  on  a  vol  ex,,  but  there  was  no  necessity  for  inquisition 
and  condemnation.  By  that  act  the  law  was  changed  so  far  as 
regarded  life  estates  in  improved  lands  or  tenements,  yielding 
rents,  issues  and  profits.  They  could  no  longer  be  sold ;  but  af- 
ter an  inquisition  which  was  to  ascertain  the  clear  profits  of  the 
real  estate  making  allowing  for  taxes,  necessary  repairs  and  all 
reprises,  the  plaintiff  could  have  the  estate  extended  and  deliv- 
ered to  him  by  a  writ  of  libcrari  facias,  according  to  the  valua- 
tion fixed  by  the  inquest,  or  he  might  have  a  sequestrator  ap- 
pointed who  was  to  receive  the  rents,  issues  and  profits.  The 
sequestrator  had  authority  to  rent  or  sell  such  lands  or  tene- 
ments for  a  length  of  time  sufficient  to  satisfy  all  the  liens,  ex- 
l>enses,  repairs,  &c.,  but  not  for  a  longer  period  than  the  life- 
interest  of  the  defendant.  This  took  away  the  powei;  to  sell  on 
a  rcn.  ex.  By  the  act  of  13th  October,  1840,  a  sequestrator 
might  be  appointed  on  the  application  of  any  lien  creditor.  The 
provisions  of  the  act  of  June,  1836,  were  repealed  by  that  act, 
but  it  w^as  decided  that  the  right  to  sell  under  a  ven.  ex.  was  not 
restored.  Eyrick  &  Deppan  v.  Hetrick,  i  Harris  488;  Denni- 
son's  Appeal,  i  Barr  201 ;  Parget  v.  Stambaugh,  2  Barr  485. 
The  act  of  1849  declared  that  life  estates  might  be  sold  on  ven. 
ex.  in  the  same  manner  as  estates  of  inheritance,  unless  a  se- 
questrator was  appointed  as  before,  or  the  defendant  should 
[158]  elect  to  pay  the  plaintiff,  in  case  of  condemnation,  the 
annual  valuation  in  half-yearly  payments.  It  further  provided 
that  the  ven.  ex.  should  only  issue  under  the  direction  of  the 
court  and  after  ten  days'  notice  of  the  intended  application  for 
the  writ.  The  5th  section  of  the  act  also  provided  that  the 
sheriff,  whenever  required  by  the  sequestrator,  shall  put  him 
and  keep  him,  his  vendees  and  lessees,  in  full  and  undisturbed 
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possession  of  the  lands  and  tenements  with  the  appurtenances 
levied  on.  It  is  also  made  unlawful  and  criminal  for  the  de- 
fendant or  any  other  person  to  disturb  the  possession  of  the  se- 
questrator. 

But  is  a  widow's  dower  such  a  life-interest  in  lands  as  is 
embraced  within  the  terms  of  this  act  ?  Could  a  sequestrator 
take  possession  of  her  lands  and  tenements,  sell  them  or  lease 
them,  or  could  the  sheriff  put  the  sequestrator  in  possession  as 
is  required  by  the  act  ?  Clearly  not,  unless  her  share  has  been 
laid  out  in  metes  and  bounds,  and  she  has  a  life  estate  assigned 
to  her  as  land,  or  unless  she,  by  virtue  of  her  right,  is  entitled 
to  the  possession  of  lands  or  tenements.  In  such  a  case  posses- 
sion might  be  delivered  to  the  sequestrator,  and  he  might  either 
sell  or  lease.  Such  an  estate  would,  I  tliink,  be  embraced  with- 
in the  provisions  of  the  act  of  24th  January,  1849.  ^^'^  can  the 
act  be  made  to  apply  when  the  land  has  been  sold  under  pro- 
ceedings in  partition?  It  is  true  that  these  proceedings,  and 
the  sale  under  them,  did  not  change  her  interest  from  realty  into 
personalty.  It  would  still  be  bound  by  the  lien  of  a  judgment, 
and  could  only  be  sold  on  a  zrn.  c.v.  But  the  manner  of  hold- 
ing her  interest  has,  I  think,  been  changed  from  what  it  would 
have  been  if  her  interest  had  been  set  oflf  by  metes  and  bounds 
in  the  land  itself.  In  the  latter  case  she  would  have  had 
the  possession,  and  it  might  be  delivered  over  to  a  sequestrator, 
in  the  former  case  she  would  not.  By  the  proceedings  in  parti- 
tion, her  interest  has  become  not  a  corporeal  but  an  incorporeal 
hereditament;  not  an  interest  in  the  land  itself  as  land,  but  an 
interest  issuing  out  of  it —  a  life  interest  only  in  the  annual  sum 
which  is  to  be  paid  to  her,  and  which  is  charged  upon  the  land 
and  flows  from  it.  This  distinction  in  the  manner  in  which  she 
holds  her  estate  in  the  land  is  recognized  in  Gourley  v.  Kinley, 
16  P.  F.  Smith  270,  "where  the  widow's  share  is  laid  off  by 
metes  and  bounds,  she  has  a  life  estate  in  the  portion  assigned 
her  as  land,  which  carries  w^ith  it  as  a  necessary  incident  the 
right  to  receive  the  rents  and  profits ;  but  when  the  estate  is  ac- 
cepted at  the  appraisement  or  sold,  she  has  a  life  estate,  not  in 
any  specific  portion  of  the  land,  but  in  an  equivalent  share  of 
the  rents  and  profits  of  the  whole  estate,  measured  by  the  inter- 
est on  her  share  of  its  value  as  ascertained  by  the  appraisement 
x>r  sale."    In  the  former  case  the  act  of   1849  would   apply. 
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Possession  could  be  delivered  and  enforced,  and  the  sequestra- 
tor could  perform  the  duties  enjoined  in  the  act.  But  in  the 
latter  no  possession  could  be  given  of  the  lands  and  tenements 
subject  to  the  dower,  and  the  sequestrator  would  be  a  super- 
numerary. As  bearing  upon  the  general  principle  see  also  The 
Lancaster  Co.  Bank  v.  Stauffer,  lo  Barr  398.  From  what  we 
have  said  it  follows  that  no  notice  of  an  application  for  a  writ 
of  ven.  ex.  and  no  special  application  to  the  court  for  the  writ 
were  necessary.  The  exceptions  must  therefore  be  overruled 
and  the  sale  confirmd. 

Nor  will  the  defendant  be  without  remedy  if  we  confirm 
this  sale.  The  sale  will  pass  no  title  if  her  interest  is  such  an  es- 
tate in  land  as  is  [159]  embraced  within  the  terms  of  the  acts 
regulating  the  sales  of  life  estates,  and  this  question  may  be 
tried  in  a  subsequent  proceeding  between  herself  and  the  pur- 
chaser. Dennison's  appeal,  i  Barr,  201 ;  Suavely  v.  Wagner^ 
3  Barr,  275 :  Gordon  ct  al.  v.  Inghram,  8  Casey,  214. 

Sale  confirmed. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


KNECHT  V.  MORTIMORE. 

Judgment  may  be  taken  for  want  of  an  affidavit  of  defense  in  a  suit 
on  a  recognizance  of  ball  upon  an  appeal  from  a  justice  of  the  peace. 

Rule  to  strike  off  the  Judgment  for  reasons  appearing  of  record. 
Scire  Facias  Sur  Recognizance  of  Bail. 

Walker,  J. 

August  Knecht  obtained  a  judgment  against  Robert  Mor- 
gan,  on  the  13th  of  June,  1874,  for  $56.25,  before  a  justice  of 
the  peace.  On  the  loth  July,  1874,  A.  F.  Mortimore,  the  defen- 
dant, became  bail  for  Morgan  on  appeal  for  the  debt,  interest 
and  costs,  in  case  he  should  not  prosecute  his  suit  with  effect, 
which  appeal  was  entered  to  992  September  Term,  1874.  On 
the  14th  March,  1876,  a  judgment  was  obtained  against  Mor- 
gan for  $61.87,  in  the  Common  Pleas.  An  execution  was  is- 
sued, and  upon  a  return  of  nulla  bona  by  the  sheriff,  this  pro- 
ceeding upon  recognizance  was  instituted  against  the  defen- 
dant Mortimere. 

The  plaintiff  having  filed  a  copy  of  the  recognizance  in  his 
declaration,  took  judgment  for  want  of  an  affidavit  of  defense. 
This  rule  is  now  to  strike  off  the  judgment  on  the  ground  that 
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this  recognizance  is  not  such  '*an  instrument  in  writing  for  the 
payment  of  money  under  the  14th  section  of  the  act  of  April, 
1857  (Pamph.  Laws  625)  as  judgment  may  be  taken  upon  for 
want  of  an  affidavit  of  defense." 

This  section  is  very  similar  to  the  2nd  section  of  the  act 
of  28th  March,  1835,  Pampli.  Laws  89,  P.  D.  495,  PI.  13,  re- 
lating to  the  District  Court  of  Philadelphia,  and  is  identical  in 
language  so  far  as  it  provides  that  "in  all  actions  instituted  * 
*  *  *  on  bills,  notes,  bonds  or  other  instruments  of  writ- 
ing for  the  payment  of  money,  judgment  may  be  taken  for 
want  oi  an  affidavit  of  defence,  a  copy  of  the  instrument  having 
first  been  filed  in  the  Prothonotary's  office.  In  Baker  v.  01- 
wyne,  2  Miles  404,  it  is  decided  that  a  recognizance  of  bail  in 
error  is  an  instrument  of  writing  for  the  payment  of  money,  en- 
titling the  plaintiff  under  the  act  of  28th  of  March,  1835,  to 
judgment  for  want  of  an  affidavit  of  defense.  This  is  the  very 
point  here,  and  decided  under  the  very  words  of  the  act.  Cline 
V.  Wallace,  i  Weekly  Notes  293.  So  the  defendant  upon  an 
award  under  a  submission  is  an  instrument  of  writing  for  the 
payment  of  money  and  within  the  meaning  of  the  act.  Bayard 
V.  Gillasspy,  i  Miles  256.  So  is  an  agreement  to  pay  a  sum  of 
money  for  services  rendered.  Dewy  v.  Dupuy,  2  Watt's  & 
Sargeant  553.  So  is  a  lease  reserving  rent.  Frank  v.  Ma- 
guire,  6  Wr.  yy.  County  of  Schuylkill  v.  Buckholtz,  i  Legal 
Chronicle  276.  Korn  v.  Hohl,  30  P.  F.  Smith  333.  So  a  for- 
feited recognizance  is  an  instrument  of  writing  for  the  pay- 
ment of  money,  and  upon  filing  a  copy  of  it,  judgment  may  be 
entered  for  want  of  an  affidavit  [160]  of  defense.  Harres  v. 
Commonwealth.  11  Casey  416,  per  Thompson,  J.  For  other 
cases  upon  that  point  see  P.  D.  495,  note  **h.'* 

The  first  section  of  the  act  of  nth  March,  1836,  P.  D. 
495,  PI.  14,  makes  it  unnecessary  to  file  copies  of  the  records  of 
the  court.  Tf  the  clerk  omitted  to  make  a  copy  of  the  recog- 
nizance filed,  he  could  be  directed  to  do  so,  nunc  pro  tunc. 
Wharton  v.  Miller,  i  Weekly  Notes  471. 

The  rule  is  therefore  discharged. 
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VOSBURG  V.  REYNOLDS  et  al. 

A  tender  must  be  pleaded,  and  the  record  must  show  it.  A  tender 
before  arbitrators  should  be  noted  in  the  proceedings,  and  made  mat-^ 
ter  of  record  either  in  the  award  or  by  application  to  court. 

Hand,  T. 

This  is  a  rule  to  show  cause  why  judgment  shall  not  be  en- 
tered for  the  amount  awarded  by  the  arbitrators,  without  pay- 
ment of  costs,  and  that  A.  H.  Reynolds,  landlord,  pay  all  costs, 
from  and  after  the  time  tender  was  made.  The  rule  was  ob- 
tained 23d  December,  1878.  The  award  of  arbitrators  was 
filed  17th  December,  1878,  but  dated  9th  December.  On  6th 
January,  1879,  the  plaintiff  entered  bail  for  stay  of  execution, 
the  award  being  made  in  a  replevin  suit,  and  on  an  avowry  for 
rent  in  arrear.  The  allegation  is  that  a  legal  tender  was  made 
before  distraint,  and  on  hearing  before  the  arbitrators. 

It  is  well  settled  that  tender  must  be  pleaded  and  passed 
upon  on  the  trial,  thit  the  record  shall  show  that  the  tender 
was  made,  and  the  money  brought  into  court.  We  are  aware 
that  pleadings  before  arbitrators  are  not  always  nor  necessar- 
ily matters  of  record.  In  a  matter  so  important  as  a  tender, 
we  do  not,  however,  discover  any  difficulty  in  making  it  mat- 
ter of  record,  either  before  or  in  the  award  of  arbitrators.  Sup- 
pose, however,  there  is  a  difficuUy,  still  a  rule  could  possibly  be 
obtained  before  the  time  of  appeal  runs  by  to  pay  the  money  in- 
to court.  But  can  a  party  wait  for  that  rule  until  the  day  of 
appeal  run  by,  and  even  after  bail  is  entered  for  stay  of  execu- 
tion, including  costs,  as  is  in  this  case?  We  think  not.  In  or- 
der to  ascertain  that  any  tender  was  made,  we  are  now  obliged 
to  enter  into  parol  testimony.  Under  the  ruling  in  Seibert  v. 
Kline,  i  Barr,  43,  we  think  this  cannot  be  done;  neither  do  we 
think  we  can  at  this  day  allow  a  rule  to  be  entered  to  pay  the 
money  into  court.  The  granting  of  that  would  open  the  door 
nfor  an  investigation  of  fact  which  the  arbitrators  could  have 
passed  upon. 

The  rule  in  this  case  Is  discharged. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


[i6i]  BAST,  PLAINTIFF  IN  ERROR  v.   THE   FIRST 
NATIONAL  BANK  OF  ASHLAND. 

1.  B  assigned  to  the  b^nk  as  collateral  security  for  the  payment  of 
certain  promissory  notes,  a  judgment  against  R.  The  terms  of  the  as- 
signment authorized  the  bank,  in  default  of  payment  of  the  notes, 
to  advertise  and  sell  the  judgment,  and  apply  the  proceeds  to 
the  payment  of  the  notes:  Held,  That  the  bank  was  not  bound,  and 
had  no  power  to  issue  execution  on  the  judgment  without  the  con- 
sent of  B. 

2.  In  the  absence  of  ambiguity,  fraud,  or  mistake,  parol  evidence 
is  inadmissible  to  alter  or  vary  the  terms  of  a  written  contract. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

F.  W.  Hughes  (with  whom  was  Guy  E.  Farquhar)  for 
■plaintiff  in  error,  contended  as  follows : 

By  the  assignment  of  the  judgment  as  collateral  security 
to  the  bank,  the  latter  alone  had  control  over  it,  and  having  fail- 
ed to  proceed  to  collect  it  until  after  another  execution  had 
swept  the  property  from  which  the  amount  of  the  notes  in  suit 
could  have  l^een  realized  if  execution  had  been  promptly  issued, 
the  bank  must  account  for  the  loss  to  Bast.  The  bank  having 
agreed  in  terms  that  it  would  issue  execution  on  the  judg- 
ment and  collect  the  same  whenever  the  money  could  be  made 
thereon,  and  having  neglected  to  do  so,  the  loss  thereby  occa- 
sioned is  a  set-off  to  the  plaintiff's  claim  in  this  suit.  The  parol 
agreement  set  up,  does  not  contradict  the  written  contract,  but 
simply  shows  the  entire  contract  of  the  parties  in  relation  to  the 
custody  and  care  of  the  collateral — a  subject  on  which  the  as- 
signment is  silent — and  to  the  extent  claimed  in  the  affidavits 
the  decisions  in  Pennsylvania  permit  parol  evidence  to  l>e  intro- 
duced. 

As  to  liability  of  the  holder  of  collateral  security  for  loss 
thereof  occasioned  by  his  supine  negligence :  Misser  v.  Gettys- 
burg Bank,  8  Watts  192;  Bank  of  U.  S.  v.  Peabody,  8  H. 
154;  Chambersburg  Ins.  Co.  v.  Smith,  i  Jones  120;  Sellers  and 
Nichols  V.  Jones,  lo  H.  423;  Lishy  v.  O'Brien,  4  W.  141; 
Muirhead  v.  Kirkpatrick,  9  H.  237''  The  Girard  Fire  and  Ma- 
rine Ins.  Co.  V.  Marr,  10  Wr.  504;  Hanna  v.  Horton,  28  P.  F. 

s.  334. 

That  damages  of  such  a  character  form  legal  set-off  to  the 
action  on  the  contract :  Eckel  v.  Murphy,  15  Penna.  State  Rep. 
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488;  Hunt  V.  Gilmore,  69  Penna.  State  Rep.  450;  Shaw  v. 
Badger,  12  S.  and  R.  275 ;  Thompson  v.  Clark,  56  Penna.  State 
Rep.  34;  Leibersperger  v.  The  Reading  Savings  Bank,  30 
Penna.  State  Rep.  531;  Twitchell  v.  McMurtriej  87  Penna. 
State  Rep.  383 ;  West  v.  Simmons,  2  Wh.  261. 

As  the  admissibihty  of  the  parol  evidence,  to  explain  the 
assignment:  Chalfont  v.  Williams,  11  Casey  215;  Kestenback 
V.  Peters,  30  P.  F.  S.  441 ;  Bank  v.  Fordyce,  9  Barr  278 ;  Bern- 
hard  V.  Riddle,  5  Casey  92;  Reorich  v.  Sweinheard,  i  Jones 
233 ;  Kunkle  v.  Wolfensberger,  6  Watts  126;  Kerr  v.  Gilmore, 
Ibid.  405;  Brown  v.  Nickle,  6  Barr  390;  Irwin  v.  Shoemaker, 
8  W.  and  S.  75 ;  Hill  v.  Ely.  S.  and  R.  363 :  Patterson  v.  Todd, 
18  P.  S.  R.  426;  Ross  V.  Espy,  66  Ibid.  481. 
[162]  R.  M.  Schlick  and  George  R.  Kaercher  (with  whom 
was  Sam'l  H.  Kaercher),  for  defendant  in  error,  contra:  The 
affidavits  of  defence  were  insufficient  in  not  setting  forth 
'*facts,"  showing  supine  negligence  on  the  part  of  the  bank: 
McConeghy  v.  Kirk,  18  P.  F.  S.  201 ;  Sleeper  v.  Dougherty,  2 
Wh.  177:  Bank  of  U.  S.  vs.  Thayer,  2  W.  and  S.  443;  Dewey 
V.  Dupmy,  Id.  555 ;  Mbore  v.  Somerset,  6  W.  and  S.  252 ;  Wil- 
son V.  Hayes,  6  Harris  355 ;  Kennedy  v.  Ross,  i  Casey  256. 

The  presumption  of  law  arising  from  the  taking  of  the 
notes  was  that  there  should  be  a  forbearance  to  proceed  upon 
collateral  till  maturity  of  the  notes.  This  further  appeared 
from  the  very  terms  of  the  assignment,  which  contemplated  a 
possible  renewal  of  the  notes  at  maturity.  The  simultaneous 
parol  agreement  set  up  in  regard  to  proceeding  by  execution 
upon  the  judgment  is  in  conflict  with  the  written  assignment, 
which  points  out  the  manner  in  which  collateral  is  to  be  realiz- 
ed upon,  viz :  By  public  sale  thereof,  after  notice.  The  affidavits 
w^ere  further  defective  in  not  setting  out  that  the  bank  had  no- 
tice, knowledge,  or  means  of  information,  that  the  collateral 
was  collectible,  and  unless  this  were  so.  no  negligence  could  be 
imputed  to  the  bank. 

As  to  the  inadmissibility  of  evidence  of  the  simultaneous 
parol  agreement:  Hancock's  Appeal,  34  P.  St.  R.  155:  Fulton 
V.  Hood,  34  P.  St.  R.  365 :  Anspach  v.  Bast,  52  P.  St.  R.  356: 
Hacker  v.  National  Oil  Refining  Co.,  y^  Ibid  93 ;  Wharton  v. 
Douglass,  76  Ibid.  273 ;  Renshaw  v.  Gaus,  7  Penna.  St.  R.  117; 
Seitzinger  v.  Ridgway,  4  S.  and  R.  473;  Eyon  v.  Miller,  24 
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Penna  St.  R.  392 ;  Hawk  v.  Greensweig,  i  Ibid.  295 ;  Heebner 
V.  Worrall,  38  Penna.  St.  376;  Harbold  v.  Kuster,  44  Ibid. 
392;  Collins  V.  Baumgardner,  52  Ibid.  461;  McNeil  v.  Colli- 
gan.  I  \V.  X.  C.  282:  Martin  v.  Berens,  67  Penna.  St.  459. 

Waite,  C.  J. 

This  is  an  action  on  three  notes  made  by  Bast,  the  plain- 
tiff in  error,  to  the  First  National  Bank  of  Ashland,  defendant 
in  error,  dated  March  i,  1876,  and  payable  four  months  after 
date,  two  being  for  $2,000  each,  and  the  other  for  $3,481.79. 
Simultaneously  with  the  delivery  of  the  notes  the  following  as- 
signment in  writing  was  made: 

**Know  all  men  by  these  presents,  that  I,  Emanuel  Bast,  do 
hereby  transfer  and  assign  to  William  Torrey,  cashier,  of  Ash- 
land, Pennsylvania,  a  certain  judgment  of  June  term,  1875,  ^^ 
Court  of  Common  Pleas  of  Schuylkill  County,  No.  1,292,  in 
which  the  First  National  Bank  of  Ashland  is  plaintiff,  and  the 
Ringgold  Iron  and  Coal  Company  is  defendant,  and  the  three 
several  drafts  upon  which  the  said  judgment  was  obtained  as 
collateral  security  for  the  payment  of  two  notes  of  $2,000.00 
each,  and  one  for  $3,481.79,  made  by  me  to  order  of  William 
Torrey,  cashier,  dated  March  ist,  1876,  payable  in  four  months 
after  date,  and  upon  failure  on  my  part  t(j  pay  said  notes  at  ma- 
turity, or  at  the  maturity  of  time  for  which  the  same  may  be 
renewed,  then  the  .said  Torrey,  cashier,  is  hereby  authorized  and 
em|X)wered  to  sell  the  same  at  public  sale,  after  ten  days'  notice, 
to  me.  and  apply  the  proceeds  thereof  to  payment  of  my  said 
notes,  and  in  case  the  proceeds  of  same  shall  not  be  sufficient 
to  pay  said  notes,  then  I  promise  to  pay  any  balance  that  may 
be  c\ue. 

**In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
this  1st  day  of  March,  1876.  Emanuel  Bast.       [se.\l.] 

** Witness — A.  P.  Spinney,  S.  Henry  Norris." 
[163]  Bast  was  at  the  time  the  owner  of  the  judgment 
assigned,  on  which  there  was  due  the  exact  amount  of  his 
notes,  and  on  each  of  the  notes  was  an  endorsement  to  the 
effect  that  the  judgment  assigned  was  held  as  collateral. 
There  was  no  legal  impediment  in  the  way  of  an  immediate 
issue  of  execution  on  the  judgment,  and  until  May  19th, 
1876,  the  Iron  and  Coal  Company,  the  judgment  defendant, 
Jhad  unincumbered  personal  property  subject  to  levy  and 
sale  on  execution  sufficient  to  pay  the  amount  that  was  due. 
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No  execution  was  issued  until  June  19,  and  before  that  time 
the  property  of  the  company  had  all  been  exhausted  by  the 
prior  levy  of  executions  issued  on  other  judgments.  Bast 
made  no  demand  on  the  bank  to  issue  execution  on  his  judg- 
ment at  any  time  before  June  19. 

After  the  maturity  of  the  notes  the  judgment  was  sold 
pursuant  to  the  authority  contained  in  the  assignment  and 
$2,141  realized,  which  was  applied  toward  the  payment  of  the 
notes.  This  suit  was  brought  to  recover  the  balance  due  after 
this  application  was  made. 

Bast  filed  an  affidavit  of  merits,  which  in  Pennsylvania  has 
the  effect,  in  cases  of  this  class,  of  a  plea,  in  which  he  alleges : 
I.  That  it  was  the  duty  of  the  bank  under  the  written  assign- 
ment to  have  issued  execution  on  the  judgment  prior  to  the 
time  it  did  issue ;  and  2.  "That  simultaneously  with  his  deliv- 
ery of  said  notes  to  said  bank  as  aforesaid,  as  well  as  said  as- 
signment of  said  judgment  as  collateral  security  for  the  same, 
it  was  agreed  between  deponent  (Bast)  and  said  bank,  as  part 
of  the  transaction,  that  said  bank  would  issue  execution  upon 
sDul  judgment  and  proceed  to  collect  the  same  whenever  the 
money  could  be  made  thereon."  He  then  claimed  that  "by 
reason  of  the  supine  neglect  of  the  plaintiff  in  not  issuing  ex- 
ecution as  aforesaid,  the  said  judgment  assigned  to  it  as  afore- 
said as  collateral  security  for  the  payment  of  the  notes  sought 
to  be  collected  in  this  case  was  lost  and  became  worthless, 
whereby  deponent  suffered  damages  to  an  amount  equal  to  the 
full  amount  due  upon  the  notes  in  suit." 

The  court  below  held  that  the  defence  set  up  in  the  affi- 
davit of  merits  was  insufficient  in  law  and  gave  judgment  for 
the  bank  for  $5,440.46,  the  balance  remaining  due  on  the 
notes. 

To  reverse  this  judgment  this  writ  of  error  has  been 
brought. 

Two  questions  are  presented  by  the  defence  in  this  case. 

1.  Was  the  bank  bound  by  the  terms  of  the  written  as- 
signment to  take  steps  for  the  collection  of  the  judgment  be- 
fore the  maturity  of  the  notes?     And — 

2.  Was  parol  evidence  admissible  to  prove  the  alleged 
promise,  made  simultaneously  with  the  assignment  and  as 
part  of  the  transaction,  to  issue  execution  and  collect  the  judg- 
ment whenever  the  money  could  be  made  thereon  ? 

T.  As  to  the  assignment. 

Xo  obligation  to  collect  was  in  terms  put  on  the  bank  by 
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the  writing.     On  the  contrary,  the  only  power  conferred  on 
the  bank  in  reference  to  the  judgment  was  to  sell  if  the  notes 
were  not  paid  at  maturity,  or  at  the  maturity  of  their  renew- 
als.    All  parties  seem  to  have  contemplated  delay  in  the  col- 
lection, and  Bast  seems  also  to  have  been  especially  careful 
to  retain  in  his  own  hands  the  power  to  withhold  execution  if 
he  saw  fit.     Until  a  sale  was  made  under  the  express  power 
granted  for  that  purjx)se.  he  continued  the    actual    owner    of 
the  judgment,  subject  only  to  the  lien  of  the  bank  to  secure  the 
payment  of  his  notes.     So  far  as  anything  appears  [164]  on 
the  face  of  the  written  instrument  he  retained  full  control  of 
the  collection  by  legal  process;  but  whether  that  be  so  or  not, 
he  certainly  could  call  on  the  bank  at  any  time  before  a  sale 
to  take  the  necessary  steps,  or  permit  him  to  do  so,  to  enforce 
its  collection,  or  to  secure  and  preserve  such  priority  of  lien  as 
the  judgment  was  entitled  to  over  other  judgments  or  execu- 
tions thereon.     If  the  bank  had  failed  to  comply  with  his  de- 
mand, ami  loss  had  ensued,  other  questions  than  such  as  are 
now  presented  might  have  arisen.     But  upon  the  face  of  the 
assignment  we  are  clearly  of  the  opinion  that  the  bank  put  it- 
self under  no  obligation  to  collect  except  on  the  demand  of 
Bast.     Any  attempt  to  do  so  before  the  maturity  of  the  notes, 
without  his  consent,  would  be  a  direct  violation  of  the  terms 
of  the  instrument  under  which  it  acquired  all  its  rights. 

2.  As  to  the  parol  evidence. 

Xo  principle  of  evidence  is  better  settled  at  the  common 
law  than  that  when  i)ersons  put  their  contracts  in  writing,  it 
is,  in  the  absence  of  fraud,  accident,  or  mistake,  "conclusively 
presumed  that  the  whole  engagement,  and  the  extent  and 
manner  of  their  undertaking,  were  reduced  to  writing." — (i 
(ireenl.  Ev.,  sec.  275).  In  Pennsylvania  the  stringency  of 
this  rule  has  been  very  cimsiderably  relaxed,  but  we  have  l>een 
referred  to  no  case  where,  in  the  absence  of  fraud  or  mistake, 
parol  evidence  has  been  admitted  to  alter  the  plain  and  un" 
erjuivocal  terms  of  a  written  instrument.  In  Martin  v.  Be- 
rens,  67  Penn.  St.,  463,  the  court  say:  **\Vhere  parties,  with- 
out any  fraud  or  mistake,  have  deliberately  put  their  engage- 
ments in  writing,  the  law  declares  the  writing  to  be  not  only 
the  best,  but  the  only  evidence  of  their  agreement,  and  we 
are  not  disposed  to  relax  the  rule.  It  has  I)cen  found  to  be  a 
wholesome  one,  and  now  that  parties  are  allowed  to  testify  in 
their  own  behalf  the  necessity  of  adhering  strictly  to  it  is  all 
the  more  imperative.''     In  this  case  the  Pennsylvania  decis- 
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ions  are  extensively  reviewed,  and  the  exceptions  to  the  rule 
of  the  common  law  which  they  recognize  carefully  stated,  but 
the  conclusion  is  that,  **as  a  general  rule,  it  (parol  evidence) 
is  inadmissible  to  contradict  or  vary  the  terms  of  a  written 
instrument."     Again,  in  Bernhart  v.  Riddle,  29  Penn.  St.,  96, 
this  language  is  used :     **Where  parties  have  deliberately  put 
their  engagements  in  writing,  and  no  ambiguity  arises  out  of 
the  terms  employed,  you  shall  n(»t  add  to,  contradict  or  vary 
the  language  mutually  chosen  as  most  fit  to  express  the  inten- 
tion of  their  minds.     What  if  parol  evidence  prove,  ever  so 
clearly,  that  they  used  such  and  such  words  in  making  their 
bargain;  the  writing  signed,  if  it  contain  not  those  words,  is 
final  and  conclusive  evidence  that  they  were  set  aside  in  favor 
of  the  other  expressions  that  are  found  in  the  written  instru- 
ment.    And  hence  this  rule  of  law  is  only  a  conclusion  of  rea- 
son, that  that  medium  of  proof  is  most  trustworthy  which  is 
most  precise,  deliberate,  and  unchangable.''     This  is  the  rule, 
it  was  said,  which  prevails  in  reference  **to  the  terms  in  which 
the  writing  is  couched,"   and  that  **evidence  to  explain  the 
subject  matter  of  an  agreement  is  essentially  different  from 
that  which  varies  the  terms  in  which  a  contract  is  conceived." 
It  is  not  always  easy  to  determine  when,  in     Pennsylvania,^ 
parol  evidence  is  admissible  to  explain  a  written  instrument, 
but  in  Anspach  v.  Bast,  52  Penn.  St.,  358,  it  is  expressly  de- 
clared that  **n()  case  <^oes  the  leni^th  of  rulini^  that  such  evi- 
dence is  admitted  to  change  the  promise  itself  without  proof 
or  even  allegation  of   fraud  or  mistake.     The  contrary  has 
been  rei>eatedly  decided."     To   [165]   the  same  effect  is  the 
case  of  Hacker  v.  National  Oil  Refining  Co.,  73  Penn.  St.,  96, 
as  well  as  many  others  that  might  be  cited. 

In  the  present  case,  as  we  have  seen,  the  contract  which 
the  parties  reduced  to  writing  is,  in  effect,  that  the  bank 
should  not,  before  the  maturity  of  the  notes,  take  measures  to 
collect  the  judgment  assigned  without  the  consent  of  Bast. 
The  offer  was  to  prove  a  contemporaneous  parol  agreement 
that  it  should  do  so.  This  is  a  clear  contradiction  of  the 
terms  of  the  written  contract,  in  a  matter  where  there  is  no 
pretence  of  ambiguity,  and  where  there  has  been  no  fraud  or 
mistake. 

We  think  the  court  below  was  right  in  giving  judgment 
for  the  bank,  notwithstanding  the  affidavit  of  merits,  and  the 
judgment  is  consequently  affirmed. 
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COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


SMITH  V.  NOONE. 

1.  In  case  of  judgment  by  default,  jurisdiction  of  the  person,  as 
well  as  of  the  subject  matter,  must  appear  affirmatively  upon  the 
record  of  the  justice. 

2.  A  service  by  leaving  a  copy  at  "defendant's  house"  "with  a 
member  of  the  family"  not  sufficient. 

3.  The  twenty  day  limitation  (for  taking  writs  of  certiorari)  does 
not  apply,  when  the  record  shows  a  want  of  jurisdiction. 

Certiorari  to  Justice  of  the  Peace,  Ac. 

Bechtel,  J. 

In  case  of  judgment  by  default,  as  in  this  case,  jurisdic- 
tion of  the  person  of  defendant  is  as  necessary  as  of  the  sub- 
ject matter.  Both  must  appear  affimatively  upon  the  record  of 
the  justice.  Yeich  vs.  Peterson  et  ai,  2  Foster,  269,  and  Mc- 
Cale  vs.  Culp,  S  Pliila.  636.  From  the  record  of  the  justice,  it 
appears  that  the  constable  made  the  following  return  of  service 
to  the  summons  **serve(l  on  defendant  by  leaving  a  true  copy  of 
the  original  summons  at  defendant's  house  with  an  adult  mem- 
ber of  the  family."  Every  word  of  this  return  may  be  entirely 
true  and  yet  the  service  be  worthless.  It  does  not  appear  that 
it  was  the  dwelling  house  of  defendant,  nor  that  the  **adult*' 
was  a  member  of  the  defendant's  family.  The  undisputed  tes- 
timony in  the  case  shows  that  it  was  not  the  dwelling  house  of 
defendant,  although  it  was  his  house,  and  the  adult  was  not  a 
meml>er  of  his  family,  but  probably  a  member  of  the  family  of 
his  tenant.  For  at  the  time  of  this  service,  and  a  considerable 
time  prior  thereto,  the  defendant  and  his  family  resided  in  Al- 
legheny county.  The  Act  of  Assembly  requires  the  service, 
when  not  personal,  to  be  by  'Meaving  a  copy  of  it  at  his  dwelling 
house  in  the  presence  of  one  of  more  of  his  family  or  neigh- 
bors." Purdon  850,  PI.  40,  and  the  6th  section  of  the  same  act 
(Pur.  852,  PI.  51,)  says,  **the  justice  may,  on  due  proof,  by 
oath  of  affirmation  of  the  service  of  the  summons  as  afore  rnen- 
tioned,  proceed  to  give  judgment  by  default."  We  feel  entirely 
satisfied  that  the  service  in  this  case  is  not  such  as  is  required 
under  this  [166]  act.  The  very  fact  that  the  return  may  be 
truthful,  and  that  such  a  service  may  be  made  without  afford- 
ing the  defendant  the  slightest  notice  of  the  proceedings  in  pro- 
gress, demonstrates  the  importance  of  strictly  observing  the 
provisions  of  this  act  in  cases  such  as  the  one  before  us.  From 
the  testimony  before  us,  it  appears  thiit  the  defendant  did  not 
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take  his  writ  within  twenty  days  after  the  time  he  first  learned 
of  the  proceeding.  But  the  twenty  days'  limitation  does  not 
apply  where  the  record  shows  on  its  face  that  the  justice  had  no 
jurisdiction.  OfFerman  vs.  Downey,  2  Wh.  Dig.  134,  PI.  278; 
Lacock  vs.  White,  7  Harris,  498;  Ingham  vs.  Sickler  et  ux.,  1 
Foster,  151 ;  and  Torbert  vs.  Yocum,  2  Foster,  319.  The  fact 
that  the  judgment  has  been  executed,  the  defendant's  property 
sold,  and  proceeds  turned  over  to  the  plaintiff,  does  not  affect 
the  right  of  the  defendant  to  have  the  proceedings  set  aside. 

And  now,  December  8th,  1879.    The  proceedings  are  here- 
by set  aside. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


SCHUMACHER  vs.  WURTZ,  et  ux. 

1.  Since  the  passae^e  of  the  Act  of  22d  April,  1856,  a  trust  in 
lands  cannot  be  established  by  parol  evidence  without  writing. 

2.  A  promise  to  purchase  at  a  sherifTs  sale  for  the  benefit  of  the 
defendant  in  the  execution  will  not  constitute  the  purchaser  a  trustee 
for  him,  unless  the  purchase  was  made  with  the  money  of  the  defen- 
dant. 

Rule  to  show  cause  why  the  Sheriff  should  not  make  a  deed  to 
Frederlka  Wurtz,  for  the  land  sold  upon  the  above  venditioni  exponas. 

Pershing,  P.  J. 

The  rule  and  depositions  taken    under   it     are   the   only 
papers  submitted  to  us  in  this  case.    From  them  we  gather  that 
at  a  former  sale  of  the  Wurtz  property   it  was  knocked  down 
to  Mrs.  Fredericka  Wurtz,  and  that  she  was  without  means  to 
pay  the  amount  of  her  bid.     She  and  her  husband  testify  that 
they  were  persuaded  by  the  plaintiff,  Schumacher,  to  let  the 
former  sale  be  set  aside,  under  his  promise  that  if  the  property 
were  again  put  up  to  sale  he  would  buy  it,  have  the  deed  made 
to  Mrs.  Wurtz  and  take  from  her  a  mortgage  as  his  security, 
till  he  was  reimbursed,  he  agreeing  that  the  Wurtzes  should 
not  be  troubled  as  long  as  he,  Schumacher,  lived.   Schumacher 
became  a  purchaser  at  the  second  sale   made   by   the   sheriff. 
What  his  bid  was   or  whether  it  was  below  the  value  of  the 
property  does  not  appear  from  the  testimony.    It  is  claimed  that 
this  agreement  made  Schumacher  a  trustee  ex  maleficio  for 
Mrs.  Wurtz  and  for  this  the  case  of  Faust  vs.  Haas,  23  P.  F. 
Smith  295,  has  been  cited  as  authority.     It  is  to  be  observed 
that  the  alleged  agreement  was  a  verbal  one,  and  it  is  denied  in 
all  its  length  and  breadth  by  Schumacher  in  his  testimony. 
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One  of  the  latest  cases  on  this  subject  is  that  of  Wolford 
et  UX.  vs.  Herring^on,  5  W.  Notes,  260.  The  court  there 
said :  'The  cases  of  Beegle  vs.  Wentz,  5  P.  F.  Smith,  369, 
and  Boynton  vs.  Housler,  23  P.  [167]  F.  Smith,  453,  set- 
tle that  where  one  having  any  interest  (except  the  defendant 
in  the  execution)  is  induced  to  confide  in  the  verbal  promise 
of  another  that  he  will  purchase  for  the  benefit  of  the  former, 
at  a  Sheriff's  sale,  and  in  pursuance  of  this  allows  him  to  be- 
come the  holder  of  the  legal  title,  a  subsequent  denial  by  the 
latter  is  such  fraud  as  will  convert  the  purchaser  into  a  trus- 
tee ex  male  facia/' 

Mrs.  Wurtz  was  a  defendant  in  the  execution  as  whose 
property  the  land  was  sold,  and  the  question  therefore  would 
seem  to  be  ruled  by  Barnet  vs.  Dougherty,  8  C.  371 ;  Kellum 
vs.  Smith,  9  C.  158,  and  other  cases  referred  to  in  Wolford  et 
i(X.  vs.  Herrington,  supra.  The  substance  of  these  decisions 
is  that  since  tlie  passage  of  the  act  of  22nd  April,  1856,  a  trust 
in  lands  cannot  be  established  by  parol  evidence  without  writ- 
ing, and  that  a  promise  to  purchase  at  Sheriff's  sale  for  the 
benefit  of  the  defendant  in  the  execution  will  not  constitute  the 
purchaser  a  trustee  for  him  unless  the  purchase  was  made 
with  the  money  of  the  defendant. 

We  do  not  think  it  necessary  to  refer  at  any  greater 
length  to  the  law  governing  the  case.  Whatever  may  be  the 
legal  relations  of  these  parties  to  each  other,  we  do  not  think 
they  can  be  settled  by  this  mo<le  of  proceeding.  Which  side 
a  jury  would  believe  if  the  conflicting  evidence  was  before 
them  to  determine  the  facts  of  the  c:ise.  it  is  difficult  to  even 
conjecture.  We  think  that  where  the  Sheriff  has  sold  prop- 
erty the  court  cannot,  through  the  instrumentality  of  a  rule 
on  the  purchaser,  compel  the  Sheriff  to  execute  the  deed  to 
another  party,  under  such  facts  as  are  presented  by  the  deposi- 
tions in  this  proceeding,  and  this  is  all  we  mean  to  decide. 

Rule  discharged. 
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WHITEHOUSE,  Assignee,  &c.,  v.  THE  CONTINENT- 
AL INSURANCE  COMPANY. 

An  application  for  the  removal  of  a  cause  from  a  State  Court  into 
the  Circuit  Court  of  the  United  States,  under  the  Act  of  3  March, 
1875.  is  too  late  if  made  after  the  next  term  of  the  Court  at  which  it 
could  be  legally,  not  actually,  tried. 

Rule  to  remove  to  the  Circuit  Court  of  the  United  States. 

Walker,  J. 

This  application  for  the  removal  of  the  above  cause  is 
made  under  the  provisions  of  the  act  of  Congress,  passed 
3rd  March,  1875.  (United  States  Statutes,  P.  471,  Ch.  137, 
Sec.  2  &  1^),  relative  to  the  removal  of  causes  from  the  State 
to  the  Federal  Courts.  The  second  section  enacts,  **That  any 
suit  of  a  civil  nature  at  law  or  in  equity  now  pending  or  here- 
after to  be  brought,  in  any  State  Court  where  the  matter  in 
dispute  exceeds  (exclusive  of  costs)  the  sum  or  value  of  $500, 
and  arising  under  the  constitution  or  laws  erf  the  United 
States,  or  treaties  made,  or  which  shall  be  made  under  their 
authority,  or  in  which  tlio  l'ni*c  1  St:itts  sliall  be  plaintiff  or 
l)etitioner,  or  in  which  there  shall  be  a  controversy  between 
citizens  of  different  States,  or  a  controversy  I)etween  citizens 
of  the  State  claiming  lands  under  grants  of  different  States,  or 
a  controversy  between  citizens  of  a  State,  and  Foreign  States, 
citizens  or  subjects,  either  party  [168]  may  remove  said  suit 
into  the  Circuit  Court  of  the  United  States  of  the  proper  dis' 
trict.  And  when  in  any  suit  mentioned  in  this  section  there 
shall  be  a  controversy  which  is  wholly  between  citizens  of  dif- 
ferent States,  and  which  can  be  fully  determined  as  between 
them,  then  either  one  or  more  of  the  plaintiffs  or  defendants 
actually  interested  in  such  controversy  may  remove  said  suit 
into  the  Circuit  Court  of  the  Unite^l  States  for  the  proper  dis- 
trict." The  third  section  enacts,  'That  either  party,  or  any 
one  or  more  of  the  plaintiffs  or  defendants  entitled  to  remove 
the  suit,  may  make  and  file  in  the  suit,  in  the  Circuit  Court,  a 
petition  for  the  removal,  before  or  at  the  term  at  w^hich  the 
cause  could  first  be  tried,  and  before  the  trial  thereof,  together 
with'a  bond  with  surety,  &c.  It  is  then  made  the  duty  of  the 
State  Court  to  accept  the  petition  and  bond  and  proceed  no 
further  in  the  suit.''  The  petition  and  bond  must  be  filed 
**before,  or  at  the  time  at  which  the  cause  could  first  be  tried, 
and  before  the  trial  thereof." 

Has  this  been  done  in  this  case  within  the     time     pre- 
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scribed?  The  suit  was  brought  to  September  term,  1874. 
The  petition  for  removal  was  presented — and  the  bond  filed 
17th  November,  1879.  Under  our  rules  we  have  six  terms  of 
court  in  every  year,  and  five  years  have  already  passed  since 
the  suit  was  instituted.  Has  this  application  l>een  made  be- 
fore or  at  the  term  at  whicli  the  cause  could  first  l)e  tried?  If 
so,  then  the  defendant  is  entitled  to  a  removal ;  for  corpora- 
tions created  by  the  States  are  within  the  removal  acts,  and 
the  rule  is  now  settled  that  a  corporation  for  all  purposes  of 
federal  jurisdiction  is  conclusively  considered  as  if  it  were 
a  citizen  of  the  State,  which  created  it,  and  no  averments  or 
proofs  as  to  citizenship  of  its  members  elsewhere  is  competent 
or  material.  Dillon  on  Removal  of  Causes,  49,  and  authori- 
ties cited.  In  Huddy  vs.  Havens,  3  Weekly  Notes,  432,  the 
State  Court  held  that  **the  next  term"  under  the  act  of  3 
March,  1875,  ineans  the  next  term  at  which  the  case  could  le- 
gally be  tried,  not  actually.  If  owing  to  the  crowded  state  of 
the  docket  a  case  could  not  be  reached  till  the  third  term  after 
it  was  at  issue,  a  petition  to  remove  it  then  is  too  late.  This 
ruling  was  affirmed  by  the  Circuit  Court,  when  the  |>etition 
was  presented  there.  Same  Plaintiff  vs.  Same  Defendant,  4 
Weekly  Notes,  20.  In  Taylor  cf  aL,  vs.  Rockafeller  ct  aL,  6 
Weekly  Notes,  2'S^;]l^.  Judge  Strong-  Imlds  tliat  no  order  or  al- 
lowance of  the  State  Court  for  the  removal  of  a  cause  is  nec- 
essary under  the  act  of  the  3d  March,  1875,  that  upon  filing 
of  a  proper  petition  and  btMid  in  due  season,  the  suit  is  with- 
drawn from  the  jurisdiction  of  the  State  Court,  provided  the 
petition  and*  record  exhibit  a  case  properly  removable.  In 
such  case  the  jurisdiction  of  the  State  Court  ceases  ipso  facto. 
Arthur's  Adm.,  vs.  New  England  Insurance  Company,  6 
Weekly  Notes,  403.  The  State  Court  cannot  force  jurisdic- 
tion upon  the  Circuit  Court,  neither  can  it  deprive  it  of  juris- 
diction. That  court  can  alone  determine  its  own  jurisdiction 
from  the  petition  and  record — irrespective  of  the  action  of  this 
court.  The  remedy  of  the  defendant  (if  it  feels  itself  ag- 
grieved), it  seems  would  be  to  apply  to  the  Circuit  Court. 
The  7th  section  of  the  act  emix)wers  that  court  to  issue  writs 
of  certiorari  to  remove  the  record  and  procee<lings.  "But 
we  are  clearly  of  the  opinion  that  this  application  is  made  too 
late,  and  that  the  rule  for  removal  must  be  discharged. 
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[169]    RICHARDSON  et  al.  vs.  THE  MINE  HILL  & 

SCHUYLKILL  HAVEN  R.  R.  COMPANY. 

Service  of  an  original  writ  in  cases  of  insurance  companies  and 
other  aggregate  corporations,  except  counties  and  townships,  must 
be  on  the  officer  mentioned  in  the  Act  of  1836.  The  6th  section  of 
the  Act  of  8th  April,  1851,  applies  only  to  foreign  corporations. 

Rule  to  set  aside  service,  &c. 

Walker,  J.,  December  22,  1879. 

This  rule,  to  set  aside  the  service  of  the  writ,  is  on  the 
ground  that  there  was  no  proper  and  legal  service  upon  the  de- 
fendant, as  required  by  the  Act  of  Assembly  in  cases  of  aggre- 
gate corporations.  The  return  of  the  sheriff  is  as  follows : 
''Served  on  the  defendant  by  giving  to  George  F.  Wernert, 
ticket  agent  at  Cressona,  and  Henry  Voute,  ticket  ag'^nt  at 
Schuylkill  Haven,  b}'  giving  each  of  them  a  true  and  attested 
c(i])y  of  tliis  writ,  and  making  known  to  them  the  contents 
thereof — both  November  20,  1872."  Is  this  service  sufficient? 
By  the  41  section  of  the  act  13th  June,  1836  (Pur.  Dig.  286, 
PI.  25),  the  writs  must  be  served  upon  the  ''president,  pr  oth- 
er chief  officer,  or  on  the  cashier,  treasurer,  secretary,  or  chief 
clerk  of  such  (aggregate)  corporation."  .And  in  the  42d  sec- 
tion of  the  same  act  (Pur.  Dig.  286,  PI.  26,)  in  actions  for 
damages,  if  the  aforesaid  officers  do  not  reside  in  the  county, 
the  summons  may  be  served  upon  any  officer  or  agent  of  the 
corporation,  at  any  office  or  place  of  business  of  the  corporation 
within  the  county. 

Under  the  provisions  of  the  6th  section  of  the  act  of  8th 
April,  1851,  Pur.  Dig.  289,  PI.  31),  the  original  writ  may  be 
served  u]K)n  the  president,  cashier,  agent,  chief,  or  any  other 
clerk  or  upon  any  directors  or  agents  of  such  corporation  within 
the  county.  The  terms  of  this  last  section  are  very  general,  and 
may  refer  to  all  insurance  companies,  or  other  corporations,  in 
the  absence  of  any  decision  upon  it — ^but  in  Cochran  vs.  Li- 
brary, 6  Phila.  Reports,  492,  it  is  ruled  by  Judge  Sharswood, 
that  this  section  applies  only  to  foreign  corporations,  and  there- 
fore, does  not  govern  this  case.  This  question  will,  therefore, 
have  to  be  determined  under  the  act  of  1836.  It  is  w^ell  settled 
that  the  return  of  the  sheriflf  is  conclusive  as  between  the  parties 
to  the  suit,  and  cannot  be  controverted  by  them.  Kennard  vs. 
Railroad,  i  Phila.  41.    And  such  return  (to  be  valid,)  must 
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-show  an  exact  compliance  with  the  act.  Lehigh  Valley  Ins.  Co. 
vs.  Fuller,  8i  Penn  St.  398.  Gilbough  v.  Kelle^  et  al.,  3  W. 
Notes,  78.  Hiester  vs.  Muhlenberg,  i  Leg.  Chro.,  61.  Yeich 
vs.  Peterson  &  Carpenter,  2  Leg.  Chro.,  269.  The  service,  as 
shown  by  the  sheriff's  return,  was  therefore  not  made  on  any 
of  the  officers  of  the  corporation  mentioned  in  the  41st  section, 
but  upon  "ticket  agents'' ;  neither  was  the  writ  left  at  the  of- 
fice, or  place  of  business  of  the  corporation,  as  required  by  the 
42d  section  of  that  act  in  actions  for  damages  occasioned  by  a 
trespass  or  injury. 

And  now,  December  22d,  1879.  the  rule  is  made  absolute. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


1 1 70]  WALTER  V.  BREISCH. 

A  judgment  debtor  who  has  paid  usurious  interest  on  a  Judgment 
and  who  has  confessed  a  judgment  of  revival,  Is  not  precluded  by  the 
confession  from  asking  that  the  latter  judgment  be  opened  on  the 
ground  of  usury,  or  from  crediting  the  usurious  interest  on  the  prin- 
cipal as  allowed  by  the  Act  of  28  May,  1858.  In  such  a  case  the  Court 
will  open  the  judgment. 

Rule  to  open  the  judgment  and  let  the  defendant  into  a  defence. 

Pershing,  P.  J. 

The  evidence  on  tlie  part  of  the  defendant,  which  is  not 
controverted  by  the  plaintiff,  shows  these  facts:  The  defen- 
dant, in  the  beginning  of  January,  1871,  l>orrowed  from  the 
plaintiff  the  sum  of  $2,300,  for  which  amount  judgment  was 
entered  against  him  to  No.  221  of  March  Term.  187 1.  Upon 
this  the  defendant  paid  interest  to  the  plaintiff  at  the  rate  of 
three  per  cent,  a  month,  or  36  per  cent,  per  annum,  till  about 
March,  1875.  As  interest  on  the  judgment  during  that  time, 
defendant  testifies  that  he  paid  ^'$4,000  to  about  $4,400"  and 
that  in  the  beginning  of  the  year  1875  he  paid  plaintiff  $300 
on  account  of  the  principal. 

To  revive  this  judgment  an  amicable  scire  facials  was  is- 
sued to  No.  567,  December  T.,  1875,  on  which  on  the  third  day 
of  November,  1875,  the  defendant  confessed  a  judgment  for 
$2,100. 

It  thus  appears,  as  the  case  has  been  presented  to  the  court, 
that  the  plaintiff  on  a  loan  of  $2,300,  made  six  years  ago,  has 
already  received  from  the  defendant  $3,000  or  over,  in  the 
^hape  of  interest ;  has  been  paid  $300  on  the  principal,  and  still 
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holds  a  judgment  for  a  balance  of  $2,100,  with  the  interest 
which  has  accrued  upon  it.  It  will  suffice  for  the  purposes  of 
this  application  to  refer  to  a  few  of  the  many  cases  having  a 
direct  bearing  upon  it. 

In  Lucas  v.  The  Government  National  Bank,  28  P.  F. 
Smith  228,  the  court  said :  The  receiving  of  excessive  interest 
is  treated  by  the  supreme  power  in  the  State  as  a  public  evil, 
and  as  such,  prohibited ;  consequently  when  taken  against  the 
statutory  prohibition,  it  is  acquired  without  right,  and  no  title 
thereto  rests  in  the  taker.  In  such  case  he  is  held  as  one 
wroni^^ fully  in  possession  of  his  neighbor's  property. 

The  excess  of  interest  over  six  per  cent,  is  evidently  the 
money  (jf  the  borrower,  which,  when  received  by  the  creditor, 
he  cannot  retain,  but  holds  for  the  use  of  the  debtor,  and  for 
which  an  action  of  assumpsit  lies.  Heath  v.  Page,  13  P.  F. 
Smith,  108. 

The  application  of  these  principles  to  this  case  is  resisted 
by  the  plaintiff,  who  denies  the  power  of  the  court  to  now  grant 
relief,  on  the  ground  that  the  defendant  has  waived  any  rights 
he  had  under  the  act  of  28th  of  May,  1858,  and  is  precluded  by 
his  confession  of  judgment  on  November  3d,  1875,  from  hav- 
ing any  part  of  the  moneys  paid  prior  to  that  time  brought  into 
the  present  controversy.  To  this  no  better  answer  can  be  made 
than  is  contained  in  the  language  of  Chief  Justice  Gibson,  in 
Vantine  v.  Wood,  i  Harris  270.  Said  he :  "It  is  a  maxim  that 
a  man  may  dis|>ense  with  a  rule  provided  for  his  benefit ;  but  it 
is  inapplicable  to  the  case  of  an  infant,  or  a  necessitous  man. 
He  cannot  dispense  with  [171]  such  a  rule  because  he  is  not  a 
free  agent.  A  statute  against  usury  is  intended  to  protect  the 
borrower  from  himself,  for  could  he  dispense  with  it  before- 
hand, it  would  practically  be  a  dead  letter.  Still  he  must  not 
be  suffered  to  turn  his  shield  into  a  sword.'* 

Unless  this  judgment  can  l>e  opened  the  defendant  is  left 
without  redress  if  he  has  sustained  an  injury.  He  cannot  exer- 
cise the  option  i^iven  him  by  the  second  section  of  the  act  of 
May  28th,  1858  (Purd.,  803)  to  retain  and  deduct  the  excess 
of  interest  from  the  debt,  for  that  has  long  since  been  paid. 
Beside,  it  has  been  held  in  the  very  recent  case  of  Hopkins  et  aL 
vs.  West,  83  Penn.  St.,  109,  that  where  the  usurious  interest  is 
included  in  the  amount  of  judgment  confessed  by  a  debtor  and 
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afterward  paid  in  full  by  him,  the  excess  over  legal  interest  can- 
not be  recovered  back  under  the  act  of  May  28th,  1858.  The 
excess  of  interest  paid  on  such  judgment  after  its  confession 
may  be  recovered  back.  In  the  same  case  it  was  held  that 
where  a  judgment  was  obtained  by  confession  it  may  be  opened 
by  the  Court  and  the  defendant  let  into  a  defence  in  a  proper 
case  and  upon  equitable  terms.  Thus  a  judgment  may  be  open- 
ed to  let  in  a  plea  of  the  statute  of  limitations.  Ekel  vs.  Snevily, 
3  W.  &  S.,  272. 

The  decision  in  that  case  was  followed  by  the  District 
Court  of  Philadelphia,  which,  in  Maitland  vs.  McGonigle,  i  T. 
&  H.  Pr.  448,  opened  a  judgment  originally  entered  on  war- 
rant of  attorney,  after  it  had  been  revived  by  set  fa.  for  the  pur- 
pose of  enabling  the  defendant  to  plead  the  statute  of  limita- 
tions as  a  defence.  Other  authorities  need  not  be  referred  to. 
The  ^'necessitous  man"  is  apparent  in  this  transaction.  The 
power  being  established,  the  duty  of  the  Court  t(^  open  this 
judgment  is  too  plain  to  admit  of  any  further  discussion.  Rule 
made  absolute. 

Affirmed  by  the  Supreme  Court,  5  W.  N.  C,  358. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


THE  POTTSVILLE  UNION  SAVING  FUND  ASSOCLV 
TION  V.  CARTWRIGHT,  Adm.,  &c. 

Medical  attendance  In  last  illness,  although  a  preferred  claim 
against  the  personal  estate  of  a  decedent,  cannot  be  paid  out  of  the 
proceeds  of  the  sale  of  his  real  estate,  where  they  are  not  more  than 
sufficient  to  pay  the  liens  entered  against  it  in  the  life  time  of  the 
decedent. 

Pershing,  P.  J. 

There  are  no  disputed  facts  in  this  case.  The  real  estate  of 
the  decedent,  in  the  hands  of  her  a(hiiinistrator,  was  sold  by  the 
sheriff  to  a  lien  creditor,  and  the  sheriff  has  so  returned.  Dr. 
Brown  claims  to  be  paid  out  of  the  proceeds  of  the  sale  his  bill 
for  medical  services  rendered  the  deceased  in  her  last  illness,  on 
the  ground  that  under  the  Act  of  Assembly  it  is  a  preferred 
claim,  and  must  be  paid  in  full.  His  legal  right  to  be  thus  paid 
has  been  submitted  to  the  court. 

Funeral  expenses,  medicine  furnished,  medical  attendance 
given  during  the  la<%t   illness  of  the  decedent,   and  servants' 
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wages  not  exceeding  one  year,  are  preferred  debts,  and  are  to  be 
paid  first  out  of  the  personal  [172]  estate  of  a  decedent.  But 
judgments  and  mortgages  which  were  a  lien  on  the  real  estate 
of  the  decedent  at  the  time  of  his  death  will  be  paid  in  full  out 
of  the  proceeds  of  such  real  estate,  if  sufficient,  according  to 
their  priority,  to  the  exclusion  of  all  other  debts,  if  nothing  re- 
main after  satisfying  them.  The  preferences  created  by  our  in- 
testate laws  in  favor  of  funeral  expenses,  medical  attendance, 
&c.,  have  never  b^en  permitted  to  postpone  record  liens,  though 
they  may  for  want  of  personalty  be  paid  out  of  the  proceeds  of 
real  estate.  It  has  been  correctly  said,  and  the  observation  illus- 
trates the  policy  of  our  lien  laws,  that  a  man  dying  the  owner  of 
ample  real  estate  might  have  to  be  buried  at  public  expense  as. 
a  pauper  if  he  had  no  personal  property,  and  his  realty  was  in- 
cumbered by  liens  to  its  full  value ;  Wade's  Ap.  5  Casey  328^ 
per  Woodward,  J.  The  judgment  on  which  this  sale  was  made- 
was  obtained  against  Margaret  Delker  in  her  life  time.  The 
proceeds  are  insufficient  to  pay  the  record  liens,  it  follows, 
therefore,  that  the  meritorious  claim  of  Dr.  Brown  cannot  be 
paid  out  of  the  fund. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


STARCH  V.  SNYDER  et  ux. 

1.  In  case  of  judgment  by  default,  the  record  of  the  justice    must 
show  jurisdiction  affirmatively. 

2.  The  liability  of  a  married  woman  must  appear  upon  the  record. 

3.  Neither  the  record  nor  the  proof  of  service  of  summons  Is  suffi- 
cient in  this  case. 

Certiorari  to  Justice  of  the  Peace. 

Bechtel,  J.,  December  8th,  1879. 

Judgment  by  default  against  husband  and  wife  was  enter- 
ed in  this  case  upon  the  igth  oi  Marcli,  1877.  The  record  of 
the  justice  shows  a  joint  claim  against  husband  and  wife  in  the 
following  language,  to  wit:  ^'Plaintiff  presents  claim  founded 
upon  open  account  for  a  beer  jnimp.  furnished  to  defendants." 
*  *  *  ^'Plaintiff  sworn  to  his  acc(nmt."  There  is  nothing 
u])on  this  record  to  show  liability  upon  the  part  of  Caroline 
Snyder.  The  return  of  service  of  summons  is  in  this  language: 
'*Servcd  by  making  known  within  contents  to  within  named  de- 
fendants.'* Justice's  record  says  this  return  was  made  upon 
oath,  but  the  original  return  upon  the  summons  shows  that  it 
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was  * 'acknowledged"  before  another  justice  of  the  peace,  but 
does  not  show  that  it  was  sworn  to.  Under  the  ruling  in  Ing- 
ham V.  Sickler  et  ux.,  i  Foster  151,  this  record  is  entirely  insuf- 
ficient and  does  not  confer  jurisdiction  upon  the  justice.  The 
jurisdiction  of  the  justice  should  appear  affrmatively,  and  want 
of  jurisdiction  may  be  taken  advantage  of  at  any  stage  of  the 
proceeding.  Torbert  v.  Yocum,  2  Foster  319;  Trimbath  et  iix. 
V.  Patterson  et  al.,  2  Foster  244.  The  fact  that  an  execution 
was  issued  upon  the  judgment  in  this  case  and  returned  **no 
goods"  is  immaterial.  If  the  justice  had  no  jurisdiction  at  the 
time  he  rendered  the  judgment,  lapse  of  time  subsequently  con- 
ferred none. 

And  now,  December  8th,  proceedings  set  aside. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


THE  TOWNSHIP  OF  BUTLER  v.  MORGAN  et  al. 

J.  B.  a  tenant  In  common  and  defendant  in  action  of  partition  in 
which  the  property  has  been  returned  undivided  at  a  valuation, 
agreed  to  take  it  at  an  increased  valuation.  The  Court  adjudged  the 
property  to  him  and  directed  that  he  enter  into  recognizance  with 
sureties  to  secure  the  payment  of  the  plaintiff's  share  of  the  valuation 
money  and  directed  the  Sheriff  to  execute  a  deed  for  the  premises. 
J.  B.  paid,  for  several  years,  to  the  plaintiff  the  interest  on  her  share 
of  the  valuation  money,  but  did  not  pay  the  principal  nor  enter  into 
a  recognizance,  nor  did  the  Sheriff  execute  a  deed.     Held — 

1.  That  the  title  of  the  plaintiff  in  partition  was  not  divested  by 
the  adjudication  of  the  Court  and  the  payment  by  J.  B.  of  the  Interest 
of  the  valuation  money. 

2.  That  the  proceeds  of  the  Sheriff's  sale  of  the  right,  title  and  in- 
terest of  J.  B.  in  the  premises  under  a  judgment  against  him  were 
not  applicable  to  the  payment  of  the  share  of  the  plaintiff  in  parti- 
tion in  the  valuation  money. 

Exception's  to  the  Sheriff's  Return. 

The  opinion  of  the  auditor,  Hon.  Edvv.  Owen  Parry, 
confirmed  by  the  Court. 

There  are  no  disputed  facts  in  this  case.  The  main 
question  of  law  arising  out  of  the  facts  is  whether  the  sale 
by  the  Sheriff  of  the  right,  title  and  interest  of  Jacob  Benner 
in  the  house  and  lot  of  ground  that  was  the  subject  of  the  ac- 
tion of  partition  transferred  to  the  purchaser  a  title  to  the 
whole  property  and  substituted  for  it  the  purchase  money  as 
a  fund  applicable  to  the  payment  of  the  share  of  the  plaintiff 
in  the  action  of  partition  of  the  valuation  at  which  the  prop- 
erty was  adjudged  to  Jacob  Benner. 

It  w^as  decided  by  the  Supreme  Court  in  McClure  v.  Mc- 
Clure,  2  Harris  134,  that  a  judgment  in  partition  does  not  di- 
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vest  title  or  create  a  new  one.  It  dissolves  tenancy  in  common, 
but  it  does  not  divest  title  in  common  until  payment  of  the 
shares  of  the  owners. 

The  proceedings  in  partition  therefore  did  not  divest  the 
title  of  the  plaintiff  and  vest  the  title  to  the  whole  property  in 
Jacob  Benner. 

The  Sheriff  did  not  execute  any  deed  for  the  premises  to 
Jacob  Benner,  nor  did  Jacob  Benner  enter  into  any  recogni- 
zance as  directed  by  the  court,  conditioned  for  the  payment  to 
the  other  parties  of  the  proportions  of  the  valuation  accord" 
ing  to  their  respective  rights,  nor  did  he  at  any  time  pay  the 
plaintiff  her  share  of  the  price  at  which  the  property  was  ad- 
judged to  him,  nor  secure  it  to  be  paid  to  her  in  any  way. 

There  was  no  foundation  of  any  claim  on  the  part  of  Ja- 
cob Benner  to  the  share  of  the  plaintiff  in  the  property,  but 
the  judgment  of  the  court  without  any  performance  on  his 
part  of  the  conditions  on  which  the  adjudication  was  made. 

The  effect  of  a  judgment  in  partition  is  thus  stated  by 
Judge  Coulter,  in  delivering  the  opinion  of  the  court  in  Mc- 
Clure  vs.  McClure.  above  cited :  **Thc  judgment  in  i)artition 
does  not  even  divest  the  title  in  common  until  payment  of  the 
proportion  of  the  other  parties  according  to  their  respective 
rights  be  made;  and  the  taker's  title  depends  upon  his  mak- 
ing payment,  not  upon  the  judgment  in  partition." 

The  payment  of  the  interest  on  the  share  of  the  plaintiff 
in  the  valuation  money  by  Jacob  Benner  and  the  receipt  of  it 
by  Jeremiah  S.  Adam  and  Mrs.  Brosious  had  no  necessary 
connection  with  the  action  of  partition.  [174].  It  was  simply 
the  act  of  individuals,  and  could  have  no  greater  effect  on  the 
estate  of  the  plaintiff  in  partition  than  if  the  plaintiff  had  by 
articles  of  agreement  coptracted  to  sell  for  a  sum  equal  to  her 
share  of  the  valuation  money  her  half  of  the  property,  and 
the  payments  thus  made  were  for  the  annual  interest  on  the 
consideration  money. 

The  payment  of  twenty-five  dollars  by  Jacob  Benner  to 
Jeremiah  S.  Adam  on  account  of  the  principal  sum  to  which 
Mary  Alice  Paul  was  entitled  to  receive,  would  on  the  same 
ground  only  give  him  an  interest  to  that  extent  in  the  prem- 
ises. 

The  interest  that  the  plaintiff  in  the  action  of  partition 
had  in  the  house  and  lot  of  ground  was  an  estate  in  fee  simple, 
in  one-half  of  it  which  Jacob  Benner  had  by  the  judgment  in 
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partition  the  right  to  receive  upon  the  payment  of  the  vahia- 
tion  money. 

As  Jacob  Benner,  as  defendant  in  partition,  had  no  right 
to  the  estate  or  interest  in  the  share  of  the  pro])erty  that  be- 
longed to  the  plaintiff  in  partition  before  the  payment  of  the 
rahiation  money,  he  could  not  convey  to  any  vendee  any 
greater  right,  nor  could  any  greater  right  l>e  acquired  by  a 
purchaser  of  his  rights  at  a  judicial  sale. 

The  effect  of  a  judicial  sale  is  thus  stated  by  Chief  Jus- 
tice Gibson  in  the  opinion  of  the  court  in  Catlin  vs.  Robinson,  2 
Watts,  377,  which  is  directly  applicable  to  the  present  case. 
The  learned  Chief  Justice  says :  **In  Anvverter  vs.  Mathiot, 
9  S.  &  R.,  402,  we  have  the  origin  of  a  principle  which  re- 
solves all  difficulties  in  cases  like  the  present.  It  was  there 
determined  that  the  interest  of  a  vendee  being  in  proportion 
to  the  amount  of  the  purchase  money  actually  paid  is  sepa- 
rately bound  by  a  judgment,  and  may  be  separately  sold  on  an 
execution,  leaving  the  legal  estate  and  so  much  of  the  equit- 
able estate  as  has  not  l>een  paid  for  untouched  in  the  vendor. 
The  converse  of  the  projjosition  received  the  sanction  of  this 
court  in  McMullen  vs.  Wenner,  16  S.  &  R.,  20,  where  it  was 
determined  that  a  judgment  against  the  vendor  binds  the  legal 
estate,  but  to  the  value  of  the  unpaid  purchase  money,  and 
consequently  that  just  so  much  could  be  levied  on  and  sold. 
And  in  Purviance  vs.  Lemmon,  16  S.  &  R.,  294,  it  was  held 
*hat  a  purchaser  under  a  judgment  against  either,  like  a  pur- 
chaser from  either  by  voluntary  conveyance,  succeeds  but  to 
the  interest  that  the  debtor  had  the  ix)wer  to  encumber  or 
part  with:  consequently  that  purchasers  resj^ectively  from  the 
vendor  and  vendee  succeed  but  to  their  rights  and  responsibil- 
ities.'' Tlie  learned  Chief  Justice  also  says :  "A  judicial  es- 
tate extinguishes  but  liens,  not  estates.  A  judgment  against 
a  tenant  in  common  affects  not  the  interest  of  his  co-tenant, 
and  here  the  parties  had  in  fact  an  interest  in  common  in  pro- 
portion to  the  amount  of  the  purchase  money  paid  or  with- 
held." The  right,  title  and  interest  of  Jacob  Benner  in  the 
house  and  lot  of  ground  that  was  the  subject  of  the  partition, 
and  on  which  the  judginents  against  him  were  liens,  was  the 
ownership  in  fee  simple  of  one-half,  and  the  right  to  have  the 
other  half  that  belonged  to  the  plaintiff  upon  the  payment  of 
the  plaintiff's  share  of  the  valuation  money.  The  proceeds 
of  the  Sheriff's  sale  represent  the  value  of  this  right,  title  and 
interest  of  Jacob  Benner  that  was  boimd  by  lien  of  the  judg- 
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ments  against  him,  and  such  proceeds  must  therefore  be  ap- 
plied to  the  payment  of  such  judgments  according  to  their 
priority  of  lien. 

[175]  The  auditor  therefore  reports  that  the  exceptions  to 
the  return  of  the  Sheriff  on  behalf  of  Mary  Alice  Paul  should 
not  be  allowed. 

The  auditor  further  reports  that  the  judgments  held  by 
John  Jommes  as  stated  in  the  return  of  the  Sheriff  are  the  first 
liens  on  the  proceeds  of  the  sale:  and  that  the  distribution  of 
the  proceeds  of  sale  as  made  by  the  Sheriff  as  stated  in  the  re- 
turn should  be  approved  bv  the  court.     *     ♦     ♦     * 

EDW.  OWEX  PARRY, 

.     Auditor. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


MORRIS.  WHEELER  &    CO.    v.    POTT,    SURVIVING 

PARTNER  OF  POTT  &  VASTINE. 

-.  A  claim  for  unliquidated  damages  growing  out  of  a  contract  dif- 
ferent from  that  on  which  suit  has  been  brought  may  be  given  in  evi- 
dence by  the  defendant  as  a  set-off  to  the  claim  of  the  plain  tiff. 

2.  The  damages  -claimed  as  a  set-off  must  arise  ex  contractu,  and 
not  from  a  tort;  they  must  be  direct  or  capable  of  being  ascertained 
by  some  known  legal  standard,  not  contingent  nor  merely  specula- 
tive. 

3.  Defendant  must  either  plead  the  set-off.  or  give  notice  of  it  as  a 
sireclal  matter  to  the  plaintiff  within  six  years,  or  such  defence  will 
be  barred  by  the  Statute  of  Limitations. 

Rule  for  Judgment  for  want  of  sufficient  affidavit  of  defence. 

.  Pershing,  P.  J.,  January  12,  1880. 
The  account  on  wliich  the  above  stated  suit  was  brought 
by  the  plaintiff  was  contracted  by  the  defendants  in  the  year 
1876.  line  affidavit  of  defence  in  substance  is,  that  in  the 
year  1871  the  defendants  purchased  from  the  plaintiffs  a 
large  amount  of  boiler  iron  to  be  used  for  the  special  purpose 
of  constructing  boilers;  that  the  boilers  constructed  of  said 
iron  were  set  up  in  a  rolling  mill  at  Elmira,  and  after  being 
tested  proved  to  be  worthless  on  account  of  the  inferior  qual- 
ity and  make  of  the  boiler  iron  furnished  by  plaintiffs:  that 
said  boilers  were  thrown  on  the  hands  of  defendants,  and  that 
plaintiffs  when  notified  refused  to  make  any  settlement,  or  to 
refund  to  Pott  &  Vastine  the  loss  sustained  by  them  in  con- 
sequence of  the  defective  iron  sold  to  them  by  plaintiffs.  De- 
fendants allege  an  actual  loss  of  three  thousand  and  three  hun- 
dred dollars,  and  an  additional  loss  of  the  future  construction 
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of  boilers  for  said  rolling  mill  company  of  ^'several  thousand 
dollars." 

It  \Yas  contended  on  the  authority  of  a  cited  decision  of 
a  Court  of  Common  Pleas  that  no  defence  growing  out  of  a 
different  transaction  from  the  account  sued  for  could  be  set 
up.  But  this  is  too  narrow  a  construction  of  our  defalcation 
act  of  1705.  It  was  decided  in  Speers  v.  Sterrett,  5  Cas., 
192,  that  a  claim  for  unlicjuidated  damages,  growing  out  of 
a  contract  different  from  that  uiK)n  which  the  suit  is  brought, 
may  be  given  in  evidence  by  the  defendant  as  a  set-off  to  the 
claim  of  the  plaintiff.  The  question  was  more  elaborately 
discussed  in  Hunt  v.  Gilmore,  9  Smith,  450;  and  Halfi>enny 
V.  Bell,  I  Xorris,  128,  is  to  the  very  same  point.  The  unliqui- 
dated damages  which  can  avail  a  defendant  as  a  set-off,  must 
arise  c.v  contractu  and  not  from  a  tort;  they  must  be  direct 
or  such  as  can  be  liquidated  by  some  known  legal  standard, 
not  contingent  nor  merely  speculative.  See,  in  addition  to  the 
authorities  referred  to,  Ahl  v.  Rhoads  [176]  3  Norris  319; 
Haak  v.  Wise,  2  \V.  N.  C.  689;  Sitgreaves  v.  Griffith  et  al.^ 
2  \\\  X.  C,  705. 

The  Statute  of  Limitations,  however,  is  a  bar  to  this  de- 
fence. The  present  suit  was  brought  in  1879:  the  damages 
claimed  as  a  set-off  arose  out  of  a  transaction  between  the  par- 
ties in  1871.  The  statue  therefore  interposed  before  the 
bringing  of  the  suit.  It  runs  till  the  defendant  pleads  it,  or 
gives  notice  to  the  plaintiff,  Gilmore  et  al.,  v.  Reed,  26  Smith, 
462.  In  Wisecarver  v.  Kincaid,  2  Norris  100,  the  Supreme 
Court  said:  **In  order  to  deprive  the  plaintiff  of  the  benefit 
of  the  statute  he,  the  defendant,  must  give  notice  of  his  inten- 
tion to  use  the  set-off  before  the  six  years  have  terminated, 
otherwise  they  run  on  until  the  time  the  set-off  is  given  in 
evidence.  He  must  therefore  either  plead  the  set-off  or  give 
notice  of  it  as  special  matter  in  due  season." 

It  follows  that  the  delay  of  the  defendants  has  lost  them 
the  opjK)rtunity  of  making  this  defence. 

And  now,  January  12,  1880.  Rule  made  absolute,  and 
judgment  is  directed  to  be  entered  in  favor  of  the  plaintiffs 
for  want  of  a  sufficient  affidavit  of  defence. 
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HAUPT  V.  THE  BOROUGH  OF  FRACKVILLE. 

The  provisions  of  the  Ist  section  of  the    Act  of    22    March,    1877, 
relative  to  the  election  of  Aldermen  and  Justices  of  the  Peace,  &c^ 
apply  only  to  those  Aldermen  and  Justices  of  the  Peace  who  are  re- 
•elected  thereafter. 
Certiorari. 

Walker,  J.,  Dec.  29th,  1879. 

In  this  proceeding  the  important  question  is,  had  the  jus- 
tice jurisdiction  to  enter  the  judgment  in  this  case.  The 
transcript  shows  that  the  summons  was  issued  on  the  8  April, 
1879.  ^^^  judgment  was  entered  14  April,  1879  Esquire 
Davidson  had  l)een  elected  a  justice  of  the  peace  in  February, 
1874,  for  five  years,  but  his  commission  expired  on  14  March, 
1879.  -^t  t'^^  spring  election  in  1879  h^  ^^'^^  "^^  re'elected, 
and  he  had  no  ix)wer  to  act  as  a  justice  after  the  expiration  of 
his  commission,  unless  his  term  of  office  was  extended  by 
the  act  of  22  March,  1877.  (P-  Laws  12).  The  first  section 
provides  that  '*all  Aldermen  or  Justices  of  the  Peace  who 
shall  be  elected  on  the  third  Tuesday  in  February,  or  in  any 
year  thereafter,  whose  term  of  office  would  under  existing 
laws  expire  prior  to  the  first  Monday  of  May,  shall  continue 
in  office  from  the  date  at  which  said  term  would  otherwise 
expire,  until  the  first  Monday  of  May  following,  after  the  ex- 
piration of  their  old  commissions.  This  is  in  accordance  with 
the  views  expressed  in  Hess.  vs.  Evans,  i  Legal  Record,  39. 
As  Esq.  Davidson  was  not  re-elected,  the  Act  of  Assembly 
does  not  apply  to  him.  Consequently  he  had  no  jurisdiction, 
had  these  proceedings  must  be  reversed. 

And  now,  29  Dec,  1879.     Proceedings  reversed. 
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[177]  IN  RE  CRESSOXA  SAVING  FUND  &  BUILDING 
ASSOCIATION. 

1.  The  directors  of  a  building  association,  incorporated  under  the 
Act  of  1859,  adopted  amendments  to  the  charter  which  were  first  to 
be  approved  by  the  Court  and  then  submitted  to  the  shareholders: 
Held,  that  as  the  approval  of  the  Court  made  the  amendments  part 
of  the  charter,  the  proposed  submission  was  too  late. 

2.  Amending  or  altering  the  charter  can  only  be  done  by  the  cor- 
poration; the  directors  have  no  such  power. 

Application  for  Amendment  of  the  Charter. 

Pershing,  P.  J.,  January  12th,  1880. 

From  the  petition  accompanying  this  appHcation  it  ap- 
pears that  the  Cressona  S.  F.  and  B.  A.  was  incorporated  by 
this  Court,  on  the  20th  day  of  July,  1874.  Its  powers  and  priv- 
ileges will  therefore  be  found  in  the  Act  of  April  12th,  1859. 
(Purd.  Dig.  183.)  The  corporation  act  of  1874,  so  far  as  it 
relates  to  building  associations,  places  them  in  the  second  class 
of  corporations,  charters  for  which  must  be  issued  by  the  Gov- 
ernor. 

At  a  meeting  of  the  board  of  directors  of  this  association,, 
held  on  February  20th,  1877,  nearly  three  years  ago,  certain 
amendments  of  the  charter  were  adopted  which,  it  was  provid- 
ed, when  approved  by  the  Court,  were  to  l)e  submitted  to  the 
shareholders  for  their  ratification.  Under  the  statute  tlue  im- 
proving, amending  or  altering  the  articles  and  conditions, 
of  the  charter  is  vested  in  the  corix)ration.  The  charter  and 
by-laws  of  this  association  have  not  been  submitted  with  this 
application,  but  we  are  safe  in  assuming  that  they  do  not  under- 
take to  confer  upon  the  directors  any  powers  beyond  those 
usually  delegated  for  the  transaction  of  the  ordinary  business. 
In  the  framing  of  the  amendments  before  the  Court  the  share- 
holders have  had  no  part ;  their  wishes  are  to  l)e  ascertained  af- 
ter the  Court  has  confirmed  the  <ncti<)n  of  the  directors.  But 
it  will  then  l)e  too  late.  This  is  ap])arent  from  the  language  of 
the  Act  of  Oct.  13.  1840,  relating  to  corporations  (which  is 
made  a  part  of  the  Act  of  1859),  which  declares  that  after  the 
decree  is  made  and  the  amendments  are  recorded,  "the  same 
.shall  be  deemed  and  taken  to  be  a  part  of  the  instrument  upon 
which  said  corporation  was  formed  and  established  to  all  in- 
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tents  and  purposes  as  if  the  same  had  originally  l^een  made  part 
thereof." 

An  approval  by  the  Court  of  the  proposed  amendments 
might,  therefore,  fasten  upon  the  shareholders  of  this  associa- 
tion provisions  in  their  charter  about  which  they  have  not  been 
consulted,  and  to  which,  when  afforded  the  opportunity  to  act 
upon  them,  they  may  be  overwhelmingly  opposed. 

Is  is,  to  say  the  least,  doubtful  whether  the  proposed 
amendments  can  be  authorized  under  the  law  as  it  exists.  They 
empower  the  directors  to  issue  half  shares  and  three-quarter 
shares  of  stock,  **payable  when  their  value  shall  have  increased 
to  one  hundred  dollars  and  one  hundred  [178]  and  fifty  dol- 
lars respectively.''  The  directors  may  permit  the  owners  of 
whole  shares  to  convert  them  into  these  fractional  shares  at  a 
valuation  specified,  and  may  also  ''permit  shares  to  be  converted 
into  paid  up  or  guarantee  shares  at  the  same  basis  of  valua- 
tion," &c.  These  provisions  are  anomalous.  The  Act  of  1859, 
which  gives  life  to  these  building  associations,  nowhere  recog- 
nizes the  division  of  a  share  into  two  or  more  fractional  parts. 
It  authorizes  ''shares  of  two  hundred  dollars  each,"  *  ♦  * 
^'every  share  of  stock  to  be  subject  to  a  lien  for  unpaid  instal- 
ments and  other  charges  incurred  thereon,  under  the  provisions 
of  the  charter  and  by-laws,"  &c.  We  leave  this  point  with  the 
remark,  that  if  shares  can  be  at  all  legally  dealt  out  in  fractional 
parts  this  corporation  has  that  power  now  under  its  right  to  dis- 
pose of  its  shares  as  such,  and  this  amendment  is  unnecessary; 
if  the  dividing  up  of  its  shares  into  parts  is  illegal  no  decree  of 
this  court  can  clothe  with  the  sanction  of  law. 

In  two  several  places  in  one  of  the  sections  of  these  amend- 
ments, words,  which  from  the  face  of  the  paper  appear  to  have 
heen  originally  inserted  as  a  constituent  part  of  the  section, 
have  been  crossed  over  with  red  ink.  Tl\e  apparent  intention 
Avas  to  erase  them,  but  by  whom  this  was  done,  when  or  where, 
or  by  what  authority,  does  not  appear.  We  think  a  charter, 
w^hich  is  required  to  be  recorded,  ought  not  to  be  defaced  in 
this  manner.  A  document  of  such  essential  and  permanent  im- 
portance to  the  existence  and  guidance  of  this  association 
should  come  before  us  unblemished  by  erasures. 
-     \Ye  desire  to  throw  no  obstacles  in  the  wav  of  the  useful- 
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ness  of  this  association  to  its  members,  but  for  the  reasons  men- 
tioned, we  are  compelled  to  refuse  this  application. 

And  now,  January  12.  1880.  The  application  to  amend 
the  charter  of  the  Cressona  Saving  Fund  and  Building  Associa- 
tion is  hereby  refused. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


ANTHRACITE  SAVING  FUND  &  BUILDING  ASSO- 
CIATION TO  USE  OF  EDWARDS  v.  WHITTLE. 

1.  When  a  single  woman  executes  a  power  of  attorney,  and  mar- 
ries bvifore  judgment  is  entered  thereon,  If  judgment  be  entered  with- 
out Joining  the  name  of  her  husband,  the  record  may  subsequently 
be  amended  by  adding  the  name  of  her  husband. 

2.  Such  cases  are  provided  for  by  the  2nd  section  of  the  Act  of 
May   4th,   1S52,    P.   L.   574. 

Rule  to  Amend  the  Record. 

Bfxiitel,  J.,  Dec.  8th,  1879. 

On  15th  of  Oct.,  1875.  the  alxne  defendant,  then  a  single 
woman,  confessed  a  judgment  to  the  plaintiff,  and  to  secure  this 
her  separate  premises  were  mortgaged.  Before  judgment  was 
entered  upon  her  l)ond  she  became  a  married  woman  and  the 
judgment  was  entered  against  her  alone.  After  a  prior  sale  had 
l^een  set  aside,  at  her  instance,  because  of  misdescription,  she 
comes  into  court  through  her  agent,  and  objects  to  [179]  the 
acknowledgment  of  the  sheriff's  deed  to  the  purchaser  at  the 
second  sale.  The  objection  is  based  upon  the  fact  that  since  she 
executed  the  bond,  she  has  intermarried  with  one  Griffith,  and 
that  all  the  proceedings  from  time  of  entry  have  been  had 
against  her  alone.  The  judgment  agaiust  her  was  entered  in 
the  usual  way  on  the  i8th  of  June,  1878,  and  execution  has 
been  issued  and  property,  of  hers,  proceeded  against,  and  this 
(|uestion  is  now  presented  for  the  first  time  by  her.  Xo  appli- 
cation was  ever  made  by  her  to  have  this  judgment  stricken  off, 
when  warned  of  the  original  execution  she  pays  no  attention  to 
the  fact  that  the  name  of  her  husband  was  omitted  in  entering 
judgment.  It  is  only  after  a  second  sale  that  she,  through  her 
agent,  seeks  to  get  rid  of  the  whole  proceeding  by  objecting  to 
the  acknowledgment  of  the  sheriff's  deed.  The  ruling  in 
Baker  ct  u.w  vs.  Luken.  it  Casey,  146,  seems  to  hold  that  the 
better  practice  is  to  enter  judgment  against  husband  and  wife. 
In  Eneu  vs.  Clark.  2  Barr,  234,  judgment  was  entered  against 
husband  without  any  notice  to  him  and  upon  the  motion  of  the 
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plaintiff  only.  The  Supreme  Court  subsequently  declined  to 
strike  this  off  and  held  he  was  not  entitled  to  notice,  under  the 
circumstances,  as  he  was  not  affected  by  the  entry  of  judgment. 
With  these  authorities  before  us  we  concluded  that  the  defen- 
dant's objection  was  as  to  matter  of  form,  and  not  substance, 
and  that  it  was  amendable  under  the  second  section  of  the  act 
of  1852,  Pur.  Dig-.  70  pi.  3,  if  plaintiff  presented  a  proper  case. 
The  above  rule  was  therefore  entered.  In  answer  to  this  rule, 
the  defendant,  by  her  agent,  and  her  husband,  by  the  same 
agent,  allege  that  he  (the  husband)  is  not  bound  to  api)ear  and 
answer  the  rule.  We  know  of  no  means  by  which  we  can  com- 
pel him  to  appear  and  answer  the  rule,  but  we  think  we  can 
proceed  to  determine  the  rule  whether  he  api>ears  or  not.  The 
reason  why  the  husband's  name  was  omitted  is  l)ecause  plain- 
tiff's counsel  did  not  know  that  the  defendant  had  taken  unto 
herself  a  husband  at  the  time  the  judgment  was  entered  against 
her.  The  second  section  of  the  Act  of  4th  of  May,  1852,  (  P. 
L.  574,  says:  **A11  actions  pending,  or  hereafter  to  be  brought 
*  *  *  and  in  all  cases  of  judgments  entered  by  confession 
the  courts  shall  have  power  in  any  stage  of  the  prcKeedings,  to 
permit  amendments,  by  changing  or  adding  the  name  or  names 
of  any  party,  plaintiff  or  defendant,  whenever  it  shall  appear 
to  them  that  a  mistake  or  omission  has  l:)een  made  *  *"  We 
think  the  cause  before  us  is  clearly  within  this  act.  The  addi- 
tion of  the  husbancrs  name  will  not  affect  him,  it  is  but  a  mat- 
ter of  form,  her  property  only  can  be  proceeded  against,  her's 
alone  has  been  sold.*  The  debt,  as  far  as  we  have  knowleJge, 
is  an  honest  one,  she  received  the  consideration  of  this  jr:d.c,^- 
ment,  and  the  acc(^mpanying  mortgage.  In  the  face  of  the 
alx)ve  Act  of  .Assembly,  can  she  be  permitted  to  avoid  this  pro- 
ceeding by  objecting  to  this  amendment?  We  think  not.  As 
to  the  husband  he  declines  to  appear  upon  this  rule.  The  au- 
thorities to  which  defendant's  counsel  directed  our  attention 
seem  to  have  no  bearing  upon  the  question  bef  m  c  ns. 

And  now,  Dec.  8th.  1879.  the  above  rule  is  hereby  made 
absolute  and  the  amendment  allowed. 


Digitized  by 


Google 


KNEBEL  V.    MAI  GER.  249 

COURT  OF  COMMON   PLEAS  OF   SCHUYLKILL  COUNTY. 


[180]  KNEBEL  V.  MAU(,ER. 

Under  Che  provisions  of  the  Act  of  20  April.  1846,  where  land  is 
purchased  by  a  lien  creditor  at  Sheriffs  sale,  and  his  right  to  receive 
the  whole  or  portion  of  the  proceeds  of  such  sale  is  questioned,  or 
disputed  by  any  person  interested,  it  is  imperative  upon  the  Court 
to  grant  an  issue  when  properly  applied  for  and  in  time. 
PetTtion  for  an  iMue. 

Walker.  J. 

In  this  case  (after  the  auditor  was  appointed  to  distribute 
the  pnKeeds  of  the  Sheriff's  sale)  a  petition,  verified  by  oath, 
was  presented  to  him  by  a  lien  crecUtor  alleging  fraud  and  a  1- 
lusion  between  the  parties,  setting  forth  material  facts  in  dis- 
pute and  asking  an  issue  under  the  Act  of  Assembly  of  the  20th 
of  April,  1846.  (Purd.  Dig.  655.  PI.  105.)  The  Sheriff's  spe- 
cial return  made  on  the  14th  of  August,  1876,  states  that  on  an 
execution  in  the  aljove  case  he  sold  the  real  estate  of  the  defen- 
dant to  Sarah  Ann  Knebel  for  $3,500 — that  she  claimed  to  be 
entitled  to  receive  the  first  proceeds  of  said  sale  by  virtue  of  her 
judgment  and  mortgage  being  the  first  lien  upon  the  premises 
and  that  he  received  and  holds  her  receipt  for  the  balance  of  the 
proceeds,  less  the  costs.  To  this  return  he  has  attached  a  list 
of  liens  upon  the  property  sold.  On  the  day  of  this  return,  on 
motion  of  certain  lien  creditors  disputing  the  purchaser's  claim, 
the  Court  apiK)inted  an  auditor  to  make  distribution  of  the 
money  in  court.  After  taking  testimony  and  l:)efore  rendering 
a  decision  the  lien  creditors  applied  for  an  issue,  which  the  au- 
ditor certified  to  this  Court. 

The  2nd  section  of  the  act  of  20th  of  April,  18^6,  above 
referred  to,  provides  that  **it  shall  be  the  duty  of  the  sheriff,  ex- 
ecutor, administrator  or  other  person  making  sale  as  aforesaid, 
in  all  cases  where  he  or  they  shall  receive  the  receipt  of  the  pur- 
chaser, to  state  the  fact  in  the  return  in  the  procedings  of  said 
sale  and  attach  thereto  a  list  of  the  liens  uix)n  the  property  sold, 
which  said  return  shall  be  read  in  open  court,  on  some  day  of 
the  term  fixed  by  the  order  of  Court,  and  if  the  right  of  said 
purchaser  or  purchasers  to  the  money  mentioned  in  the  said  re- 
turn shall  be  questioned  or  disputed  by  any  person  interested, 
the  Court  shall  thereupon  api)oint  an  auditor,  who,  after  due 
notice  given  the  persons  interested  in  such  manner  as  the  Court 
shall  direct,  shall  make  a  report  distributing  the  proceeds  of  said 
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sale  with  the  facts  and  reasons  upon  which  such  distribution  is 
made  to  be  approved  by  the  Court,  or  to  direct  an  issue  to  de- 
termine the  validity  of  the  said  lien  and  all  further  proceedings 
shall  be  stayed  until  the  said  issue  shall  Ije  decided.  *  *  * 
Provided  that  before  an  issue  shall  be  directed  upon  the  dis- 
tribution of  money  arising  from  sales  under  execution  or  Or- 
phans' Court  sales,  the  applicant  for  such  issue  shall  make  affi- 
davit that  there  are  material  facts  in  dispute  therein  and  shall 
set  forth  the  nature  and  character  thereof,  upon  which  affidavit 
the  Court  shall  determine  whether  such  issue  shall  be  granted 
subject  to  a  writ  of  error  or  appeal  by  such  applicant  if  the  is- 
sue be  refused  in  like  manner  as  in  other  cases  in  which  such 
writ  now  lies."  The  execution  creditor  resists  the  granting  of 
this  issue  and  contends  that  under  the  Act  of  Assembly  the 
[  i8i  ]  Court  cannot  grant  an  issue  after  referring  the  matter  to 
an  auditor  and  the  case  of  White  vs.  Lucas.  4  Phila.  30,  is  cit- 
ed and  relied  upon.  In  that  case,  after  the  special  return  of  the 
Sheriff  the  Court  referred  the  matter  to  an  auditor  and  subse- 
quently, up<^n  application  of  the  exceptants,  awarded  an  issue. 
Judge  Hare  in  delivering  the  opinion  says  :  "But  we  are  of  the 
opinion  that  whether  the  questions  arising  in  cases  of  this  de- 
scription shall  be  sent  in  the  first  instance  to  an  auditor  or  to  a 
jury,  must  be  decided  by  the  Court  and  not  by  the  parties,  sub- 
ject to  their  right  to  take  the  whole  matter  subsequently  on 
cause  shown  by  affidavit  from  the  hands  of  the  judge  whom  the 
Court  have  appointed  and  bring  it  l^efore  what  has  been  styled 
the  constitutional  tribunal."  This  language  is  very  plain  as  to 
the  right  of  the  exceptant  to  an  issue. 

In  Lippincott  vs.  Lippincott.  i  Phila.,  396,  it  was  decided 
that  if  the  exceptants  have  complied  with  the  terms  of  the  law 
by  setting  out  material  facts  in  dispute  and  stating  their  nature 
and  character,  the  court  have  no  power  to  refuse  an  issue.  Judge 
Sharswood  held  in  Dormer  vs.  Brown,  22  P.  F.  S.,  404,  that 
where  the  exceptants  have  complied  with  the  Act  of  Assembly 
they  have  a  legal  right  to  an  issue  of  which  it  is  not  in  the  pow- 
er of  the  Court  to  deprive  them  and  the  refusal  of  the  prayer 
would  ha\'e  been  reversible  on  error  to  this  court,  and  he  adds 
that  an  issue  in  such  case  is  the  constitutional  right  of  the 
suitor.  P>ichel  vs.  Rank,  5  Watts.  140;  Trimbel's  Appeal,  6 
Watts.  133.    In  Reigart's  Appeal.  7  W.  &  S.,  267,  after  a  com- 
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inissioner  had  made  his  report  distributing  the  proceeds  of 
a  Sheriff's  sale  and  after  exceptions  had  been  argued  and  the 
<:ase  held  under  advisement,  an  application  for  an  issue  was 
made,  and  the  Supreme  Court  held  that  the  applicanat  had  a 
right  to  a  trial  by  jury,  and  of  this  constitutional  right  the 
Court  cannot  deprive  him.  In  the  appeal  of  Benson,  Phelps 
and  Way,  12  Wr.  159,  an  auditor  was  appointed  to  distribute 
the  pnx:eeds  of  a  Sherifif's  sale,  and  an  application  for  an  issue 
was  made  to  him  by  lien  creditors  which  was  reported  to  the 
Court  by  the  auditor.  The  Court  refused  to  grant  an  issue. 
This  was  held  to  be  error.  The  Supreme  Court  says :  The  Act 
of  Assembly  is  quite  imperative  as  many  decisions  show,  that 
the  Court  under  such  a  statement  of  the  case  must  grant  an  is- 
sue.   Per  Thompson,  J. 

These  authorities  are  conclusive.    The  issue  prayed  for  is 
therefore  granted. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


COMMONWEALTH,    TO    USE   OF   DIRECTORS    OF 

THE  POOR  OF  SCHUYLKILL  COUXTY  v. 

DIETZLER  AND  RICE. 

-.  Under  the  Act  of  Assembly  the  Directors  of  the  Poor  have  a 
right  10  brinf  suit  in  order  to  recover  the  estate  of  a  pauper  who  has 
become  chargeable  on  the  county. 

2.  In  a  suit  against  principal  and  surety  to  recover  a  pauper's 
share  of  his  father's  real  estate  taken  by  the  principal  at  the  valuation, 
a  claim  of  the  surety  against  the  pauper  cannot  be  set  off  as  to  enure 
to  the  benefit  of  both  principal  and  surety. 

Rule  for  Judgment  for  want  of  Sufficient  Affidavit  of  Defence. 

Green,  J. 

\\'illiam  S.  Dietzler,  one  of  the  defendants,  took  the  real 
estate  of  [i8j]  his  father,  John  Dietzler,  at  the  vahiation  and 
entered  into  a  recognizance  in"  June,  1865,  in  tlie  Orphans' 
Court  witli  John  Rice  as  security  to  pay  to  the  other  heirs  their 
respective  shares.  The  share  coming  to  Joel  Dietzler.  one  of 
the  heirs,  not  having  been  paid,  this  suit  lias  been  brought  to 
recover  the  same. 

The  affidavit  of  defense  sets  forth  that  the  said  Joel  Dietz- 
ler was  not  of  sound  mind  and  could  not  take  care  of  himself: 
that  after  the  death  of  his  mother  it  was  understood  among 
t!ie  other  heirs  that  John  Rice,  a  brother-in-law.  and  one  of  the 
<lefendants.  slKnild  keep  and  take  care  of  him.  and  should  be 
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paid  out  of  his  share  in  the  estate;  that  he  kept  him  for  up-^ 
wards  of  three  years,  after  which  he  was  removed  to  the  poor 
house  and  there  remains,  and  that  the  amount  John  Rice  is  en- 
titled to  receive  is  more  than  his  share  in  his  father's  estate, 
wlierefore  the  defendants  claim  to  have  a  just  defence  to  the 
whole  of  the  plaintiff's  claim. 

Is  this  defence  valid  ?  Can  such  a  counter-claim  as  this  be 
the  subject  of  a  set-off  in  this  suit?  Have  the  Directors  of  the 
Poor  the  right  to  institute  this  suit?  These  are  the  questions 
raised  by  this  affidavit  of  defence.  That  the  suit  is  properly 
brought  is  clear  from  the  33d  section  of  the  act  of  13  June, 
1836.  Purd.  Dig.,  vol.  2,  p.  1160,  pi.  39,  which  authorizes  the 
Directors  of  the  Poor  to  sue  for  and  recover  any  real  or  per- 
sonal estate  of  any  person  who  has  become  chargeable  upon  the 
county,  to  sell  and  dispose  of  personal  property,  receive  rents 
of  real  estate,  &c.,  and  to  apply  the  proceeds,  or  as  much  as  may 
be  necessary,  to  defray  the  expenses  incurred  in  the  support  and 
funeral  of  such  person.  The  section  also  provides  for  the  dis- 
position of  any  balance  that  might  remain  after  the  payment  of 
these  expenses. 

The  plaintiff  has  contended  that  tloe  claim  of  John  Rice 
for  keeping  and  taking  care  of  Joel  Dietzler  is  invalid,  be- 
cause of  Dietzler's  insanity — that  no  contract  can  l)e  bindings 
upon  an  insane  man,  and  that  the  only  way  by  which  his  estate 
can  be  Ixmnd  is  through  the  committee  of  the  lunatic,  acting  un- 
der the  direction  of  a  court.  But  there  was  no  comnnttee  in  the 
present  case,  and  the  executed  contract  of  a  lunatic  is  held  un- 
der certain  circumstances  to  be  valid.  In  La  Rue  vs.  Gilkyson, 
4  Barr,  375,  it  is  decided  that  **the  executor  of  a  lunatic  is  lia- 
ble for  necessaries  furnished  to  his  testator,  while  non  compos^ 
mentis,  before  a  commission  issued,  and  after  the  issuing  of  a 
commission  and  l)efore  the  appointment  of  a  committee."  See 
also  Greenleaf's  Ev.,  vol.  2,  sec.  369.  The  contract  for  neces- 
saries bojia  fide  supplied  stands  upon  the  same  f(X)ting  as  an  in- 
fant's contract  for  necessaries.  Hence  it  follows  that  John 
Rice,  one  of  the  defendants,  has,  according  to  the  affidavit  of 
defence,  a  valid  claim  against  Joel  Dietzler  or  his  estate  for 
necessaries  furnished  him  for  a  period  of  three  years  and  up- 
wards. This  claim,  however,  does  not  depend  upon  any  con- 
tract or  understanding  between  John  Rice  and  the  other  heirs 
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of  John  Dietzler,  deceased.    They  would  have  no  rigfh.t  to  bind 
him  or  his  estate. 

But  can  this  claim  be  set  off  against  the  plaintiff's  demand 
in  this  suit  ?  The  suit  is  brought  upon  a  recognizance  in  which 
the  defendants  are  jointly  IkuukI,  one  being  the  principal  and 
the  other  a  mere  surety.  Can  the  surety  set  up  an  individual 
claim  of  his  own,  the  effect  of  which  shall  be  not  only  to  pre- 
vent judgment  against  himself,  but  also  against  the  principal? 
What  right  has  the  surety  to  interfere  to  prevent  the  enforce- 
ment [183]  of  the  plaintiff's  claim  against  the  principal  ?  None 
that  1  can  see  under  the  authorities  and  under  the  analogies  of 
the  law.  The  principal  has  no  interest  whatever  in  the  surety's 
^et-off,  and  yet  he  would  reap  the  full  benefit  of  it  if  it  were  al- 
lowed. Such  a  set-off  lacks  one  of  the  first  ingredients  of  a  set- 
off— that  of  mutuality.  If  such  a  set-off  were  valid,  and  if  it 
exceeded  the  plaintiff's  claim,  would  not  the  defendant  be  en- 
titled to  a  judgment  against  Joel  Dietzler  or  his  estate  for  the 
-difference,  and  would  not  both  of  the  defendants,  principal  as 
well  as  surety,  be  entitled  to  the  benefit  of  the  judgment?  In 
Henderson  vs.  Lewis,  surviving  executor,  &c.,  9  S.  &  R.,  379, 
which  was  a  suit  upon  the  bond  of  two  persons,  only  one  of 
Avhom  was  served  or  appeared,  it  was  held  that  the  separate 
claim  of  the  one  who  was  not  served  could  not  l)e  set  off  in  the 
«uit,  and  could  not  have  been  even  if  both  of  the  obligors  had 
been  served.  Says  Gibson,  C.  J.,  in  this  case:  "But  if  both 
obligors  had  appeared,  this  separate  debt  of  one  of  them  could 
not,  according  to  the  English  statutes,  have  been  set  off  against 
the  plaintiff's  joint  demand,  and  I  am  not  aware  of  anything  in 
our  Act  of  Assembly  to  create  a  difference.  The  case  of  a  set- 
off by  a  surviving  partner,  of  a  partnership  debt  against  his 
own  separate  debt,  depends  on  the  circumstance  that  the  right 
to  sue  for  the  partnership  debts  survives  to  him,  and  as  he  may 
sue  for  them  as  his  own.  he  may  set  them  off  as  his  own."  See 
also  Irish  vs.  Johnston,  i  Jones,  483 :  Beale  et  al.  vs.  Coon,  2 
Watts,  183.  Another  result  would  follow  if  this  claim  of  set- 
off w  ere  allowable — and  that  is  that  the  claim  of  John  Rice  for 
the  maintenance  and  support  of  the  lunatic  is  superior  to  the 
claim  of  the  Directors  of  the  Poor  fi)r  the  same  thing.  But  it 
IS  unnecessary  to  pursue  the  subject  at  any  greater  length. 
From  what  we  have  said  it  is  evident  that  the  claim   of  John 
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Rice  cannot  be  set  up  as  a  defence  in  this  suit,  and  that  there- 
fore the  affidavit  of  defence  is  insufficient. 


COURT  OF  COMMON   PLEAS  OF   LUZERNE  COUNTY. 


(;alla(;her,  admixistratok,  vs.  deax. 

1.  An  amendment  allowed,  after  arbitrators  have  been  chosen  on 
a  rule  to  arbitiate.  and  before  a  return  of  the  same,  or  motion  to 
strike  off,  is  at  least  irregular,  and  cannot  be  sustained  under  any 
reasonable  construction  of  our  amendment  acts 

2.  But  where  an  appeal  from  the  award  of  arbitrators  has  been 
taken  after  the  amendment  so  allowed,  the  defendant  enters  a  plea 
in  bar.  applie^j  for  and  obtains  a  continuance  of  the  cause  on  the 
trial  list,  subsequently  goes  to  trial  on  the  merits,  and  the  court 
makes  absolute  a  rule  to  set  aside  the  verdict  of  the  jury  on  account 
of  the  misconduct  of  one  of  its  number:  Held  that  the  defendant, 
although  prejudiced  by  the  amendments  made,  has  waived  his  right 
to  take  advantage  of  the  irregularity  in  it. 

Z.  Independently  of  any  statute,  every  court  of  record  has,  at  com- 
mon law,  a  power  of  amendment  to  be  exercised  at  Its  own  discre- 
tion. The  statutes  simply  define  as  a  right  what  before  existed  as  a 
discretion. 

Rule  to  show  cause  why  an  Amendment  shall  not  be  stricken  from 
the  Record. 

Woodward,  J. 

This  suit  was  originally  brought  in  the  name  of  Thomas 
Gallagher  and  Mary  Gallagher,  plaintiffs.  On  the  27th  De- 
cember, 1876,  the  plaintiffs  entered  a  rule  to  arbitrate.  On  the 
23d  of  February,  1877,  and  before  award  filed,  the  court,  upon 
the  filing  of  the  usual  affidavit,  ordered  the  record  to  be  amend- 
ed by  substituting  Thomas  Gallagher,  [184]  administrator  of 
Johanna  Gallagher,  deceased,  as  plaintiff.  The  present  motion 
is  to  strike  off  this  amendment.  The  reasons  assigned  in  sup- 
port of  the  motion  are,  first,  that  because  of  the  proceedings  to 
arbitrate,  the  case  was  out  of  court,  and  that,  therefore,  no 
amendment  could  be  properly  made;  and  secondly,  that  the 
court  never  had  jurisdiction  in  the  case,  because,  as  now  ap- 
pears, no  right  of  action  was  ever  vested  in  the  plaintiffs.  For 
present  purposes,  it  may  be  admitted  that  to  allow  an  amend- 
ment in  a  case  which  has  been  arbitrated,  and  in  which  there 
has  been  no  return  to  the  rule,  or  motion  to  strike  off,  is  at 
least  irregular,  and  not  to  be  sustained  under  any  reasonable 
construction  of  our  amendment  acts.  If  there  were  nothing 
else  to  l)e  considered  in  this  connection,  we  should  feel  dis- 
posed to  make  the  rule  absolute.  But  it  appears  that  after  the 
amendment  had  been  allowed,  and  after  appeal  from  the  award. 
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the  defendant  entered  a  plea,  applied  for  and  ol)tained  a  contin- 
uance of  the  case  on  the  trial  list,  and  finally,  on  8th  September, 
1879,  joined  issue,  and  went  to  trial  on  the  merits  of  the  case 
before  a  jury.  A  verdict  having  been  rendered  for  the  plaintiff, 
a  motion  to  set  aside  the  same  and  for  a  new  trial,  was  made  on 
the  ground  of  the  misconduct  of  a  juror.  A  rulo  was  granted, 
and  at  once  made  absolute  by  consent.  The  case  is  now  again 
on  the  trial  list.  In  Creps  v.  Dunham,  69  Pa.  St.  Rep.  436, 
the  fifth  assignment  of  error  was  in  these  words:  "The  court 
had  no  jurisdiction,  the  case  l)eing  out  of  court  on  a  rule  to  ar- 
bitrate, taken  at  the  instance  of  plaintiff,  under  which  arbitra- 
tors were  chosen,  and  before  whom  the  case  was  pending  at  the 
time  of  the  trial  in  court."  The  answer  of  the  Supreme  Court 
to  this  point  is  as  follows :  **\Ve  think  there  is  nothing  in  the 
fifth  assignment  of  error.  It  is  true  that  the  record  shows  that 
a  rule  to  arbitrate  was  entered  by  the  plaintiff,  and  arbitrators 
chosen.  After,  this,  however,  the  defendant  was  ruled  to  plead, 
and  pleaded  *not  guilty,'  thereby  admitting  the  case  to  be  in 
court.  But  clearly  after  going  to  trial,  without  raising  that  ob- 
jection, the  plaintiff  in  error  waived  it,  and  cannot  be  heard 
here  to  complain."  It  would  seem,  therefore,  that  the  first  rea- 
son assigned  for  making  the  present  rule  absolute  is  without 
force. 

As  to  the  second  reason — the  want  of  jurisdiction — let  us 
apply  the  same  method.  Admit  that  what  is  called  a  plea  to  the 
jurisdiction  is  good  at  any  stage  of  the  proceedings,  and  that 
the  original  plaintiff  never  had  a  good  cause  of  action :  that  the 
title  to  the  personal  property  covered  by  the  replevin  was  not  in 
them,  what  then?  It  does  not  follow  that  the  court  may  not 
permit  amendments  of  the  record  at  any  time,  and  in  any  man- 
ner which  the  statutes  contemplate,  so  as  to  bring  the  exact 
question  involved  in  the  case  fully  before  them.  And  the  stat- 
utes of  amendments  are  very  broad.  But,  independently  of  any 
statute,  every  court  of  record  has,  at  common  law,  a  power  of 
amendment  to  l>e  exercised  at  its  own  discretion.  The  statutes 
simply  define  as  a  right  what  before  existed  as  a  discretion.  On 
this  subject,  we  refer  to  Pennsylvania  and  New  York  Railroad 
Company  v.  Bunnell,  81  Pa.  St.  Rep.  419.  We  are  unable  to 
perceive  how  a  court  can  pass  upon  the  ([uestion  of  its  own 
right  to  take  cognizance  of  a  case,  until  the  case  itself  is  fully 
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before  them.  To  refuse  amendments  would  l>e  to  decline  infor- 
mation on  the  very  subject  put  in  issue  by  a  plea  to  rne  jurisdic- 
tion. 

Rule  discharg^ed. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[185]  THE  POTTSVILLE  BANK  v.  \\\XDUSEX.  SIL- 
LIMAN &  CO. 

Where  a  negotiable  not  has  been  obtained  from  the  maker  under 
fraudulent  representations,  and  put  into  circulation  by  the  payee  in 
in  an  action  by  the  holder  against  the  maker,  the  holder,  to  entitle 
him  to  recover,  must  show  that  he  was  a  purchaser  for  value  before 
the  maturity  of  the  note,  without  notlcQi  of  the  fraud. 

Rule  for  a  Judgment  for  Want  of  a  Sufficient  Affidavit  of  Defence. 

Pershing,  P.  J.,  Jan.  5th,  1880. 

When  this  case  was  reached  on  the  last  short  cause  list,  it 
was  agreed  to  refer  it  to  the  court  to  be  decided  as  on  a  rule  for 
judgment  for  want  of  a  suflFicient  affidavit  of  defence. 

Two  of  the  defendants,  Theodore  \'andusen  and  Conrad 
B.  Sillinian,  have  severally  filed  affidavits.  That  of  Vandusen 
sets  forth  that  the  n(3te  in  suit  was  made  by  him  in  favor  of 
Jacob  Breisch  and  signed  in  the  firm  name  upon  the  express 
condition  that  Breisch  was  not  to  use  the  note  until  he  had  first 
consulted  C.  B.  Silliman,  one  of  the  members  of  the  firm  of 
Vandusen,  Silliman  &  Co.,  and  received  his  consent  to  the  use 
of  it;  and  that  Breisch  had  the  note  discounted  without  such 
consultation  or  consent. 

Silliman,  in  his  affidavit,  alleges  that  the  note  was  made  by 
Vandusen  as  a  loan  of  the  paper  of  the  firm  to  Breisch,  with  the 
express  agreement  with  Breisch  that  he  was  not  to  negotiate 
it  without  first  obtaining  his  (Silliman's)  consent :  that  his  con- 
sent was  never  asked  for  nor  obtained.  **nor  had  deponent  any 
knowledge  of  its  existence  until  long  .-^fter  said  Breisch  had  in 
some  form  passed  over  said  note  to  said  plaintiff;  that  there 
was  no  partnership  nor  individual  consideration  for  said  note." 

The  substance  of  the  defence  set  up  is,  that  defendants  re- 
ceived no  consideration  for  the  note  in  suit,  and  that  it  was  pro- 
cured through  fraud  on  the  part  of  Breisch.  Is  this  sufficient 
to  put  the  plaintiff  to  proof  that  it  paid  a  valuable  considera- 
tion for  the  note,  without  notice  or  knowledge  of  the  fraud? 

The  presumption  is  that  the  plaintiff  obtained  the  note  up- 
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on  a  valuable  consideration,  in  the  usual  course  of  business,  be- 
fore it  was  clue ;  and  this  presumption  will  stand  until  the  defen- 
dant makes  out  a  prima  facia  case  that  the  note  was  obtained  by 
fraud,  felony,  or  force.  But  where  a  negotiable  note  has  been 
obtained  from  the  maker,  under  false  pretences,  and  fraudulent- 
ly put  in  circulation  by  the  pavee,  in  an  action  by  the  holder 
against  the  maker,  the  former,  to  entitle  him  to  recover,  must 
show  that  we  was  a  holder  by  purchase  for  value  before  the  ma- 
turity of  the  note,  without  notice  of  the  fraud.  And,  therefore, 
an  affidavit  of  defence  by  the  maker,  alleging  such  facts  as  show 
that  the  note  was  obtained  from  him  by  misrepresentations,  and 
negotiated  in  fraud  of  his  rights,  is  sufficient  to  prevent  judg- 
ment being  entered  for  want  of  a  proper  affidavit  of  defence. 
All  this  is  decided  in  Hutchinson  vs.  Hoggs  &  Kirk.  4  Casey, 
294.  It  is  supposed,  however,  that  this  ruling  has  [186]  been 
overthrown  by  later  decisions,  and  the  cases  of  Sedgwick  vs. 
Lewis,  20  Smith.  217;  Moorhead  vs.  Gilmore,  27  Smith,  118; 
and  Battles  &  Webster  vs.  Laudenslager,  3  Norris.  446.  were 
cited  as  sustaining  this  position.  There  is  nothing  in  these 
cases  indicating  any  intention  to  lay  down  a  different  rule  from 
that  announced  in  Hutchinson,  as  is  said  in  Battles  vs.  Lauden- 
slager, quoting  from  Moorhead  vs.  Gilmore,  **the  latest  decis- 
ions, both  in  England  and  this  country,  have  set  strongly  in 
favor  of  the  principle  that  nothing  but  clear  evidence  of  know- 
ledge or  notice,  fraud  or  mala  fides  can  impeach  the  prima  facie 
title  of  a  holder  of  negotiable  paper  taken  before  maturity.  The 
question  before  us  is  not  as  to  what  would  l)e  sufficient  evidence 
on  a  trial,  but  what  constitutes  a  proper  affidavit  of  defence? 
In  this  respect  it  is  like  the  case  of  Hutchinson  vs.  Boggs,  and 
unlike  the  cases  referred  to  by  the  plaintiff.  The  case  of  Bard- 
sley  vs.  Delp,  6  W.  N.,  479,  cited  by  the  plaintiff,  was  decided 
on  the  sufficiency  of  an  affidavit  of  defence,  and  in  some  of  its 
facts  much  resembles  the  case  before  us.  There  a  tenant  (who, 
presumably,  was  in  debt  for  rent)  was  made  the  garnishee  in 
an  attachment  issued  against  his  landlord.  He  gave  his  note 
to  his  landlord  under  the  promise  that  it  should  be  used  to  dis- 
charge the  judgment  on  which  the  attachment  had  been  issued. 
The  note  was  used  for  a  different  purpose,  and  thus  the  tenant 
was  left  for  the  note  without  being  relieved  from  his  position 
as  garnishee.     An  affidavit  setting  rorth  these  facts  was  held 
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insufficient  to  prevent  judgment.  It  was  said  that  a  holder  of  a 
note  without  notice  of  the  equities  subsisting  between  the  maker 
and  the  payee,  cannot  be  affected  by  them,  unless  he  occupy  the 
position  of  a  holder  without  consideration.  There  is  at  least 
that  in  the  relation  of  the  parties  to  each  other  in  that  case 
which  distinguishes  it  from  the  present  case.  Hutchinson  vs. 
Boggs  is  not  referred  to  in  any  way.  But,  so  far  from  being 
overruled  or  shaken,  it  is  referred  to  with  approval  by  the  Su- 
preme Court  in  Hoffman  vs.  Foster  &  Co.,  7  Wright,  137; 
Twitchell  vs.  McMurtrie.  2y  Smith,  383 ;  and  Cummings  vs. 
Boyd,  2  Xorris,  'yj^- 

As  to  the  burden  of  pr(K)f  the  rule  is  clearly  laid  down  in 
2  Greenleaf's  Evidence,  sec.  172.  Between  the  original  par- 
ties, and  a  foritori,  between  others  who  become  bojia  fide  hold- 
ers, it  is  wholly  unnecessary  to  establish  that  the  bill  was  given 
for  a  valuable  consideration ;  the  burden  of  proof  resting  on  the 
other  party  to  establish  the  contrary,  and  rebut  the  presumption 
of  value,  which  the  law  raises  for  the  protection  of  all  negotia- 
ble paper.  The  same  principle  applies  to  each  successive  holder 
of  the  bill.  But  even  in  an  action  by  an  indorsee  against  an 
original  party  to  a  bill,  if  it  l)e  shown,  on  the  part  of  a  defen- 
dant, that  the  bill  was  made  under  duress,  or  that  he  was  de- 
frauded of  it,  or,  if  a  strong  suspicion  of  fraud  l^e  raised,  the 
plaintiff  will  then  be  required  to  show  under  what  circum- 
stances and  for  what  value  he  became  the  holder.  It  is,  how- 
ever, only  in  such  cases  that  this  proof  w^ill  be  demanded  of  the 
holder :  it  will  not  be  required  where  the  defendant  shows  noth- 
ing more  than  a  mere  absence  or  want  of  consideration  on  his 
part.  We  think  the  affidavit  of  defence  in  this  case  is  suffi- 
cient to  prevent  the  taking  of  judgment,  and  the  rule  must 
therefore  be  discharged. 

Rule  discharged. 
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COURT  OF  COMMON   PLEAS  OF   SCHUYLKILL  COUNTY. 


[  187]      NELSON  ET  AL.  V.  MILLER,  HOCK  &  CO. 

The  owners  of  land  made  a  lease  to  certain  lessees  of  all  the  work- 
able coal  in  a  certain  vein  of  coal.  Afterwards  they  laid  out  lots  of 
ground  over  the  vein  and  sold  the  surface:  Held,  that  such  lessees 
could  not  remove  all  the  coal,  but  must  leave  proper  and  sufficient 
supports  for  the  surface. 

Jones  V.  Wagner,  16  P.  F.  S.  429;  Horner  v.  Watson,  29  P.  F.  S.,  242; 
Coleman  v.  Chadwick  30  P.  F.  S.  81,  followed. 

In  Equity.     Motion  to  Dissolve  a  Preliminary  Injunction. 

Walker,  J. 

The  complainants  in  the  above  case  filed  a  bill  in  equity^ 
setting  forth  that  they  are  owners  of  certain  lots  of  ground 
(specifying  their  numbers)  situate  on  the  north  side  of  Main 
street  in  the  borough  of  Gilberton,  Schuylkill  county,  upon 
which  they  have  erected  valuable  buildings,  and  in  which  they 
and  their  families  reside;  that  Levi  Miller,  Daniel  R.  Miller, 
John  Hock,  Daniel  Gensemer  and  Henry  Gensemer  are  the 
lessees  of  certain  mining  rights,  by  virtue  of  a  lease  from  the 
owners  of  the  tract  of  land  on  which  these  lots  are  laid  out ; 
that  the  said  lessees  are  now  engaged  in  mining  and  removing 
the  coal  from  a  certain  vein  of  coal  on  the  **George  Flower 
tract/*  known  as  the  **Mammoth  vein,*'  which  said  vein  under- 
lies the  complainants'  lots  and  crops  out  upon  the  same ;  that 
said  lessees  have  already  mined  out  and  removed  the  coal  in  the 
first  *iift"  or  **level,''  and  have  sunk  a  slope  to  the  second,  and 
are  now  engaged  in  mining  out  the  coal  from  this  lower  level. 

The  bill  further  avers  that  in  mining  the  coal  from  the  up- 
per level,  great  damage  has  been  done  to  complainants  by  the 
subsidence  or  caving  in  of  the  surface  of  the  ground,  and  that 
if  the  said  lessees  are  allowed  to  prcxreed  further  in  removing 
the  coal  the  lives  of  the  inmates  of  the  buildings  will  be  jeop- 
ardized, and  great  and  irreparable  injury  done  to  their  prop- 
erty. By  an  amended  bill,  John  P.  Anshutz,  Peter  W.  Sheafer 
and  other  landlords  are  made  defendants. 

From  the  amended  bill  and  answer  of  the  landlords  it  ap- 
pears that  John  Gilbert  and  others  were  the  owners  of  tlie 
"George  Flower  tract."  (upon  which  the  borough  of  Gilber- 
ton is  laid  out,  and  of  which  the  lots  of  the  complainants  form 
H  part)  and  that  on  the  21st  October,  1870,  they  leased  all  the 
workable  coal  in  said  vein  north  of  the  synclinal  axis  to  the 
said  lessee,  **to  mine  thoroughly,  economically  and  in  a  safe. 
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skillful  and  workmanlike  manner,  all  of  the  veins  of  coal  above 
and  below  water  level,  preserving  due  regard  for  the  draining, 
proper  and  sufficient  gangways,  breasts,  supports,  ways  and 
ventilation,  and  other  means,  whatsoever,  for  the  secure  and 
productive  mining  of  said  veins."  The  complainants  therefore 
ask  equitable  relief;  and  upon  the  filing  of  a  number  of  affida- 
vits the  court  granted  an  injunction,  and  this  motion  is  now  to 
dissolve  it.  The  answer  of  the  landlords  (among  other  things) 
alleges  that  at  the  time  the  complainants  bought  the  lots  (which 
are  the  subject  of  the  complaint)  Levi  Miller  et  al.  were  in  open 
and  visible  possession  of  the  veins  of  coal  in  that  part  of  the 
George  Flower  tract  descril^ed  in  the  lease,,  including  the  veins 
underlying  the  lots  of  complainants,  of  which  fact  the  complain- 
ants at  and  before  the  time  of  their  purchase  had  notice.  And 
the  answer  further  avers  **that  when  the  said  complainants  ac- 
quired their  respective  titles,  these  coal  veins  had  been  worked 
on  or  [i88]  near  the  said  lots,  and  that  complainants  well 
knew  that  the  Boston  and  Mahanoy  (^oal  Company  were  min- 
ing within  twenty  feet  of  R.  \V.  Nelson's  lot,  and  that  an  air- 
hole had  l)een  driven  to  the  surface  of  the  ground."  There  have 
also  l^een  contra  affidavits  read  denying  the  averments  in  com- 
plainants* bill.  The  material  question  presented  here  is  :  Have 
the  lessees  under  the  terms  of  their  lease,  and  the  decisions  of 
the  courts,  the  right  to  mine  out  and  remove  all  the  coal  in 
Mammoth  vein  under  complainants'  lots  without  reference  to 
the  subsidence  of  the  surface  of  the  ground?  Or  are  they  re- 
stricted to  all  such  coal  only  as  they  can  mine  and  remove  with 
safety  to  the  lives  and  property  of  the  surface  owners?  In 
other  words,  are  they  obliged  to  leave  proper  supports  for  the 
surface?  This  is  a  question  of  the  construction  of  the  lease, 
and  at  the  request  of  the  defendants  w-e  will  now  state  our 
views,  and  the  reasons  for  continuing  the  injunction.  We  are 
fully  aware  of  the  gravity  and  importance  of  the  question.  We 
are  called  upon  to  say  w^hether  we  will  restrain  the  working  of 
a  large  and  expensive  colliery  or  jeopardize  the  lives  and  prob- 
ably cause  irreparable  damage  to  the  proi:)erty  of  the  complain- 
ants. Nothing  is  more  common  in  Pennsylvania  than  that  the 
surface  right  should  l)e  in  one  man.  and  the  mineral  right  in  an- 
other. These  estates  are  well  defined  and  consistent  wnth  each 
other.    Caldwell  vs.  Fulton,  7  C.  475-483.    The  owner  of  the 
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surface  if  not  restricted  by  his  deed  has  a  perfect  right  to  erect 
his  buildings  and  make  improvements  on  any  part  of  his  land, 
even  upon  the  crop  of  a  coal  vein  Monging  to  another  person, 
which  ultimately  will  be  worked.  The  owner  of  the  coal  has  a 
servient  right  and  is  bound  in  working  it  to  leave  a  pillar  to 
support  the  surface.  Baron  Park  in  Harris  vs.  Ryding,  5. 
Meeson  &  Welby,  Excheciuer  59,  remarks:  **I  do  not  mean  to 
say  that  all  the  coal  does  not  belong  to  the  defendants,  but  they 
cannot  get  it  out  without  leaving  proper  supports."  See  also 
Earl  of  Glascow  vs.  The  Alum  Co.,  8  Eng.  Law  and  Eq.  13  r 
Humphries  vs.  Brogden,  i  Eng.  Law  and  Ecj.  251;  Rowbot- 
tom  vs.  Wilson,  8  H.  L.  Ca.  348,  Rogers  on  Mines  455.  The 
upper  and  underground  estates  being  several,  they  are  govern- 
ed by  the  same  maxim  which  limits  the  use  of  proi>erty  other- 
wise situated.  Sic  utere  ttto  ut  alien um  non  locdas.  Jones  vs.. 
Wagner,  16  P.  F.  S.  429. 

The  right  to  the  support  of  the  soil  is  ex  jure  naturae,  and 
cannot  be  taken  away  bv  words  of  doubtful  meaning.  Bain- 
bridge  on  Mines  433.  Qiief  Justice  Thompson  in  this  last  case 
says  in  quoting  from  Rogers  on  Mines :  **That  if  the  owner  of 
land  grant  a  lease  of  the  minerals  beneath  the  surface,  with 
power  to  work  and  get  them,  in  the  most  general  terms,  still  the 
lessee  must  leave  a  reasonable  support  to  the  surface,  and  so 
conversely,  when  the  minerals  are  demised,  and  the  surface  is 
retained  by  the  lessor.,  there  rises  a  prima  facie  inference  at 
common  law,  upon  such  demise,  that  the  lessor  is  demising 
them  in  such  a  manner,  as  is  consistent  with  the  retention  by 
himself  of  his  own  right  of  support.''  It  would  seem  as  if  there 
could  be  no  misunderstanding  of  the  meaning  of  this  language. 
In  Horner  vs.  Watson;  29  P.  F.  S.  242,  the  doctrine  of  Jones 
vs.  Wagner  is  affirmed  and  followed,  and  it  is  held  that  the 
right  of  support  is  a  natural  right  ex  jure  naturae,  and  there  it 
is  again  said:  '*If  an  owner  of  land  grant  a  lease  of  the  min- 
erals l)eneath  the  surface,  with  a  power  to  work  and  get  them, 
in  the  most  general  terms,  still  the  lessee  must  leave  a  reason- 
able support  for  the  surface."  In  Coleman  vs.  Chadwick,  [189] 
30  P.  F.  S.  81,  following  Jones  vs.  Wagner  and  Horner  vs. 
Watson,  the  Supreme  Court  hold  that  where  the  owner  of  the 
whole  fee  grants  the  minerals,  reserving  the  surface,  his 
grantee  is  entitled  only  to  so  much  of  the  minerals  as  he  can  get 
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Avithout  injury  to  the  surface,  and  that  support  is  part  and  par- 
cel of  the  reserved  estate — it  is  of  common  right  and  hence 
must  pass,  if  at  all,  by  express  grant.  Bainbridge  on  Mines 
433.  In  Coogan  vs.  Sheafer  et  aL,  a  case  almost  similar  to  the 
present  one,  where  this  court  restrained  the  defendants  from 
mining  below  the  complainants'  lot,  the  Supreme  Court  sus- 
tained the  injunction.  Are  the  words  of  this  lease  to  Miller, 
Hoch  &  Co.  so  express  as  to  pass  the  right  to  work  out  all  coal 
from  the  Mammoth  vein,  and  let  down  the  surface  of  the 
ground  under  complainants'  lots?    We  think  not. 

First.  Because  the  lessees  are  entitled  only  to  all  the  work- 
able coal  in  the  veins  demised.  Second.  Because  the  said  les- 
sees are  required  to  have  proper  and  sufficient  gangways, 
breasts  and  supports.  Third.  Because  there  is  no  express  and 
absolute  grant  in  this  lease  of  the  whole  land,  so  as  to  deprive 
the  complainants  of  their  natural  right  to  the  support  of  the 
surface.  Our  opinion  of  the  correctness  of  this  conclusion  is 
not  shaken  by  the  fact  that  the  complainants  purchased  after 
the  execution  of  the  lease,  and  that  notice  to  the  purchaser  that 
there  is  a  lease  is  notice  of  its  contents  (Hall  vs.  Smith,  14 
Vesey  426;  Taylor  vs.  Stibbut,  2  Vesey  441 ;  Hood  vs.  Fahn- 
stock,  I  Barr  474 ;  Maul  vs.  Rider,  9  P.  F.  S.  167),  for  the  com- 
plainants when  they  purchased  the  lots  are  presumed  to  have 
known  the  law  upon  the  subject  of  natural  supports.  If  we 
dissolve  this  injunction  no  authoritative  (jecision  can  be  had  up- 
on this  question  until  a  final  decree,  and  it  may  be  after  the  mis- 
chief is  done.  (Hilbish  vs.  Catherman,  10  P.  F.  S.  444).  If 
we  overrule  the  motion  to  dissolve,  then  under  the  act  of  14 
February,  1866  (P.  Dig.  600,  PI.  58)  the  defendants  have  an 
appeal :  and  the  Supreme  Court  under  these  rules  will  dispose  of 
the  questions  raised  in  the  bill  at  the  earliest  opportunity.  For 
these  reasons  the  motion  to  dissolve  has  been  overruled. 
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ORPHANS'   COURT   OF   SCHUYLKILL   COUNTY. 


ESTATE  OF  ROBERT  H.  RAMSEY,  DECEASED. 

1.  The  personal  property  of  a  decedent  is  the  primary  fund  for 
the  payment  of  all  debts. 

2.  Where  one  died  indebted  by  judgments  and  simple  contracts, 
leaving  both  real  and  personal  estate  both  of  which  were  sold  by  the 
administrators  and  the  proceeds  brought  into  the  Orphans'  Court  for 
distribution:  Held,  that  the  judgment  creditors  along  with  the  other 
creditors  were  entitled  to  payment  out  of  the  personal  estate,  as  far 
as  it  would  go;  and  for  any  balance  due  the  judgment  creditors, 
they  were  entitled  to  priority  of  payment  out  of  the  real  estate,  and 
that  the  simple  contract  creditors  were  not  entitled  to  be  subrogated 
to  their  rights. 

Exceptions  to  report  of  Auditor  appointed  to  make  distribution. 

Pershing,  P.  J. 

The  fund  arising  from  the  sale  of  the  personal  property 
of  Rol)ert  H.  Ramsay,  deceased  proving  insufficient  to  pay  his 
debts,  application  was  subsequently  made  to  the  Orphans' 
Court  which  decreed  a  sale  of  the  real  estate.  This  at  the  time 
of  his  death  was  incumbered  by  liens.  An  auditor  was  appoint- 
ed to  make  distribution  of  the  moneys  realized  by  the  sale  of 
both  the  real  and  personal  property.  He  divided  the  fund  aris- 
ing from  the  personal  property  pro  rata  among  all  the  claim- 
ants [  190]  against  the  estate.  The  money  produced  by  the  sale 
of  the  realty  was  appropriated  to  the  liens  according  to  priority 
after  deducting  from  each  the  amount  appropriated  to  it  in  the 
distribution  of  the  personal  estate.  The  entire  assets  are  insuf- 
ficient to  pay  decedent's  liabilities.  It  is  claimed  by  the  excep- 
tants that  the  auditor  erred  in  not  re(|uiring  the  lien  creditors  to 
exhaust  the  real  estate  before  coming  in  on  the  personal  estate 
for  any  part  of  their  claims.  This  raises  the  only  cpiestion  be- 
fore us.  It  is  a  general  princi])le  ( in  the  absence  of  any  testa- 
mentary provision  on  the  subject.)  that  the  personal  estate  is 
the  pro])er  fund  for  the  payment  of  the  decedent's  debts,  and 
shall  first  be  applied,  even  to  the  ])ayment  of  debts  with  which 
the  real  estate  is  charged.  Keyzey's  Ap.,  9  S.  &  R.,  ^2.  The 
prescribed  order  in  which  the  debts  (^f  a  decedent  are  directed 
to  be  paid  is  (i)  Debts  due  the  United  States;  (2)  Funeral  ex- 
penses, medical  attendance  during  last  sickness,  servant's 
wages,  not  exceeding  one  year;  (3)  Rents  not  exceeding  one 
year;  (4)  All  other  debts  without  regard  to  the  quality  of  the 
same;  (5)  Debts  due  the  Commonwealth.  The  fourth  class  is 
held  to  include  judgments,  mortgages,  recognizances,  special- 
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ties,  simple  contract  debts,  bonds,  bills,  notes,  lxx)k  accounts, 
claims  and  demands  of  every  kind,  nature  or  quality,  except 
those  enumerated  in  the  2d  and  3d  classes.  Hood  on  Execu- 
tors, 167;  Scott's  Interstate  Laws,  183,  191  :  Bowers  v.  Oyster, 
3  Pa.  R..  239.  In  Ramsey's  Ap.,  4  Watts,  71,  the  funds  in  the 
hands  of  the  administrator  were  raised  on  the  personal  proi>er- 
ey  of  the  decedent,  from  realty  not  encumbered,  and  from 
realty  encumbered.  The  money  raised  from  the  realty  encum- 
bered was  held  to  l)e  distributed  according  to  the  order  of  the 
payment  of  debts  in  the  case  of  personalty.  T]^e  unencumber- 
ed realty  was  viewed  as  personal  estate.  As  to  the  proper  mode 
for  the  administrator  to  distribute  this  triple  fund,  the  Court 
say  :  **It  is  the  opinion  of  the  Court  the  personal  fund,()f  course 
including  the  money  arising  from  the  sale  of  the  land  not  bound 
by  judgments  obtained  in  the  lifetime  of  the  deceased,  must  \ig 
distributed  in  the  first  place  among  the  creditors  in  the  order 
prescribed  by  the  act.  It  is  made  the  duty  of  an  executor  or  ad- 
ministrator to  pay  all  the  debts  of  the  intestate  in  the  manner 
therein  described.  The  personal  property  of  a  decedent  is  the 
primary  fund  for  the  payment  of  all  debts,  and  this  is  as  true 
of  a  judgment  which  is  a  lien  on  the  real  estate  in  the  lifetime 
of  a  decedent,  as  of  any  other  debt.  It  is  only  when  there  is  an 
insufficiency  of  personal  estate  that  an  Orphans'  Court  will  or- 
der a  sale  of  real  estate  to  pay  debts.  The  fund  therefore 
which  arises  from  the  sale  of  the  personal  estate,  &c.,  must  in 
the  first  place,  be  applied  to  the  judgments  which  were  obtained 
against  the  decedent  in  his  lifetime;  and  the  fund  which  arises 
from  the  real  estate  (encumbered)  must  l>e  paid  to  the  judg- 
ment creditors  according  to  their  respective  priorities  in  point 
of  time." 

The  rule  is  concisely  stated  in  Hood  on  Executors,  182.  as 
follows :  Where  one  died  indebted  by  judgments  and  simple 
contracts,  leaving  both  real  and  personal  estate,  both  of 
which  were  sold  by  the  administrators  and  the  proceeds 
brought  into  the  Orphans'  Court  for  distribution ;  it  was  held, 
that  the  judgment  creditors  were  entitled  to  payment  out  of 
the  personal  estate,  as  far  as  it  would  go:  and  for  the  balance 
remaining  due,  were  entitled  to  priority  of  payment  out  of  the 
real  estate :  and  that  the  simple  contract  creditors  were  not  en- 
titled to  be  subrogated  to  their  rights.     In  Pennsylvania  the 
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personal  estate  of  a  decedent  is  the  primary  [191]  fund  for 
the  payment  of  debts,  but  the  real  estate  is  as  truly  assets  for 
this  purpose  as  the  personalty,  though  not  to  be  first  appro- 
priated, and  both  realty  and  personalty  are  committed  to  the 
jurisdiction  of  the  Orphans'  Court.  When  a  party  dies  intes- 
tate and  indebted,  his  personal  estate  is  committeed  by  opera- 
tion of  law  to  his  administrator,  in  trust,  primarily  for  credi- 
tors, and  his  real  estate  descends  to  his  heirs,  subject  to  the 
juris(hction  of  the  Orphans'  Court  to  reclaim  it  for  the  pur- 
|X)ses  of  conversion  into  money  to  pay  debts  which  the  person- 
alty proves  insufficient  to  pay.  Horner  &  Roberts  v.  Has- 
brouck.  5  W'r.,  179. 

These  authorities  are  in  addition  to  those  cited  by  the  au- 
ditor, and  are  clear  of  the  objection  made  to  the  latter,  that 
they  refer  only  to  assigned  estates.  A  reference  to  the  statutes 
relating  to  the  estates  of  decedents  shows  clearly  that  the  real 
estate  cannot  be  resorted  to  for  the  payment  of  debts  till  the 
personal  estate  is  found  to  be  sufficient  for  that  purpose. 

The  20th  section  of  Act  of  24th  Feb'y,  1834,  provides,  that 
20th  section  of  the  Act  of  24th  h^b'y,  1834,  provides,  that 
"whenever  it  shall  satisfactorily  appear  to  the  executor  or  ad- 
ministrator that  the  personal  estate  of  the  decedent  is  in- 
sufficient to  ])ay  all  just  debts  and  the  expenses  of  administra- 
tion, he  shall  proceed,  without  delay,  in  the  manner  provided 
by  law,  to  sell,  under  the  direction  of  the  Orphans'  Court  hav- 
ing jurisdiction  of  his  accounts,  so  much  of  the  real  estate  as 
shall  be  necessary  to  supply  the  deficiency,"  &c.  Before  any 
authority  for  the  sale  of  real  estate  is  granted,  the  33d  section 
of  the  Act  of  29th  March,  1832.  retjuires  the  executor  or  ad- 
ministrator to  exhibit  to  said  Court  a  true  and  perfect  inven- 
tory and  conscionable  appraisement  of  all  the  personal  estate, 
together  with  a  full  and  correct  statement  of  all  the  real  es- 
tate, and  a  just  and  true  account,  upon  oath  or  affirmation,  of 
all  the  debts  of  the  decedent.  The  object  of  this  is  to  enable 
the  Court  to  decide  whether  the  ])ers(>nal  estate  is  insufficient, 
and  that  a  necessity  exists  for  the  sale  of  the  whole  or  any  part 
of  the  real  estate.  It  is  not  left  to  the  judgment  of  the  ex- 
ecutor or  administrator,  but  before  a  decree  of  sale  is  made  the 
Court  is  entitled  to  have  all  the  evidence  which  the  statute  pro- 
vides, for  the  information  of  its  conscience.     Walker's  Ap., 
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I  Grant,  435.  If  on  tlie  facts  presented  by  the  executor  or 
administrator  doubt  exists  as  to  the  propriety  or  necessity  of 
making  an  order  for  the  sale  of  the  real  estate,  the  Court  may 
appoint  suitable  persons  to  investigate  the  facts  of  the  case, 
and  to  report  upon  the  expediency  of  granting  the  applica- 
tion and  the  amount  necessary  to  be  raised,  and  upon  such  re- 
port being  made  the  Court  may  decree  accordingly.  Sec.  34, 
Act  29  March,  183J.  The  authorities  cited,  and  more  might 
be  referred  to,  lead  directly  to  the  conclusion  that  the  auditor 
rightly  distributed  the  fund  in  controversy. 

And  now,  June  3d,  1878,  the  exceptions  to  the  auditor's 
report  are  overruled,  and  the  report  confirmed. 


COMMON    PLEAS    No.  4,    PHILADELPHIA   COUNTY. 


KEEX  V.  RANCK. 

Non  assumpsit — what  may  be  given  in  evidence  under  it. 
Rule  for  a  new  Trial. 

Thayer,  P.  J 

The  action  was  for  salary  as  a  salesman,  the  plaintiff  hav- 
ing been  [192]  discharged  before  the  period  of  his  alleged  em- 
ployment had  elapsed.  On  the  trial  the  defendant  offered  to  prove 
that  the  plaintiff  had  been  guilty  of  misconduct  and  malfea- 
sance in  the  performance  of  his  duties.  The  only  plea  was  non 
assiitnpsit,  and  there  was  no  notice  of  this  defence.  The  offer 
was  objected  to  upon  that  ground,  the  plaintiff's  counsel  insist- 
ing that  a  subsequent  failure  of  consideration,  arising  after  the 
contract  was  made,  could  not  be  given  in  evidence  under  non 
assiunpsit  alone,  especially  in  the  absence  of  notice.  The  point 
was  unfortunately  so  ruled  at  the  trial,  but  the  rejection  of  the 
plaintiff's  offer  was  undoubtedly  error:  Heck  v.  Shener,  4  S. 
&  R.,  249;  Gaw  V.  Wolcott.  10  Barr,  43;  Falconer  v.  Smith,  6 
Harris.  130;  \'an  Storch  v.  Griffm,  27  Smith,  504.  Any  in- 
herent defect,  or  imperfection  of  the  pliinliu'a  ca.^c,  involving 
a  failure  of  consideration,  may  be  shown  under  non  assumpsit. 

Rule  absolute. 
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COMMON  PLEAS  No.  4,  PHILADELPHIA  COUNTY. 


SHRIVER  V.  SHRIVER. 

A  general  charge  in  a  libel  that  a  marriage  was  procured  by  fraud, 
force  and  coercion,  without  setting  forth  any  facts,  is  InsuflBcient. 

IfT  Divorce — Demurrer  to  the  Libel. 
Thayer,  P.  J. 

The  grounds  of  divorce  set  forth  in  the  H])el  are  that  the 
marriage  was  procured  by  threats  and  (Uiress.  by  fraud,  force 
and  coercion,  but  what  threats  were  made,  what  duress,  fraud 
or  force  were  used  are  not  stated,  nor  are  any  facts  or  circum- 
stances set  forth  whereby  the  court  or  the  respondent  may  be 
informed  whether  they  constitute  a  cause  for  annulHng"  the 
marriage  contract.  The  Act  of  13th  of  Marcli,  1815, 
(Brightly's  Purdon,  510)  re(|uires  the  Hbellant  "to  set  forth 
particularly  and  specially  the  causes  of  the  complaint.''  In 
Hancock's  Appeal,  14  Smith,  470,  a  libel  charging  the  respon- 
dent with  adultery  with  a  |)erson  named,  but  without  setting 
forth  time,  place  or  circumstances,  was  held  to  be  a  sufficient 
compliance  with  the  statute,  it  being  said  that  the  respondent 
could  obtain  by  a  demand  for  a  bill  of  particulars  all  the  de- 
tails of  the  charge  necessary  to  enable  him  to  go  to  trial.  The 
same  point  had  been  ])reviously  ruled  in  Garrat  v.  Garrat,  4 
Yeates.  J44,  in  a  lil)el  charging  adultery.  That  case,  however, 
was  before  the  .\ct  of  18 13.  But  in  Hofifman  v.  Hofifman,  6 
Casey.  417,  a  lil)el  charging  generally  that  the  marriage  was 
obtained  by  fraud,  force  and  coercion,  without  setting  forth 
any  particulars,  was  held  to  be  plainly  defective,  and  not  in 
compliance  with  the  re(|uisitions  of  the  Act  of  Assembly. 
Hoffman  v.  Hoffman  and  Hancock's  A])peal  are  easily  distin- 
guishable. When  adultery  is  charged  a  si)ecific  and  well  de- 
fined offence  is  charged,  which  is  beyond  (|Uestion  a  good 
ground  for  divorce,  but  when  fraud  is  charged  no  offence  is 
defined,  but  something  is  im])uted  in  general  terms  which,  al- 
though it  be  proved,  may  turn  out  to  be  no  cause  for  divorce  at 
all.  as  in  Hoffman  v.  Hoffman,  where  the  alleged  fraud  ap- 
peared upon  the  trial  to  be  a  rei)resentation  made  by  the  re- 
spondent to  third  persons  that  she  was  pregnant  by  the  Hbel- 
lant. What  facts  amount  to  fraud  is  always  a  (piestion  of  law. 
A  general  allegation  of  fraud,  therefore,  without  setting  forth 
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tlie  facts,  amounts  to  nothing,  and  the  resi>on<lent  is  not  bound 
to  answer  it. 

Demurrer  sustained  and  lil^el  dismissed. 


ORPHANS'  COURT  OF  SCHUYLKILL  COUNTY. 


[193]  IX  RE  MAURER  .AND  EISENHOWER,  GUARD- 

lAXS  OE  JACOB  AXD  SAMUEL  LEBEXBERG. 

Trustees  are  entitled  to  reasonable  compensation  for  the  manag:e- 
ment  of  estates  entrusted  to  their  care,  according  to  the  varying  cir- 
cumstances of  each  case.     There  is  no  inflexible  rule. 
Exceptions  to  the  Auditor's  Report. 

Pershing,  P.  J..  Dec.  i,  1879. 

A  single  and  the  same  exception  was  filed  to  each  of  these 
reix:)rts.  It  relates  to  the  compensation  allowed  by  the  auditor 
to  the  guardians  for  their  services. 

In  their  several  accounts  as  filed,  Maurer  charges  him- 
self with  the  sum  of  $1,637.71,  and  takes  credit  for  disburse- 
ments to  the  amount  of  $1,503.05.  Eisenhower  charges  him- 
self with  having  received  on  account  of  his  ward  $1,425.59, 
and  credits  himself  with  payments  amounting  to  $706.10.  The 
aggregate  receipts,  therefore,  by  both  guardians,  are  $3,- 
063.30,  and  the  disbursements  $2,209.15.  The  accountants 
did  not  charge  themselves  with  any  interest  on  the  moneys  re« 
ceived  by  them  .for  their  resj)ective  wards,  nor  did  they  claim 
credit  in  the  shape  of  commissions  for  their  services.  Be- 
fore the  auditor  they  claimed  that  the  interest  was  not  more 
than  a  fair  compensation  to  them.  The  omission  to  account 
for  interest  was  the  specific  exception  to  these  accounts  upon 
which  they  were  referred  to  the  auditor.  He  correctly  decided 
that  the  interest  received  by  these  guardians  must  be  accounted 
for.  and  undertook  to  ascertain  tlie  amount  with  which  they 
severally  should  l)e  charged.  The  auditor  in  restating  the 
accounts  allowed  Maurer  thirteen  years'  compensation,  at 
$45  per  annum,  making  $585:  and  Eisenhower,  for  fifteen 
years'  services  at  $35  ])er  annum,  making  $525.  This  makes 
the  sum  of  $1,1 10  allowed  these  guardians  as  commissions  out 
of  the  monies  of  these  minor  children.  It  is  over  fifty  per 
cent,  of  all  they  paid  out.  as  shown  by  their  accounts,  or,  if 
measured  by  what  they  charged  themselves  as  having  received, 
it  constitutes  al^nnit  37  per  cent,  of  the  gross  amount.  With 
the  light  before  us  we  must  regard  this  as  excessive.  It  is 
far  beyond  the  reasonable  compensation  to  which  alone  trus- 
tees are  entitled  for  their  management  of  estates  entrusted  to 
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their  care.  The  auditor  took  no  testimony.  His  conclusions 
were  made  up  from  verbal  statements  made  before  him  by 
counsel.  W^e  are  unable  therefore  to  judge  from  anything 
before  us  what  care  these  guardians  exercised  over  the  estate 
of  their  wards.  There  is  no  inflexible  rule  by  which  the  com- 
l)ensation  of  trustees  is  to  be  governed.  It  varies  with  the 
varying  circumstances  of  each  case.  The  auditor  cites  no  au- 
thorities, and  we  have  been  unable  to  find  any  which  sustain 
his  rei^ort  in  this  particular.  In  Harland's  Accounts,  5  R., 
323,  the  guardian  took  charge  of  an  estate  worth  about  $40,- 
000;  under  his  careful  management  it  accumulated  to  alxnit 
$100,000,  more  than  double  the  original  amount.  He  was  al- 
lowed less  than  five  i)er  cent.,  although  it  appeared  the  care  of 
the  estate  was  attended  with  resiMinsibility  and  danger. 

In  McElhenny\s  Ap.  10  Wright,  347,  it  is  said  that  a 
guardian  is  a  trustee  for  custody  and  management,  and  not 
like  an  executor  or  administrator  [194]  for  mere  collection 
and  distribution ;  hence  the  i)ercentage  or  sums  collected  al- 
lowable to  the  one,  as  compensation  for  services,  is  not  always 
ct  just  measure  of  the  compensation  that  shcndd  be  allowed 
to  the  other.  The  facts  were  that  the  estate  of  the  ward  was 
realty :  that  -all  the  funds  received  by  the  guardian  were  de- 
rived from  the  .sale  of  coal  and  rents;  the  receipts  and  pay- 
ments were  in  small  sums :  the  real  estate  received  the  personal 
attention  of  the  guardian,  arid  was  much  improved  by  his  care. 
His  accounts  covered  a  period  of  nine  years,  and  showed  the 
aggregate  receipts  to  be  $7.935. 92,  and  the  expenditures  $4,- 
603.29.  He  was  allowed  $500  for  his  compensation,  and 
$100  for  extra  services  in  building  a  barn  on  the  land  under 
the  direction  of  the  Orphans'  Court.  The  proof  was  that  the 
farm  had  been  brought  from  a  bad  condition  to  a  high  state 
of  culture:  that  the  fences  were  repaired  and  put  in  good  or- 
der: that  the  guardian  incurred  some  expenses:  and  that  his 
management  was  faithful,  constant  and  successful. 

Foltz\s  Ap.  5  Smith.  428.  has  a  direct  bearing  ou  the  ques- 
tion of  a  guardian's  com|>ensation.  It  is  there  held  that  a 
settlement  of  a  guardian's  account  with  triennial  rests  and 
charging  commissions  at  the  end  of  each  period,  is  not  favored 
In  Pennsylvania.  The  guardianship  extended  over  a  period 
of  more  than  eleven  years.  In  the  opinion  of  the  Court,  it  is 
broadly  intimated  that  an  allowance  of  thirteen  per  cent,  on 
the  amount  originally  coming  into  the  guardian's  hands,  was 
more  than  he  was  entitled  to  receive. 
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From  the  manner  in  wliich  the  auditor  has  restated  the 
accounts  before  us,  we  cannot  tell  the  amount  of  interest  with 
which  the  guardians  should  severally  be  charged.  From  the 
amount  ascertained  by  him  he  deducts  interest  on  the  money 
paid  out  and  charges  the  balance.  The  effect  of  this  is  to 
make  the  minors  pay  interest  on  their  own  money  to  their 
guardians,  for  it  was  the  ward's  money,  not  their  own  that 
the  guardians  expended.  No  such  credit  should  have  been 
allowed.  Although  not  excepted,  we  cannot  overlook  what  is 
plainly  a  wn^ng  to  the  minors,  whose  interests  are  peculiarly 
under  the  care  of  the  Orphans'  Court. 

And  now,  Dec.  i,  1879,  ^^^^  accounts  are  referred  back  to 
the  auditor  for  restatement  and  correction,  in  accordance  with 
this  opinion. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


HEXTER,  ASSIGNEE  OF  BAST  v.  JAMES  Et  Al. 

1.  Under  the  Act  of  22  April,  1874,  when  a  case  is  submitted  In 
writing  by  the  parties  to  the  Court  for  determination  without  a  jury, 
the  Court  must  find  the  facts  in  the  nature  of  a  special  verdict,  and 
determine  the  law  arising  therefrom. 

2.  The  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities 
of  the  mortgagor  existing  at  the  time  of  the  assignment. 

3.  When  a  married  woman  joins  with  her  husband  in  a  mortgage 
upon  her  real  estate  for  the  debt  of  her  husband,  she  stands  as  a 
surety. 

4.  The  wife's  acknowledgment  of  a 'mortgage  and  her  examination 
by  the  justice  must  be  separate  from  her  husband.  If  made  in  his 
presence,  or  if  there  is  any  fraud  or  coercion,  the  instrument  is  void. 

Scire    Facias    Sur    Mortgage — Submission    under    the    Act   of   22 
April,  1874. 

Walker,  J. : 

This  was  a  scire  facias  upon  a  mortgage  given  by  William 
James  and  Susanna  James,  his  wife,  to  Gideon  Bast,  dated 
1 8th  May,  1858,  to  secure  payment  of  three  promissory  notes, 
dated  Mav  i,  1858.  each  for  [^95]  $4,166.66  with  interest, 
payable  one,  two  and  three  years,  respectively  from  date.  Un' 
dertlie  provisions  of  tlie  act  of  22(\  April,  1874,  (Ph.  L.  109) 
the  Tvrfics  to  this  suit  have  agreed  in  writing  to  dispense  with 
a  trial  bv  jury  and  to  submit  tlie  case  to  the  decision  of  the 
ct)urt.  From  the  evidence  in  this  case  it  appears  that  Abra- 
hpni  T^exter.  in  1858.  was  the  owner  of  a  certain  colliery  for 
mining  coal  in  New  Castle  township,  in  this  countv.  and  that 
Christian  Stratton  and  Wm.  James  (trading  as  Stratton  & 
James)  purchased  the  undivided  half  interest  in  the  colliery 
from  Abraham  Hexter  for  $12,500,  and  gave  him  in  payment 
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their  three  joint  promissory  notes  each  for  $4,166.66,  payable 
as  aforesaid  with  the  endorsement  of  (iideon  Bast  upon  them. 
All  these  notes  were  paid  at  maturity  by  Mr.  Bast.  To  se- 
cure Mr.  Bast  for  these  endorsements,  after  the  notes  were  de- 
livered to  Hexter,  a  mortgage  was  executed  by  William 
James  and  Mrs.  James  in  favor  of  Bast  upon  the  wife's  sepa- 
rate real  estate  in  Minersville. 

On  June  3,  1859,  when  Mr.  Bast  had  paid  the  first  note, 
an  amicable  judgment  was  confessed  by  Stratton  &  James  to 
him  for  $4441 ;  an  execution  was  immediately  issued  upon  it, 
a  levy  made  by  the  Sheriff  on  the  interest  of  Stratton  & 
James  in  the  colliery,  and  it  was  sold  on  the  23(1  June,  1859, 
to  G.  Bast  for  $4,500.  Tlie  testimony  of  W'm.  James  shows 
that  Stratton  &  James  had  agreed  to  sell  and  transfer  their 
interest  in  the  colliery  to  Bast,  in  consideration  of  his  pay- 
ing, at  maturity,  the  notes  upon  which  he  was  endorser,  and 
that  the  mortgage  upon  her  (Mrs.  James')  property  should  be 
j^atisfied,  or,  as  he  testified,  he  would  clear  him  of  the  col- 
liery and  the  mortgage;  that  in  accordance  with  that  agree- 
ment they  confessed  the  judgment  before  mentioned  to  en- 
able Bast  to  become  the  purchaser  at  Sheriff's  sale,  and  that  he 
did  so  become  the  purchaser,  and  took  possession  of  the  col- 
liery. On  several  occasions  afterward  Mr.  Bast  acknowl- 
edged that  he  had  agreed  to  release  Mrs.  James'  property. 

Gideon  Bast  having  thus  paid  these  notes  in  settlement 
with  Hexter  of  a  lawsuit  growing  out  of  this  colliery,  on  5th 
September,  1870,  he  transferred  to  Hexter  the  notes  and  mort- 
gage in  question.  Hexter,  before  he  took  the  transfer,  made 
no  inquiry  of  the  mortgagors  as  to  the  equities  of  the  parties. 
He  is  therefore  the  assignee  of  Bast,  having  taken  them  the 
second  time  after  they  were  due.  The  evidence  further  shows 
when  Mrs.  James  signed  the  mortgage,  that  she  did  not  know 
its  contents  or  the  nature  of  the  writing,  and  that  the  Justice 
failed  to  examine  her  separate  and  apart  from  her  husband, 
and  did  not  even  take  her  acknowledgment. 

Under  this  evidence  the  defendants  contend — 

1st.  That  under  the  contract  of  Stratton  &  James  with 
Bast,  their  title  to  the  colliery  was  sold  to  the  latter  in  con- 
sideration of  the  payment  by  Bast  of  the  notes  secured  bv  this 
mortgage. 

2(1.  That  the  mortgage,  not  having  been  executed  as  re- 
quired by  the  Act  of  Assembly,  is  null  and  void,  and  there  can 
be  no  recovery  upon  it. 
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The  first  point  involves  questions  of  fact  for  the  court 
to  find,  and  the  law  arising  upon  those  facts,  to  wit :  whether 
there  was  a  contract  for  the  sale  of  the  colliery  and  for  the  sat- 
isfaction of  the  mortgage,  and  if  so,  whether  there  was  a  good 
and  valuable  consideration  for  such  contract.  The  second  is 
a  question  of  law  under  the  undisputed  evidence  in  this  [196] 
case.  (The  part  of  Virginia  Wind's  deposition  which  refers 
to  a  conversation  with  Mrs.  James,  after  the  signing  of  the 
mortgage  and  after  the  parties  had  left  the  house,  not  being  a 
part  of  the  res  gestae  and  not  being  within  the  ruling  of  Lou- 
den vs.  Blythe.  3  C,  22,  is  inadmissible  and  has  been  disre- 
garded in  the  finding). 

trom  the  evidence  in  this  case,  it  is  apparent  that  Strat- 
ton  &  James  intended  to  sell  and  dispose  of  all  their  interests 
in  the  Hexter  colliery  to  Bast,  in  consideration  of  his  paying 
the  three  promissory  notes  amounting  to  $12,500.  To  accom- 
])lish  this,  the  parties  agreed  that  an  amicable  judgment  should 
be  confessed  by  Stratton  &  James  to  Bast,  to  enable  him  to  be- 
come the  purchaser  at  sheriff's  sale,  that  an  execution  was  forth- 
with issued  and  a  sale  made  by  the  sheriff  of  their  half  interest 
to  Bast.  Was  the  contract  supi)orte(l  by  any  consideration? 
Stratton  &  James  had  purchased  the  half  interest  in  the  col- 
liery with  their  notes  for  $12,500.  Bast  in  effect  agreed  to  pay 
these  notes  and  take  their  interest  by  means  of  a  sheriff's  sale, 
in  preference  to  a  private  transfer.  There  was,  therefore,  a 
good  and  valuable  consideration  to  support  this  agreement. 
When  the  payment  of  these  notes  was  assumed  by  Bast,  and 
he  got  the  half  interest  in  the  colliery,  the  mortgage  in  suit,  be- 
ing but  a  collateral  in  his  hands,  was  thereby  discharged.  C^n 
there  be  any  doubt  of  this,  if  Bast  still  held  the  mortgage? 

But  it  is  contended  that  Hexter,  being  a  bona  fide  pur- 
chaser of  the  mortgage  for  value  from  Bast,  without  notice  of 
this  agreement,  cannot  be  ejected  by  any  secret  transaction  of 
the  original  parties  to  it.  Bast's  contract  with  Stratton  & 
James  was  in  June,  1859.  The  transfer  of  the  mortgage  and 
notes  to  Hexter  was  in  Septeml>er.  1870 — more  than  eight 
years  after  the  last  note  fell  due.  It  was,  therefore,  not  ne- 
gotiable paper  that  he  took,  but  overdue  notes,  and  he  therefore 
took  them  subject  to  all  the  equities  of  the  parties  to  them. 
Neither  does  Hexter  stand  in  a  better  condition  by  the  assign- 
ment of  the  mortgage,  which  was  the  security  for  the  payment 
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of  the  notes,  and  a  mere  chose  in  action  extinguishable  by  a 
parol  release.  For  an  assignee  of  a  mortgage,  though  allowed 
to  sue  in  his  own  name,  takes  it  subject  to  all  the  ecjuities  exist- 
ing at  the  time  of  the  assignment.  Therefore,  it  has  been  held 
that  payment  by  the  obligor  to  the  obligee  of  a  bond  accom- 
panying the  mortgage  extinguishes  the  mortgage,  even  in  the 
hands  of  an  assignee  of  the  mortgagee,  for  a  valuable  consider- 
ation, who  neglects  to  give  notice  to  the  obligor  of  the  assign- 
ment before  payment  of  the  bond.  These  authorities  are  con- 
clusive against  the  assignee.  It  was,  therefore,  the  duty  of 
Hexter  before  he  took  the  assignment  of  the  mortgage,  to  in- 
quire of  the  mortgagors  what  defense  they  had  to  make  to  the 
payment  of  it,  and  on  failure  to  do  so,  he  took  it  subject  to  the 
equities  of  the  mortgagors,  and  stands  in  the  same  position  as 
Bast. 

Second.  The  next  question  is  as  to  the  validity  of  the 
mortgage.  The  undisputed  evidence  in  this  case  is,  that  the 
mortgage  is  upon  the  separate  estate  of  Mrs.  James,  that  it 
was  given  to  secure  a  debt  of  her  husband  and  Stratton,  that 
it  never  was  read  to  her  or  by  her,  and  of  its  contents  she  was 
wholly  ignorant:  that  she  was  told  by  her  husband  that  it 
would  not  hurt  her :  that  she  did  not  acknow  ledge  it  before  a 
justice,  and  was  not  examined  separate  and  apart  from  her 
husband.  Was  this  according  to  the  requirements  of  the  Act 
of  Assembly?  In  the  first  place,  Mrs.  [197]  James  was  a 
surety  for  her  husband  and  Stratton,  for  when  a  wife  joins 
with  her  husband  in  granting  a  mortgage  upon  her  estate  for 
the  debt  of  her  husband,  she  stands  as  a  surety.  And  the  law 
governing  surety,  debtor  and  creditor,  or  where  parties  stand  in 
a  fiduciary  relation,  requires  the  utmost  degree  of  good  faith; 
and  misrepresentati<3n  or  concealment  of  any  material  fact  will 
render  the  transaction  void.  This  would  be  the  law  if  Mr. 
Bast  was  present  at  the  execution.  But  she  (Mrs.  James) 
was  told  that  the  paper  she  signed  would  not  hurt  her,  and  it 
turns  out  to  be  a  mortgage  on  her  real  estate.  This  was  such  a 
fraud  upon  the  wife  as  would  render  the  instrument  void.  It 
is  further  contended  that  the  magistrate's  certificate  of  acknow- 
ledgement is  conclusive  of  every  fact  appearing  upon  the  face 
of  the  certificate  in  the  absence  of  fraud  or  duress  in  the  case  of 
a  bona  fide  assignee  of  a  mortgage  without  notice.  In  Mich- 
ener  vs.  Cavender,  2  Wr.,  337,  the  court  l)elow  ruled  that  the 
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gross  blunder,  if  not  fraud  of  the  alderman  in  certifying  to  the 
separate  examination  and  acknowledgment  of  a  wife,  who  had 
not  signed  the  mortgage,  nor  appeared  before  him,  could  not 
affect  the  mortgagee  because  he  was  not  present  when  the  mort- 
gage was  acknowledged,  and  was  not  informed  of  what  passed, 
and  that  he  was  presumed  to  be  a  bona  fide  purchaser.     This 
w^as  held  to  be  error  by  the  Supreme  Court.     Woodward,  J., 
who  delivered  the  opinion  of  the  court,  says  :    "If  the  doctrine 
of  notice  is  to  be  applied  in  this  manner,  no  married  woman's 
estate  is  safe,  and  the  statutes  that  have  been  passed  for  her 
protection  are  as  worthless  as  waste  pajier.     *     *     The  stat- 
ute  requires   the   signature   to   precede  the   acknowledgment 
and  without  signature  and  acknowledgment  according  to  the 
statute,  it  is  not,  and  cannot  be  a  mortgage  of  her  estate.    To 
call  the  mortgagee  a  bona  fide  purchaser,  and  put  her  to  the 
proof  that  he  knew  she  liad  been  cheated  would  be  like  mak^'\rj 
her  right  to  reclaim  stolen  goods  dependant  on  the  receiver's 
knowledge  of  the  felony.     Suppose  the  mortgage  w^as  a  for^'; 
ery  out  and  out,  and  the  mortgagee  chose  to  invest  his  money 
in  a  purchase  of  it,  must  it  be  enforced  because  he  did  not  know 
he  was  buying  a  forged  instrument  ?     *     *     Is  every  bank  and 
individual  to  redeem  whatever  obligations   bona  fide  holders 
may  obtain  against  them  without  regard  to  the  question  wheth- 
er the  obligation  was  issued  or  not  ?    To  carry  the  law  to  such 
an  extent  would  subvert  all  law  and  justice.     A  purcha-er  of 
real  estate  who  finds. the  deeds  in  the  channel  of  the  title,  all 
duly  acknowledged, is  certainly  not  required  to  go  upthestream 
and  inquire  of  every  married  w^oman  if  she  executed  her  deed 
voluntarily  and  acknowledged  it  according  to  law^;  and  if  he 
pays  his  money  on  the  faith  of  such  title  deeds  he  is  to  be  pro- 
tected, and  this  probably  is  all  that  was  meant  by  what  jidges 
have  said  alxnit  purchasing  without  notice.     But  a  mortgagee 
is  not  a  purchaser  of  estate,  though  for  the  purpose  of  the  re- 
cording acts    he  is  sometimes  treated  as    one.      He    acquires 
neither  an  ecjuitable  nor  a  legal  estate  in  the  premises  niortga<^- 
ed.     He  is  simply  a  lien  creditor,  a  holder  of  a  se-rurity  for 
money.     His  assignee  takes  the  mortgage  subject  to  all  de- 
fences, unless  he  incjuire  of  the  mortgagor  and  learn  that  there 
are  none,  and  he  is  in  no  better  condition  .ban  his  :\  -i^nce." 
Jlorstman  vs.  Gerker.  13  Wr.,  282. 
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This  case  is  affirmed  in  McCandless  vs.  Engle  aMu  wife,  i 
P.  F.  S.,  309.  The  distinction  made  by  Judge  Woodward,  be- 
tween an  acknowledgment  of  a  deed  and  mortgage,  runs 
through  all  the  decisions.  In  [198]  Hall  vs.  Pat*:jrson,  t  P. 
F.  S.,  290  (which  was  a  case  of  acknowledgment  of  a  deed). 
it  is  held  that  a  magistrate's  certificate  of  a  wife's  voluntary 
acknowledgment  is  not  conclusive  in  case  of  fraud  or  con- 
straint ;  but  a  purchaser  bona  fide  and  without  noti;c  of  the 
fraud  is  excepte<l  from  this  rule. 

The  evidence  in  this  case  further  shows  that  there  was  uo 
examination  of  the  wife  made  by  the  justice.  His  certificate  is 
made  evidence  of  her  acknowledgment,  but  by  his  testimony 
he  never  did  take  her  acknowledgment  or  make  any  examina- 
tion of  Mrs.  James,  either  in  the  presence  or  apan  from  hei 
husband.  This  is  material.  The  law  requires  the  wife  to  j')in 
with  the  husband  in  the  deed,  and  separate  in  the  acknowledg- 
ment. 

Judge  Black  says  in  London  vs.  Blythe,  supra,  when  the 
certificate  of  acknowledgment  is  overthrown  by  proof  that  the 
examination  of  the  woman  was  made  in  the  presence  of  he'"  hus- 
band, that  she  was  under  the  influence  of  fraud  or  coercion,  or 
that  she  was  improperly  informed  of  the  nature  of  the  transac- 
tion, it  goes  for  nothing,  of  course. 

The  doctrine  of  Michener  vs.  Cavender,  and  McCandless 
vs.  Engle,  supra,  is  reaffirmed  in  Twitchell  vs.  McMurtrie,  27 
.  P.  F.  S.,  383.    This  last  is  a  very  strong  case. 

The  law  and  the  facts  in  this  case  fully  justify  the  court  in 
finding  in  favor  of  the  defendants. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


BARTOLETT  v.  ALBRIGHT,  ADMINISTRATOR,  &C 

In  an  action  directly  against  an  administrator  to  recover  a  debt 
of  a  decedent,  he  may  plead  the  statute  of  limitations,  although  less 
than  six  years  from  the  time  it  accrued  had  elapsed  at  the  time  of 
the  death  of  the  debtor. 

But  in  the  Orphans*  Court  the  statute  cannot  be  pleaded  when  the 
creditor  proceeds  for  a  distributive  proportion  of  the  debtor's  estate. 
Motion  for  a  New  Trial. 
Persuing,  P.  J.,  Feb.  23,  1880. 

This  is  a  suit  bnmglit  by  a  son  against  the  estate  of  his  de- 
ceased father  to  recover  the  wages  of  labor  earned  after  he  be 
came  twenty-one  years  of  age.     It  l>elongs  to  a  class  of  cases 
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which  Justice  Lowrie  pronounced  **among  the  most  odious  that 
courts  have  to  deal  with/'  In  order  to  recover  it  was  necessary 
for  the  plaintiff  to  establish  an  express  contract  between  his 
father  and  himself.  1  thought  the  evidence  on  this  part  of  the 
case  sufficient  to  go  to  the  jury.  This  is  assigned  as  the  main  rea- 
son why  a  new  trial  should  be  granted.  Evidence  of  the  same 
character,  it  was  held  in  Watson's  ExVs  vs.  Stem  and  Wife,  26 
Smith,  121,  clearly  justified  the  Court  in  submitting  to  the 
jury  to  find  whether  the  services  were  rendered  [199]  in  pur- 
suance of  an  express  contract  on  the  part  of  the  father  to  pay 
for  them.  In  this  part  of  the  charge  of  the  Court  we  think 
there  was  no  error. 

The  claim  in  this  case  dated  as  far  back  as  1859,  and  for 
sixteen  and  a  half  years  of  work  and  lalx)r,  ending  in  1875. 
The  Court  instructed  the  jury  that  there  was  no  evidence  of 
such  clear,  distinct  and  unequivocal  acknowledgment  of  the 
existence  of  the  debt  as  would  toll  the  statute  of  limitations; 
that  if  the  jury  found  there  was  an  express  contract,  the  plaintiff 
could  only  recover  for  a  time  six  years  priorto  the  death  of  the 
father,  which  took  place  August  29,  1875.  At  the  time  I  had  in 
my  mind  an  issue  I  had  tried  a  short  time  before,  growing  out 
of  a  question  of  distribution  in  the  Orphans'  Court.  Had  the 
case  in  hand  been  of  the  same  character,  this  instruction  would 
have  been  correct.  The  rule  in  the  Orphans'  Court  is  laid  down 
in  McClintock's  Appeal,  5  Casey,  360,  where  it  was  decided, 
that  upon  the  death  of  a  debtor  the  law  commits  his  property  to 
the  care  of  an  administrator  in  trust  for  all  whose  debts  were 
valid  and  subsisting  at  the  death  of  the  intestate,  and  that, 
thei'efore.  a  debt  against  the  estate  of  a  decedent  is  not  barred 
by  the  statute  of  limitations  where  less  than  six  years  from  the 
time  it  accrued  had  elapsed  at  the  death  of  the  debtor,  but  the 
six  years  had  expired  l^efore  settlement  and  distribution  of  the 
estate  was  made.  And  in  Mitcheltree's  Adm'r  vs.  Veach,  7 
Casey,  455,  it  was  said :  "But  the  statute  cannot  be  pleaded  in 
bar  of  the  claim,  when  the  creditor  proceeds  in  the  Orphans* 
Court  for  a  distributive  proportion  of  the  decedent's  estate." 
The  ruling  in  these  cases  was  reaffirmed  in  McCandless'  Estate, 
II  Smith  9,  but  not  without  a  vigorous  dissent  on  thepart  of 
Justice  Agnew,  who  commented  on  the  singular  consequence 
of  these  decisions,  that  a  claimant  whose  suit  at  law  would  be 
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effectually  barred  by  the  statute  of  limitations  could,  neverthe- 
less, come  into  the  Orphans'  Court  at  any  time  less  than  twenty 
years  after  the  death  of  the  decedent,  and  be  allowed  his  claim 
against  he  protest  of  all  other  parties  in  interest,  be  they  other 
creditors,  the  administrator,  legatees  or  next  of  kin.  That  this 
distinction  does  exist  in  the  law,  as  settled  by  a  number  of  cases^ 
does  not  admit  of  doubt.  Thus  in  Micheltree's  Administrator 
vs.  Veach,  supra,  it  was  decided  that  the  doctrine  of  McQin- 
tock's  Appeal  only  applies  where  the  creditor  proceeds  in  the 
Orphans'  Court,  and  has  no  application  to  a  personal  action 
against  the  legal  representatives  of  a  debtor.  The  very  same 
point  is  decided  in  Campbell  vs.  Fleming,  13  Smith,  242.  An 
administrator,  in  an  action  against  him  for  the  debt  of  his  in- 
testate, may  plead  the  statute  of  limitations  as  a  bar,  although 
six  years  had  not  elapsed  at  the  death  of  the  decedent,  and  the 
suit  was  brought  within  six  years  after  death.  The  reason 
why  the  statute  is  pleadable  in  such  an  action  is,  that  it  acts  on 
the  remedy  and  takes  away  the  right  of  suit,  unless  it  is  brought 
within  the  time  limited  for  its  commencement,  hut  it  does  not  ex- 
tinguish the  debt,  nor  effect  a  trust  created  for  its  payment.  In 
the  Orphans'  Court  a  decedent's  personal  representatives  take 
charge  of  his  estate  upon  the  express  trust  and  confidence  that 
they  will  give  to  the  creditors  their  just  proportions,  and  prop- 
erly distribute  the  residue.  See  McCandless'  estate,  supra. 
Judge  Agnew  returns  to  the  discussion  of  this  subject  in 
Campl)ell  vs.  Fleming,  and  [200]  makes  a  strongs  argument  in 
favor  of  the  same  rule  governing  in  the  Orphans'  Court  that 
now  prevails  in  courts  of  law. 

Now  it  is  plain  that  the  statutee  of  limitations  did  not  cease 
to  have  effect  on  the  death  of  Abraham  Bertolett  on  the  29th  of 
August,  1875,  ^^'^^  continued  to  run  till  the  bringing  of  this 
suit  against  his  legal  representative,  viz:  Oct.  31st,  1878,  and 
the  jury  should  have  been  so  instructed.  Although  the  reasons 
filed  for  a  new  trial  make  no  reference  to  this  part  of  the  charge 
of  the  Court,  it  is  none  the  less  obligatory  on  us  to  afford  re- 
lief. The  verdict  of  the  jury  found  for  the  plaintitiff,  **6  years^ 
wages  (a  $120  per  year — $720;  interest  from  29th  Aug.  to 
Jany  28,  1880,  $190.68:  total,  $910.68."  Allowing  for  the 
running  of  the  statute  of  limitations  to  the  date  of  the  bringing 
of  the  suit,  a  corrected  calculation  would  show  this  result :  2 
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years  and  ten  months'  wages,  (a;  $io  per  month,  $340;  interest, 
$90.10;  total,  $430.10.  To  permit  the  verdict  to  remain  for  a 
larger  amount  would  not  be  just  to  Abraham  Bartolett's  estate. 
And  now,  Feb'y  23d,  1880.  Rule  made  absolute  and  a 
new  trial  granted,  unless  the  plaintiff  shall  within  ten  days  file 
a  remittitur  of  the  sum  of  $480.58,  found  for  him  by  the  verdict 
in  this  case,  so  that  the  verdict  in  his  favor  shall  stand  as  for  the 
sum  of  $430.10.  And  if  such  rcitiittitur  is  filed  within  the  time 
named,  rule  to  be  discharged  and  a  new  trial  refused. 


COURT  OF  COMMON  PLEAS  No.  1,  OF  ALLEGHENY  COUNTY. 


VAX  GORDER  &  SHEPARD  v.  ORVELL. 

Where  the  husband  has  neglected  or  refused  to  provide  for  his 
wife,  and  she  carries  on  business  on  her  own  account,  for  her  own 
benefit,  and  apart  from  that  of  her  husband,  she  is  liable  as  a  feme 
eole  trader. 

Feme  Sole  Trader — Act  of  1855. 

Plaintiffs  brought  an  action  against  defendant,  a  divorced 
woman,  for  goods  sold  and  delivered  while  she  was  married ; 
claiming  that  the  sales  had  been  made  to  her  as  doing  business 
as  a  huckster,  on  her  own  account ;  that  she  had  dealt  with  them 
in  that  character,  and  that  her  husband  had  neglected  to  provide 
for  his  wife. 

Bailey,  J.,  extract  from  charge. 

If  the  jury  are  satisfied  from  the  evidence  that  the  hus- 
band of  the  defendant  neglected  or  refused  to  provide  for  her, 
and  that  she  dealt  with  the  plaintiffs  and  {permitted  them  to  deal 
with  her  as  carrying  on  business  on  her  own  account,  and  for 
"her  own  benefit,  and  apart  from  that  of  her  husband,  the  plain- 
tiffs w'ould  be  entitled  to  recover  in  this  action,  notwithstanding 
she  was  at  the  time  the  credit  was  given,  a  married  woman. 
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[20I]  IN  RE  ESTATE  OF  METZ. 

1.  It  is  necessary  that  a  wife  should  prove  her  right,  as  a  creditor 
of  her  husband  with  clearness. 

2.  There  is  a  distinction  between  the  principal  and  the  income  of 
a  wife's  separate  estate  as  regards  the  liability  of  the  husband  to 
account 

3.  When  he  receives  the  rents  and  profits  of  his  wife's  estate  for 
a  number  of  years  with  her  assent,  where  they  live  together;  and  he 
expends  them  for  their  mutual  benefit  and  the  benefit  of  the  family, 
the  presumption  is,  until  the  contrary  appear,  that  she  intended  them 
as  a  gift  to  him. 

Exceptions  to  the  Report  of  the  Auditor. 

Walker,  J.,  March  8th.  1880. 

The  principal  exception  to  the  confirmation  of  the  auditor's 
report  here  is  his  allowance  of  the  widow's  claim  for  rents  col- 
lected by  Ferdinand  Metz,  her  husband,  during  his  life  from  the 
real  estate  of  Mrs.  Metz.  The  auditor  finds  the  amount  of  the 
rents  to  be  $3,527.50,  and  he  has  allowed  a  credit  from  th^t 
sum  of  $1,517.42  for  taxes,  repairs  and  expenditures  in  im- 
provements to  the  widow's  separate  real  estate — leaving  a  bal- 
ance of  rents  in  her  favor  of  $3,910.08.  Is  this  erroneous?  It 
appears  from  the  testimony  (and  the  auditor  so  finds)  that 
Mrs.  Metz  was  the  owner  of  certain  real  estate  in  Mahanoy 
City,  Schuylkill  county.  That  F.  Metz  died  in  1876,  testate, 
that  by  his  will  (inter  alia)  he  left  a  special  legacy  to  Mrs.  Metz 
of  $613.51,  being  the  proceeds  of  the  sale  of  certain  personal 
property,  and  the  auditor  says  that  Mr.  Metz  in  belief  that  the 
provisions  of  his  will  would  be  satisfactory  and  final  settlement 
in  the  disposition  of  his  property,  and  that  no  claim  would  be 
made  by  Mrs.  Metz  as  a  creditor  on  account  of  her  ownership 
of  the  Centre  street  property  (p.  116).  The  auditor  further 
finds  that  Mrs.  Metz  knew  her  husband  was  receiving  these 
rents  (during  his  life)  and  was  using  them  in  the  general  man- 
agement of  his  business,  mingled  them  with  his 
own  property,  as  well  in  the  support  of  the  family, 
as  in  making  improvements  upon  her  separate  estate, 
and  he  adds  there  is  nothing  in  the  evidence  to  show  that  she 
ever  mnde  any  claim  or  demand  during  his  life  upon  him  to  pav 
over  the  money  so  collected."  (p.  103).  Under  these  facts,  th:r 
question  here  is :  Were  the  rents  received  by  Mr.  Metz  as  a 
gift  from  his  wife,  or  did  he  receive  them  in  trust  for  her?  If 
not  a  gift,  then  equity  will  compel  him  to  account  to  her  for 
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them.  Bergey's  Appeal,  lo  P.  F.  S.,  408.  And  it  is  necessary 
that  a  wife  should  prove  her  right  as  a  creditor  of  her  hus- 
band with  clearness.  Johnson  vs.  Johnson's  Adm.,  7  C.  450. 
Hause  vs.  (lilger,  2  P.  F.  S.,  412.  Hamell's  Appeal,  26  Leg. 
Int.,  150.  Though  the  silence  of  the  wife  at  the  time  her  hus- 
band receives  her  money  is  not  sufficient  to  raise  the  presump- 
tion (if  a  gift  to  him.  Young  Est.,  15  P.  F.  S.,  jioi.  Before 
discussing  this  subject,  it  is  proper  to  remark  that  the  Courts 
have  made  a  distinction  between  the  principal  and  the  income 
of  the  wife's  separate  estate  as  to  the  liability  of  the  husband 
to  account.  Bardsley's  Est.  7  W.  Notes,  48.  The  case  of  Pow- 
ell vs.  Hankey,  [202]  2  P.  Wms.  82,  is  a  strong  illustration  of 
this  doctrine,  and  a  case  cited  by  our  Supreme  Court.  The  dis- 
tinction does  not  apply  where  the  husband  receives  his  wife's  in- 
come without  her  consent.  He  is  then  liable  even  for  interest. 
Mellinger's  Adm.  vs.  Bausman,  9  Wr.  529.  May  vs.  May,  12 
P.  F.  S.,  206.  In  McGlinsey's  Appeal,  14  S.  &  R.,  64,  Chief 
Justice  Tilghman  says :  "It  is  a  general  principle  that  when  the 
wife  permits  her  husband  to  receive  the  profits  of  her  separate 
estate,  and  particularly  when  they  live  together,  and  the  ex- 
penses of  housekeeping  are  paid  by  him  the  presumption  is  that 
it  was  the  intention  of  the  wife  to  make  a  gift  of  the  profits  to 
the  husband.  And  there  is  good  reason  for  this  presumption — 
because  the  husband  being  in  receipt  of  this  money  may  be  in- 
duced to  live  at  a  greater  expense  than  he  would  otherwise  have 
done — whereby  the  comforts  of  his  wife  as  well  as  his  own  are 
increased.  To  call  him  to  account  after  a  number  of  years 
might  be  ruinous,  and  certainly  would  be  unjust" 

This  last  case  is  recognized  by  the  Supreme  Court  in  Por- 
ter's Estate,  27  P.  F.  S..  43.  Some  of  the  English  authorities 
hold  that  the  liability  of  the  husband  for  the  rents  and  profits  of 
the  wife  extends  only  to  the  last  year — while  others  hold  that 
he  is  not  liable  at  all  for  rents  received  with  the  assent  of  his 
wife.  Story's  Equity  Jur.,  Sec.  1396,  and  cases  cited.  Chan- 
cellor Kent  in  the  case  of  The  Methodist  Episcopal  Church  vs. 
Jacques,  3  Johns  Ch.  R.,  yy,  says,  that  where  the  wife  permits 
the  husband  to  receive  the  rents  of  her  separate  estate  the  most 
favorable  presumption  is  made  for  the  husband.  In  Mann's 
Appeal.  14  Wr.  375.  when  the  owner  of  land  paid  the  yearly  in- 
terest of  the  wife  to  the  husband  in  her  presence,  and  with  her 
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conseru,  until  a  certain  time  (after  which  she  requested  pay- 
ment to  herself,  and  thence  forward  received  it)  it  was  held 
that  the  husband's  use  of  the  money  with  the  assent,  and  for 
the  l>enefit  of  the  wife  was  to  be  inferred  under  the  circum- 
stances of  the  case,  and  that  she  could  not  recover  any  part  of 
the  money  thus  received.  See  also  Cogley's  Estate  37,  Legal 
Intelligencer,  62.  Hart's  Estate,  7  W.  Notes,  162.  From 
these  cases  we  think  the  auditor  erred  in  allowing  the  claims  of 
the  widow  to  the  balance  of  the  rents  after  payment  of  taxes, 
lepairs  and  improvements  to  her  real  estate. 

And  now.  March,  1880,  this  report  is  referred  back  to  the 
auditor  with  instructions  to  make  distribution  according  to  the 
views  herein  expressed. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


HOHWEISNER  v.  KERN. 

An  administrator  who  is  a  resident  of  a  foreign  country,  where  he 
took  out  letters  of  administration,  directed  satisfaction  to  be  entered 
on  a  judgment  entered  by  his  intestate  in  his  lifetime,  on  the  records 
of  the  Common  Pleas  of  Schuylkill  County,  against  a  defendant  who 
was  a  resident  of  the  county:  Held,  that  letters  of  administration 
granted  in  another  country,  conferred  no  authority  to  do  this  and 
thus  withdraw  the  assets  of  the  decedent  from  the  local  jurisdiction. 

Rule  to  show  cause  why  the  entry  of  satisfaction  on  Judgment 
should  not  be  stricken  from  the  record. 

Pershing.  P.  J. 

In  the  single  bill  on  which  the  judgment  was  entered 
against  the  defendant,  the  plaintiff  is  described  as  a  resident  of 
Milwaukee,  in  the  State  [203]  of  Wisconsin.  It  is  alleged  that 
some  time  after  the  date  of  the  entry  of  the  judgment  ( Deceiii- 
ber  II,  1871)  the  plaintiff  went  to  Germany,  and  there  died. 
The  defendant  up  to  the  month  of  April  last,  when  he  embark- 
ed on  the  steamer  Schiller,  and  was  lost,  was  a  resident  of 
Shenandoah,  in  Schuylkill  county.  The  judgment,  which  is  for 
a  large  amount,  was  satisfied  by  C.  F.  Smith,  Esq..  acting  under 
a  letter  of  attorney,  dated  at  Frankport-on-the-Main,  Germany, 
December  19th,  1873,  and  executed  by  Franz  Hohweisner,  who 
describes  himself  as  the  brother  of  Charles  Hohweisner,  deceas- 
ed, and  the  legal  administrator  of  his  estate.  The  consideration 
mentioned  is  the  "sum  of  three  hundred  and  fiftv-eight  dollars 
and  ninety-three  cents,  which  amount  was  singly  signed  by  each 
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of  the  heirs  to  me  in  hand  paid  by  Mr.  F.  J.  Kern,  Dr.,  of  Shen- 
andoah, Pa/' 

Who  these  heirs  are  does  not  appear.  The  power  of  at- 
torney was  not  filed,  nor  satisfaction  entered  on  the  record,  till 
the  23d  of  March,  1875,  a  few  days  before  the  defendant  left 
this  country ;  nor  is  the  power  accompanied  by  a  certified  copy 
of  the  letters  of  administration.  No  letters  of  administration  in 
this  country  have  been  issued  on  the  estate  of  the  plaintiff,  and 
that  he  is  dead  is  doubted  by  the  counsel  who  appear  for  him 
on  the  record. 

But  supposing  him  to  have  died  in  Germany,  and  that  the 
defendant,  by  some  means,  has  paid  the  amount  of  the  judg- 
ment to  his  heirs,  or  his  administrators,  all  of  whom  are  outside 
of  the  United  States,  would  it  l>e  a  discharge  ? 

Our  Act  of  Assembly,  Sec.  6,  of  15th  March,  1832,  pro- 
vides that  **no  letters  testamentary  or  of  administration,  or  oth- 
erwise, purporting  to  authorize  any  person  to  intermeddle  with 
the  estate  of  a  decedent,  which  may  be  granted  out  of  this 
Commonwealth,  shall  confer  upon  such  persons  the  powers,  and 
authorities  possessed  by  an  executor  or  administrator,  under 
letters  granted  within  the  State."  **It  is  exceedingly  clear," 
says  Judge  Story,  Conflict  of  Laws,  Sec.  514,  "that  the  probate 
grant  of  letters  teestamentary,  or  of  'letters  of  administration 
in  one  country  give  the  authority  to  collect  the  a.ssets  of  the  tes- 
tator or  intestate  only  in  that  country,  and  do  not  extend  to  the 
collection  of  assets  in  foreign  countries:  for'th-^t  would  b^  to 
assume  an  extra  territorial  jurisdiction  or  authority,  and  to 
usurp  the  functions  of  the  foreign  local  tribunals  in  those  mat- 
ters.'' See  also  Dent's  Appeal,  10  H,  314,  and  Sawre's  Exrs. 
vs.  Helme's  Exrs.,  i  r  P.  F.  S.,  299.  The  latter  case  decides 
that  McCullough  vs.  Young,  i  Binney,  63,  which  held  that  let- 
ters of  administration  granted  in  another  State  is  a  sufficient 
authority  to  maintain  an  action  in  this  State,  **has  long  since 
ceased  to  be  law  in  this  Commonwealth,"  and  further  decides 
that  where  the  estate  of  a  foreign  decedent  in  Pennsylvania  con- 
sists of  but  one  debt,  administration  is  to  be  granted  by  the 
Register  of  the  county  where  the  debtor  resided. 

Acknowledginof  the  general  doctrine  that  an  administrator 
or  executor  of  one  State  cannot  maintain  a  suit  in  another  State 
to  recover  the  assets  of  the  decedent's  estate.  Chancellor  Kent 
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held  in  Doolittle  vs.  Lewis,  7  Johns,  Ch.  R.,  4V;,  that  a  vokm- 
tary  payment  by  a  debtor  to  a  foreign  executor  or  administrator 
is  valid,  and  a  discharge  or  acquittance  by  such  executor  or  ad- 
ministrator is  sufficient ;  or,  as  expressed  in  the  second  volume 
of  his  Commentaries  (page*  432,  n.  c.) — **a  foreign  adminis- 
trator [204]  may  receive  payment  anywhere,  and  give  acquit- 
tance." This  doctrine  is  doubted  by  Judge  Story  so  as  to  ap- 
ply to  a  debt  due  by  a  debtor  who  at  the  death  of  the  creditor 
is  actually  domiciled  in  and  owes  the  debt  in  Jhe  foreign  coun- 
try', where  no  administration  is  taken  out.  He  makes  the  perti- 
nent inquiry  :  **Suppose  an  administration  should  afterwards  be 
granted  in  a  foreign  country,  would  it  be  any  bar  to  an  action 
hrought  by  the  foreign  administrator  against  the  debtor  for  the 
same  debt,  that  the  debtor  had  already  paid  it  to  another  ad- 
ministrator, who  had  no  right  to  demand  it  by  virtue  of  his  or- 
iginal administration,  and  who,  therefore,  might  properly  be 
ileemed  a  stranger  to  the  debt  ?"  Story's  Conflict  of  Laws,  705. 
The  case  supposed  by  the  commentator  fits  in  every  particular 
the  case  now  before  us  for  our  decision. 

There  is  another  ground  which  we  think  sufficient  of  itself 
to  control  the  decision  on  this  application.  In  Alfonso's  Exrs.' 
Appeal,  20  Smith,  347,  it  was  held  that  the  purpose  of  our  stat- 
utes relative  to  the  estates  of  non-resident  decedents,  was  to 
prevent  them  from  being  withdrawn  from  our  jurisdiction  to 
the  prejudice  of  those  interested  in  the  distribution ;  that  there 
IS  no  distinction  here  between  the  powers  of  a  foreign  executor 
and  administrator:  and  that  executors  of  a  decedent,  whose 
<lomicil  was  in  Cuba,  had  no  power  under  letters  testamentary 
in  Cuba  to  transfer  stock  in  Pennsylvania.  Presumably  to 
meet  this  decision  the  act  of  April  8th,  1872,  P.  L.  44,  was  pass- 
ed. It  enables  any  executor  or  administrator,  whose  authority 
is  derived  under  the  laws  of  any  other  State  or  Territory  of  the 
United  States,  or  of  any  kingdom.  State,  sovereignty  or  coun- 
try, to  transfer  shares  of  stcKk  or  registered  loans,  or  either 
whenever  a  duly  authenticated  copy  of  the  will,  or  other  grant 
of  authority  under  which  such  transfer  is  proposed  to  be  made 
shall  have  been  filed  in  the  office  of  the  Register  of  Wills  for 
the  proper  county. 

Now,  in  the  case  before  us,  we  have  a  resident  of  a 
foreign  country,  who  claims  to  be  the    administrator    of    the 
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plaintiff,  undertaking  through  an  agent  to  satisfy  a  judgment 
on  the  records  of  Schuylkill  county,  entered  against  a  resident 
of  this  county,  and  this  without  furnishing  any  evidence  of  his 
authority  to  act  as  the  representative  of  the  plaintiff^s  estate. 
If  before  he  could  transfer  a  share  of  stock  in  an  incorporated 
company,  he  would  have  to  file  a  duly  authenticated  copy  of  His 
letters  of  administration,  it  is  equally  necessary  to  do  this  be- 
fore he  can  stretch  his  hand  across  the  ocean,  and  by  his  inter- 
ference with  the  records  of  this  Court,  attempt  to  withdraw  as- 
sets from  our  jurisdiction,  which  may  be  needed  in  the  hands 
of  a  future  administrator  here  for  distribution  among  those 
who  were  the  creditors  of  Charles  Hohweisner  in  his  life  time. 
Rule  made  absolute. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY, 


[205]  WEIST  V.  PAUL. 

1.  The  uncorroborated  testimony  of  a  defendant  should  not,  in 
the  absence  of  any  allegation  of  fraud,  wilfull  misrepresentation  or 
mistake,  prevail  against  his  written  confession,  executed  in  the  pres- 
ence of  witnesses. 

2.  Slight  parol  evidence  should  not  overturn  sealed  instruments; 
since  parties  may  testify  in  their  own  behalf  this  rule  should  be  the- 
more  rigidly  enforced. 

Rule  to  Open  Judgment,  A.c. 

Bechtel,  J. 

From  the  records  and  agreement  of  counsel  the  following 
appear  as  the  facts  upon  which  we  are  to  determine  the  above 
rule.  On  the  20th  of  April,  i860,  the  above  named  defendant 
confessed  a  judgment  to  the  plaintiff  for  $1,995.17.  On  the 
20th  of  April,  1865,  to  No.  189  June  T.,  1865,  ^he  defendant 
confessed  a  judgment  of  revival  amounting  to  $2,433.66,  and 
on  the  28th  of  March,  1870,  this  judgment  was  revived  by  an 
amicable  action  and  confession  of  judgment  to  No.  130  June 
T.,  1870,  for  $2,795.25.  On  the  loth  of  April,  1875,  the  de- 
fendant confessed  to  plaintiff  a  judgment  for  $3,174.51,  being 
for  the  judgment  and  interest  of  Xo.  130,  June  T.,  1870.  The 
latter  confession  entered  to  Xo.  629,  June  T.,  1875,  is  the 
usual  form  of  judgment  bond,  and  is  under  seal.  On  the  13th 
of  Oct.,  1879,  the  defendant  filed  his  affidavit,  upon  which  the 
above  rule  was  granted,  and  this  affidavit  is,  for  the  purposes 
of  this  rule,  to  be  treated  as  a  deposition.  He  says  •'he  cannot 
read  nor  write,  either  in  English  or  German,  nor  has  he  any 
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Icnowledge  of  accounts  f  *  that  the  computation  of  the  accounts 
was  left  to  the  plaintiff  entirely,  and  that  he  relied  upon  him 
for  an  honest  and  fair  adjustment,  and  hence  signed  the  pa- 
pers by  him  ( plaintiff j  prepared.  He  then  proceeds  to  state 
an  account,  and  from  it  we  learn  that  his  indebtedness  consisted 
of  three  items,  to  wit:  Store  account  in  1839,  $500;  debt  as- 
sumed in  1849,  $^40;  and  cash  in  1857,  $200.  His  credits 
<:onsist  of  ten  items,  the  first  in  1844.  and  the  last  in  1873,  to- 
gether amounting  to  $1,407.50,  of  which  nearly  one  half  was 
paid  prior  to  the  first  confession  of  judg^nent  and  all  of  the 
l>alance  prior  to  the  last  confession  of  judgment.  This  is  in 
substance  the  testimony  of  the  defendant,  it  is  not  claimed 
that  defendant  has  any  account  of  original  entries,  such  as  he 
sets  forth  in  this  affidavit,  and  from  the  character  of  the  ac- 
count he  could  not  have,  as  many  of  the  items  are  not  the  sub- 
ject of  a  valid  lxK)k  account.  Hence  the  defendant,  though  he 
does  not  have  **any  knowledge  of  accounts"  is  giviug  from 
memory  an  account  covering  a  period  of  well  nigh  forty 
years,  many  of  the  items  of  which  have  long  since  been  barred 
by  limitation.  Upon  this  uncorroborated  testimony  of  the 
defendant,  without  any  positive  allegation,  much  less  proof,  of 
actual  fraud,  wilfull  misrepresentation  or  mistake,  in  the  face 
of  four  written  confessions,  three  of  which  were  executed  in  the 
presence  of  witnesses,  and  two  of  which  are  under  seal,  should 
the  above  judgment  be  opened?  In  Greenfield's  Estate,  2 
Harris,  489.  [206]  Gibson.  C.  J.,  says,  if  a  party  who  can 
read,  will  not  read  a  deed  put  before  him  for  execution;  or  if 
being  unable  to  read,  will  not  demand  to  have  it  read  or  ex- 
plained to  him,  he  is  guilty  of  supine  negligence,  which  I  take 
it  is  not  the  subject  of  protection  either  in  equity  or  at  law,  at 
law  it  certainly  is  not.  **If  the  party  that  is  to  s^l  the  deed, 
can  read  himself  and  doth  not,  or  being  illiterate  or  blind,  doth 
not  require  to  hear  the  deed  read,  or  the  contents  thereof  de- 
clared, in  these  cases,  albeit  the  deed  is  contrary  to  his  mind, 
yet  it  is  good  and  unavoidable.''  In  Penna.  R.  R.  Com'y  vs. 
Shay,  3  W.  N.,  45,  the  entire  case  turned  upoti  the  validity  of 
a  release  executed  by  the  defendant,  in  which  he,  for  the  price 
of  his  son's  funeral  expenses,  released  his  claim  of  dama_^es 
against  the  plaintiff,  for  the  killing  of  his  son.  In  reversing 
the  Court    for   submitting   the   question    of   the   defendant's 
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knowledge  of  the  contents  (of  this  instrument)  at  the  time  of 
execution,  to  the  jury,  Sharswood,  J.,  repeats  the  language  of 
C.  J.  Gibson  in  Greenfield's  Estate  with  approval,  and  adds^ 
**it  has  been  more  than  once  held  that  it  is  error  to  submit  a 
question  of  fraud  to  the  jury  upon  slight  parol  evidence  to 
overturn  a  written  instrument.  The  evidence  of  fraud  must 
be  clear,  precise  and  indubitable,  otherwise  it  should  be  with- 
drawn from  the  jury."  Since  parties  are  allowed  to  testify  in 
their  own  behalf,  it  has  become  still  more  necessary  th^t  this 
imi)ortant  rule  should  be  strictly  adhered  to  and  enforced. 
Like  ruling  is  found  in  Adams  et  al.  vs.  Bachert,  4  \V.  N.,  ^j^, 
where  the  defendant  testified  he  could  not  read  English,  and 
that  he  had  no  knowledge  that  a  certain  note  in  question  con- 
tained a  waiver  of  exemption,  and  the  jury  found  specially 
that  he  diii  not  kncnc,  at  time  of  execution,  that  the  note  con- 
tained the  waiver.  Yet  the  Supreme  Court  held  that  his  ignor- 
ance of  the  existence  of  the  waiver  in  the  note  did  not  avoid  it, 
and  that  the  instrument  in  question  could  only  be  impeached  by 
proof  that  the  signature  thereto  had  been  obtained  by  fraud  or 
through  some  palpable  mistake  or  misapprehension  of  the  par- 
ties. Measured  by  these  authorities,  we  think,  the  application 
of  the  defendant,  based  upon  his  uncorroborated  testimony, 
cannot  prevail  against  his  oft  repeated  written  declarations. 

And  now,  Dec.  22nd,  1879,  the  al)ove  rule  is  hereby  dis- 
charged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


HUNTZINGER   AND    CAKE,    Complainants,   v.    THE 
PHILADELPHIA  COAL  CO.  et  al..  Respondents. 

1.  Stocks  and  bonds  of  a  railroad  company  are  personal  property 
and  accompany  the  person  of  the  owner. 

2.  A  princioal  defendant  under  the  Act  of  6th  April.  1859,  authoriz- 
ing service  oT  process  upon  persons  beyond  the  jurisdiction  of  the 
court  is  such  a  person,  who  4s  affected  by  a  decree  of  the  court  and 
necessarily  involved  in  the  sublect  in  controversy. 

3.  Where  neither  the  subject  matter  or  the  parties  are  within  the 
jurisdiction  of  the  court,  service  of  process  will  be  set  aside  and  va- 
cated  as  to  non-residents. 

In   Equity.     Petition  to  vacate  and  set  aside  order  of  service,  as 
to  non-residents. 

\\'alker.  J. 

In  tliis  case  the  complainants  have  filed  a  bill   in  equity 

askin|T^   for  a  i)reliminary  injunction  to  restrain  Thomas  P. 
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Ellis  and  X.  A.  Jenning,  [207]  doing  business  as  M.  Thomas 
&  Sons,  for  selling  at  the  Merchants'  Exchange,  in  Philadel- 
phia, on  the  30th  November,  1875,  any  portion  of  the  bonds 
issued  by  the  Lehigh  Valley  Railroad  Company,  owned  by  the 
complainants  and  held  by  the  Greenland  Company  by  virtue  of 
a  certain  agreement  dated  28th  May,  1874,  between  said  Green- 
land Company  and  the  said  complainants.  The  bill,  after  set- 
ting forth  in  detail  the  transactions  of  the  parties  to  the  suit, 
prays  that  the  court  may  order  and  decree  that  contract  of  28th 
May,  1874,  to  be  ultra  vires  and  beyond  the  legal  ^jowers  of  the 
said  company  to  make  and  enter  into,  and,  therefore,  null  and 
void.  And  also  to  order  and  decree  that  an  account  l)e  stated 
and  settled  between  the  complainants  and  the  defendants,  and 
that  the  balance  due  them  be  paid  over  to  the  said  complainants ; 
and  further  that  the  bonds  for  $200,000  of  the  Lehigh  Valley 
Railroad  Company,  and  17.496  shares  of  the  stock  of  the  Phil- 
adelphia Coal  Company,  held  by  the  Greenland  Company,  be- 
longing to  the  complainants,  be  surrendered  to  them.  All  the 
parties  to  this  bill,  both  plaintiffs  and  defendants^  are  non-resi- 
dents of  this  county,  except  the  Philadelphia  Coal  Company, 
which  is  now  operating  and  mining  coal  in  Schuylkill  county. 
The  bill  is  filed  under  the  provisions  of  the  act  of  Assembly  of 
6th  April,  1859  (Purd.  Dig.  598,  PI.  5),  conferring  uix>n  the 
court  having  equity  jurisdiction  upon  special  motion  of  the 
plaintiff  or  plaintiffs,  in  any  suit  in  equity,  which  has  I)een  or 
shall  be  instituted  therein,  concerning  goods,  chattels,  lands, 
tenements  or  hereditaments — situate  or  being  within  the  juris- 
diction of  such  court,  or  where  the  court  has  acquired  jurisdic- 
tion of  the  subject  matter  in  controversy  by  service  of  its  pro- 
cess on  one  or  more  of  the  principal  defendants,  to  order  and 
direct  that  any  subpoena  or  other  process  to  be  had  in  such  suit, 
l>e  served  upon  any  defendant  or  defendants  therein,  then  resid- 
ing or  l)eing  out  of  the  jurisdiction  of  such  court,  wherever  he. 
she,  c)r  they  may  reside  or  be  found.  The  court,  uixmi  filing  this 
bill,  fixed  the  27th  day  of  November,  1875,  for  the  heanng  and 
ordered  service  upon  the  other  defendants  (the  Philadelphia 
Coal  Company  having  first  been  served).  On  the  26th  Xovem- 
l)er,  1875,  counsel  appeared  for  the  non-resident  defendants  dc 
bene  esse,  and  asked,  by  petition  filed,  the  court  to  vacate  and 
set  aside  the  order  of  service  upon  the  non-residents  upon  the 
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ground :  First.  Because  the  goods  and  chattels  sought  to  l>e 
affected  hy  this  decree  are  not  within  the  jurisdiction  of  this 
court.  Second.  Because  the  court  has  not  acquired  jurisdiction 
of  the  suhject  matter  in  controversy  by  service  of  its  process  on 
one  or  more  of  the  principal  defendants  (The  Philadelphia 
Coal  Company  not  being  a  principal  defendant).  The  injunc- 
tion was  issued  pro  fonmu  without  prejudice  and  with  leave  to 
make  a  motion  to  dissolve  the  same — after  which  the  motion  to 
vacate  and  set  aside  the  service  and  to  dissolve  would  be  decid- 
ed together. 

First.  .\re  the  g(X)ds  and  chattels  concerning  which  this 
proceeding  is  instituted. situateorbeingwithin the jurisdictionof 
this  court  ?  The  goods  and  chattels  in  question  are  stock  in  a 
coal  company  and  Ixjnds  of  a  railroad  company,  and  all  the  par- 
ties to  a  bill,  complainants  and  defendants,  as  we  have  before 
said,  are  non-residents  of  this  county,  except  the  Philadelphia 
Coal  Company.  The  stock  and  lx)nds  are  held  by  the  Green- 
land Company.  The  first  (luestion  for  consideration  is,  wheth- 
er the  stock  and  bonds  belonging  to  a  non-resident  holder,  ac- 
companies the  [208]  person  of  the  owner  who  holds  the  certifi- 
cate of  the  stock  and  the  lx)nds,  or  abides  at  the  office  of  the  cor- 
poration issuing  them.  If  they  are  personal  property,  they  are 
controlled  by  the  law  of  the  domicil,  and  if  this  l>e  so  then  the 
goods  and  chattels  mentioned  in  this  bill  are  not  situate  or  be- 
ing within  the  jurisdiction  of  this  court.  In  McKeen  vs.  Coun- 
ty of  Northampton,  13  Wr.  525,  Agnew,  J.,  says :  "The  interest 
which  an  owner  of  shares  has  in  the  stock  of  a  corporation  is 
personal.  Whithersoever  he  goes  it  accompanies  him,  and 
when  he  dies  his  domicil  governs  its  succession.  It  goes  to  his 
executors  or  administrators  and  not  to  his  heirs,  and  it  is  car- 
ried into  the  inventory  of  his  personal  effects/'  See  also  White- 
sell  vs.  Co.  of  Northampton,  13  Wr.,  526;  Miller's  Estate,  3 
Rawle,  312;  Coleman's  Appeal.  25.  P.  F.  S..  454.  Shares  in  a 
corporation,  stock,  are  personal  property.  Rex.  vs.  Caper,  5 
Price  216;  Sewell  vs.  Boston  Water  Power  Co.,  4  Allen  282; 
Angell  &  Ames  on  Corporations,  Sec.  560-1.  Shaw,  C.  J.,  says 
in  Hutchings  vs.  State  Bank,  12  Met.  421.  ''a  siTiare  in  a  bank 
is  not  a  chose  in  action — it  is  in  the  nature  of  a  chose  in  action 
— and  what  is  more  to  the  purpose  it  is  personal  proi>erty." 
*The  general  rule  is  (says  Gibson.  C.  J.,  in  Short's  Estate,  4 
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Harris  66)  that  the  situs  of  personal  property  follows  the  dom- 
icil  of  tlie  owner  of  it,  in  so  much  that  even  a  creditor  cannot 
reach  it  in  a  foreign  country  except  by  attachment  or  by  some 
other  process  provided  by  the  local  law ;  certainly  not  by  a  per- 
sonal action  without  an  appearance  or  something  equivalent  to 
it."  See  also  Slaymaker  vs.  Bank  of  Gettysburg,  lo  Barr  373. 
If  shares  of  stock  be  personal  property,  bonds  which  are  either 
transferable  on  the  books  of  the  company,  or  by  letter,  or  by 
mere  delivery  (as  in  the  case  of  coupon  bonds)  must  also  be 
personal  property  and  governed  by  the  same  rule  as  the  stock 
of  a  corporation.  Again  if  stocks  and  bonds  be  personal  prop- 
erty, then  they  are  governed  by  the  law  of  the  domicil  of  the 
holder,  lx)th  for  taxation  and  distribution;  and  as  the  Green- 
land Company  is  a  non-resident  corporation,  it  follows  that  the 
goods  and  chattels,  the  subject  of  this  suit,  are  not  within  the 
jurisdiction  of  this  court. 

Second.  Is  the  Philadelphia  Coal  Company  a  principal 
defendant  in  this  suit?  Judge  Sharswood  says  in  Coleman's 
Appeal  25  P.  F.  S.  459:  **After  the  best  consideration  we 
have  been  able  to  give  to  this  question,  we  have  come  to  the  con- 
clusion that  by  the  principal  defendants  the  leg:islature  meant 
what  in  the  Chancery  books  are  more  familiarly  and  commonly 
known  as  active,  as  distinguished  from  mere  passive  parties. 
Mr.  Justice  Washington  explains  this  distinction  in  his  usual 
clear  and  satisfactory  manner  in  Joy  vs.  Wirtz.  i  Wash.  C.  C. 
Rep.  518.  In  deciding  who  ought  to  be  parties  it  is  necessary 
to  distinguish  between  active  and  passive  partie^J,  between  those 
who  are  so  necessarily  involved  in  the  subject  in  controversy 
and  the  relief  sought  for,  that  no  decree  can  be  made  without 
their  l>eing  before  the  court.  And  such  as  are  formal  or  so 
far  passive,  that  complete  relief  cannot  be  afforded  to  those 
who  seek  it  without  affecting  the  rights  of  those  who  are  omit- 
ted. *  *  ♦  ♦  j^iit  if  a  decree  can  be  made  without  effect- 
ing the  rights  of  a  person  not  made  a  party,  or  without  his  hav- 
ing anything  to  perform  necessary  to  the  perfection  of'the  de- 
cree, reason  as  well  as  adjudged  cases  will  warrant  the  court  to 
])roceed  without  him.  if  he  be  not  amenable  to  the  process  of 
the  court,  or  no  beneficial  purpose  is  to  be  effected  by  making 
him  a  party.  See  also  [209]  Eby's  Api>eal,  20  P.  V.  S.,  31  r. 
Under  this  rule  can  a  decree  be  made  without    affecting-    the 
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Philadelphia  Coal  Company.  To  determine  this  It  is  necessary 
to  consider  the  nature  and  purpose  of  the  bill  and  what 'is  pray- 
ed for.  The  Greenland  Company  propose  to  sell  certain  bonds 
of  the  complainants  for  their  failure  to  perform  the  conditions 
of  their  contract.  The  complainants  ask  the  court  to  restrain 
them,  because  by  reason  of  the  tortious  acts  of  certain  persons, 
directors  of  the  company,  preventing  the  working  of  the  mines 
of  the  Philadelphia  Coal  Company,  damages  have  resulted  to 
the  company,  and  they  being  stockholders  in  the  said  company 
indirectly  to  them,  the  said  complainants.  In  l^w  It  is  well  set- 
tled that  unliquidated  damages  in  an  action  ex  delicto  cannot 
"be  the  subject  of  a  set-off  in  an  action  ex  contractu,  unless  it 
arises  out  of  the  same  subject  matter  and  between  the  same  par- 
ties. To  support  this  needs  the  citation  of  no  authority.  Again, 
if  the  directors  of  the  Greenland  Company  have  entered  into  a 
conspiracy  or  unlawful  combination  with  certain  corporations 
to  injure  the  complainants  and  did  injure  them,  they  are  indi- 
vidually liable,  and  not  the  company,  unless  the  company,  as  a 
company,  did  these  acts.  While  in  the  i  ith  section  of  the  bill 
the  Greenland  Company  is  charged  as  sympathizers,  aiders,  and 
supporters  of  this  unlawful  combination,  yet  in  the  i6th  section 
the  gravamen  of  the  complaint  is  that  large  profits  were  lost  to 
the  Philadelphia  Coal  Company  solely  by  the  ueglect  and  re- 
fusal of  the  Board  of  Directors  of  the  Greenland  Company  to 
cause  the  mines  to  be  worked.  It  is  difficult  to  see  how  un- 
liquidated damages  sustained  by  the  Philadelphia  Coal  Com- 
pany for  the  tortious  acts  of  certain  men  who  happened  to  te 
directors  of  the  Greenland  Company,  could  be  set  off  against 
the  breach  of  the  covenants  by  the  complainants  in  their  con- 
tract with  the  Greenland  Company.  Again,  if  this  court  should 
make  a  decree  that  the  Greenland  Company  should  account  to 
the  complainants — and  that  they  should  deliver  to  them  the 
bonds  in  question — how  is  this  to  effect  the  Philadelphia  Coal 
Company  ?  That  company  would  neither  gain  or  lose  by  such 
a  decree,  for  they  are  in  no  w^ay  injured  if  the  sale  of  the  bonds 
w^ere  to  take  place.  Then,  if  the  damages  at  law  cannot  be  set 
off  in  an  action  ex  contractu,  and  no  decree  that  this  court  can 
make  would  affect  the  Philadelphia  Coal  Company  (even  if 
those  questions  arose  between  the  Greenland  Company  and  the 
Philadelphia  Coal  Company)  then  it  is  clear  that  the  Philadel- 
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pliia  Coal  Company  is  not  a  principal  defendant  within  the 
meaning  of  the  rule,  and  the  service  of  our  process  upon  that 
company  would  not  confer  jurisdiction  where  the  **subject  mat- 
ter/* the  goods  and  chattels  concerning  which  this  bill  is  filed, 
are  not  within  the  jurisdiction  of  this  court.  If  our  views  are 
correct,  there  could  be  no  valid  service  upon  any  of  the  defen- 
dants, except  the  Philadelphia  Coal  Company.  We  therefore 
think  that  the  service  of  the  process  upon  the  non-resident  de- 
fendants should  be  vacated  and  set  aside,  and  Miat  the  injunc- 
tion already  issued  should  be  dissolved,  service  vacated  and  set 
aside,  and  injunction  dissolved  accordingly. 

Hughes  &  Farquhar,  for  complainant. 

J.  \\\  &  J.  Ryon,  for  respondents. 


ORPHANS'  COURT  OF  SCHUYLKILL  COUNTY. 


[210]       IN  RE  ESTATE  OF  BITLER,  Deceased. 

1.  The  duty  of  an  executor  to   file   an   account.    On   his   refusal 
the  Court  may  appoint  an  auditor  to  state  an  account. 

2.  Powers  of  the  Orphans'   Court  over  executors  and  administra- 
tors. 

Citation  to  Barrow  and  Zimmerman,  Executors,  Ac. 

Pershing,  P.  J. 

This  proceeding  was  commenced  in  the  Orphans'  Court, 
on  the  23d  March,  1870,  when  on  the  petition  of  John  WilHams 
and  Thamsin  WilHams,  his  wife,  in  right  of  the  latter,  his  hon- 
or, Judge  Ryon,  awarded  a  citation  to  John  M.  Zimmerman 
and  Philip  M.  Barrow,  executors.  &c.,  of  John  Butler,  deceased, 
*'to  file  an  account  of  their  trust  in  behalf  of  the  said  petitioner, 
and  show  cause  why  they  should  not  pay  the  petitioner  the  in- 
terest as  directed  in  the  said  last  will  and  testament  of  the  said 
John  Bitler,  deceased.''  To  this  citation  an  answer  w^as  made 
on  the  16  April,  1870,  by  P.  M.  Barrow,  to  which  a  replication 
was  filed  on  the  30  Jan'y,  1871.  On  Dec.  jd.  187J.  his  honor, 
Judge  Walker,  appointed  I).  C.  Ilenning.  Kscj..  **auditor  to  re- 
port the  facts  and  the  law  in  the  al)ove  application,  so  as  to  en- 
able the  Court  to  make  the  proper  order  in  the  premises."  The 
auditor  took  a  large  amount  of  testimony  which,  with  his  re- 
port, was  filed  on  Dec.  7,  1874.  In  his  report  the  auditor  states 
an  account  between  the  parties,  and  furnishes  the  form  of  a  de- 
cree proper  to  be  made  as  the  result  of  his  findings. 

The  controversy  grows  out  of  the  will  of  John  Bitler,  de- 


Digitized  by 


Google 


292  IN   RE  ESTATE  OF  BITLER,   DECEASED. 

ceased,  which  was  probated  May  7th,  i86o.  Among  other 
things  the  testator  directed  that  his  estate,  real  and  personal, 
should  be  divided  into  eleven  shares,  but  provided  that  the 
share  of  his  daughter  Tamora,  or  Thamsin,  the  petitioner, 
should  not  be  paid  to  her,  but  to  his  executors,  who  were  to  pay 
her  the  interest  on  such  share  during  her  life,  and  after  her 
death  pay  the  principal,  with  interest,  to  her  children.  In  a  sub- 
sequent part  of  his  will  he  named  Zimmerman  and  Barrow  as 
his  executors. 

In  the  answer  to  tlie  citation  the  executors  admit  that  they 
undertook  to  discharge  the  duties  of  the  trust  confided  to  them 
by  John  Bitler,  and  state  that  the  legacy  of  Mrs.  Williams,  un- 
der her  father's  will,  amounted  to  **$678.oo  or  thereabouts." 
They  claim  that  they  "paid  said  Thomas  Williams  the  interest 
on  said  legacy  in  full  up  to  the  fourth  day  of  April,  1864,  ac- 
cording to  the  directions  of  said  w^ill ;"  and  allege  that  from 
that  date  the  interest  on  the  sum  of  $450  was  paid  through  and 
by  means  of  a  purchase  of  real  estate  to  which  Mrs.  Wliliams 
was  a  party,  and  that  the  interest  on  the  balance  was  paid  in 
money.  The  executors  deny  any  indebtedness  to  Mrs.  Wil- 
liams at  the  date  of  filing  their  answer. 

The  replication  denies  the  material  allegations  of  the  an- 
swer, and  in  addition  prays  that  the  executors  l)e  discharged 
from  further  administering  the  trust. 

The  reference  to  Mr.  Henning,  as  auditor,  did  not  in  terms 
include  the  stating  of  an  account.  We  think  the  filing  of  an  ac- 
count by  these  trustees  is  the  first  step  towards  the  ascertain- 
ment of  the  questions  [211]  in  controversy  between  them  and 
their  cestui  que  trust,  and  that  Mrs.  Williams  has  the  legal  right 
to  demand  this  at  their  hands.  The  .Vet  of  29  March,  1832,  Sec. 
4.  confers  large  powers  on  the  Orphans'  Courts.  Among  other 
things  it  is  provided  in  that  section  that  their  jurisdiction  shall 
extend  to  all  cases  in  their  respective  counties  wherein  execu- 
tors, administrators,  guardians  or  trustees,  are  or  may  be  pos- 
sessed of.  or  are  in  any  manner  accountable  for,  any  real  or  jjer- 
sonal  estate  of  a  decedent :  Brown's  Ap.,  2  Jones,  ;^^^.  In  Wit- 
man's  Appeal.  4  Casey  376,  it  is  decided  that  if  executors,  after 
citation  issued  to  them,  still  refuse  to  file  an  account  before  the 
register,  the  Orphans'  Court  may  a|)point  an  auditor  to  state 
such  an  account,  and  that  this  power  is  an  incident  of  the  juris- 
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diction  over  executors  and  administrators  in  the  settlement  of 
their  accounts.  We  do  not  construe  the  answer  of  the  respon- 
dents to  the  citation  issued  in  this  case  as  a  refusal ^  to  account. 
We  do.  however,  hold  that  taking  all  that  is  contained  in  their 
answer,  it  is  insufficient  to  excuse  the  trustees  from  the  duty  of 
filing  their  account.  The  jurisdiction  of  the  Orphans'  Court 
over  this  proceeding  is  denied  by  the  counsel  for  the  respon- 
dents, but  we  think  the  jurisdiction  is  so  well  settled  by 
Brown's  Appeal,  supra,  that  reference  to  other  authorities 
would  be  a  waste  of  time. 

And  now,  *****  i|^  i^  adjudged  that  the  an- 
swer of  John  M.  Zimmerman  and  Philip  M.  Barrow  to  the  cita- 
tion issued  to  them  on  the  petition  of  John  Williams  and  Tham- 
sin  Williams,  his  wife,  in  right  of  said  Thamsin,  is  sufficient. 
And  the  said  John  M.  Zimmerman  and  Philip  M.  Barrow  are 
hereby  required  to  file  their  account  as  prayed  for  in  said  cita- 
tion, on  or  l>efore  the  first  dav  of  the  next  term. 


COMMON  PLEAS  No  3,  PHILADELPHIA  COUNTY. 


JACOB  LEWIS  AND   SARAH   LEWIS,   HIS   WIFE  v. 

LEDDY. 

In  order  that  a  woman  may  be  entitled  to  the  privileges  of  a  feme 
sole  trader  it  is  not  necessary  (although  it  is  doubtless  proper)  to 
oDtain  a  decree  under  the  4th  sectfon  of  the  Act  of  1855. 

When  »  woman  has  established  in  any  controversy,  in  the  ordinary 
ways  of  proof,  the  circumstances  mentioned  in  the  Act  of  February 
22,  1718,  the  privileges  of  feme  sole  result  to  her. 

Black  V.  Tricker,  9  P.  F.  S.  13,  followed. 
8ur  Exceptions  to  a  Master's  Report. 

Upon  bill  to  compel  conveyance  of  a  legal  title  by  a  trustee 
clear  of  trusts,  answers  and  proofs. 

The  Master  found  as  facts :  That  the  title  to  the  real  es- 
tate in  (|uestion  was  vested  in  Sarah  Tingle,  mother  of  Sarah 
Lewis.  That  prior  to  1855  the  said  Sarah  Tingle  was  married 
to  Solomon  Tingle,  and  that  the  plaintiff.  Sarah  E.  Lewis,  was 
her  daughter  In'  this  marriage.  That  after  birth  of  plaintiff, 
Solomon  deserted  his  wife  in  1855.  In  i860  he  returned  to 
her,  and  they  lived  as  man  and  wife  for  a  short  time,  when  he 
again  deserted  her,  and  never  returned.  That  in  1857  Sarah 
Tingle  conveyed  [212]  the  property  in  question  lo  defendant  in 
trust  for  plaintiflf.  This  was  during  the  first  period  of  deser- 
tion.    At  that  time  plaintiff  was  unmarried,  and  did  not  con- 
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template  marriage.  That  by  deed  defendant  was  to  hold  the 
premises  in  trust  for  the  sole,  separate  and  exclusive  use,  benefit 
and  behoof  of  the  plaintiff  and  her  heirs  forever.  Her  domin- 
ion in  fact  was  absolute  to  receive  the  rent,  to  sell  in  fee  simple, 
to  will,  and,  in  the  event  of  her  decease  intestate,  that  it  should 
descend  to  her  heirs.  That  subsequently  said  Sarah  Tingle 
died.  As  matter  of  law,  the  Master  found :  That  **the  Act  of 
1855  requires  that  a  fonc  sole  trader  must  present  a  petition  to 
the  Court  of  Common  Pleas,  upon  which  a  decree  may  be  made 
by  which  her  property,  real  and  personal,  shall  be  subject  to  her 
full  and  a'osolute  disposal.  That  as  no  petition  to  i^e  decreed  a 
feme  sole  trader  was  ever  presented,  and  no  decree  was  ever 
made,  the  deed  of  March  13th,  1857.  is  a  nullity.  That  the  bill 
l)e  dismissed,  with  costs.  The  plaintiff  excepts  to  the  finding  of 
the  Master  in  this  case,  and  assigns  the  following  as  the  rea- 
sons therefor  :  i.  The  Master  erred  in  deciding  that  the  4th  sec- 
tion of  the  Act  of  May  4.  1855,  recjuires  that  a  married  woman 
shall  present  a  petition  to  the  court  and  obtain  a  decree  before 
she  is  entitled  to  the  privilc^-es  of  a  feme  sole  trader.  2,  In  de- 
ciding that,  because  no  petition  was  ever  presented  by  Mrs. 
Tingle  to  the  Court  of  Common  Pleas  under  the  said  section  of 
the  Act  of  May  4,  1835,  and  no  decree  as  is  therein  provided 
for  was  ever  made,  therefore  the  deed  of  trust  of  March  13th, 
1857,  set  out  as  an  exhibit  to  the  bill  in  this  case,  is  a  nullity. 
3.  In  reporting  a  form  of  a  decree  that  the  plaintiff's  bill  be  dis- 
missed. 4.  In  not  finding  that  the  said  deed  of  March  13th, 
1857,  is  a  valid  deed,  and  sufficient  to  vest  the  legal  title  to  the 
property  therein  mentioned  in  the  said  Joshua  P.  B.  Eddy.  5. 
In  not  reporting  to  the  court  a  form  of  a  decree  that  the  said 
Toshua  P.  B.  Eddy  do  convey  to  the  plaintiff  the  legal  title  to 
the  real  estate  mentioned  in  the  said  deed  of  trust. 

Opinion  by  Ludlow,  P.  J..  March  6th,  1880. 

We  are  of  opinion  that  the  exceptions  filed  in  this  cause 
must  be  sustained.  It  is  impossible  to  distinguish  this  case 
from  Black  v.  Tricker.  9  P.  F.  S.  13.  It  is  true  that  in  Wilson 
V.  Coursen,  22  P.  F.  S.  306,  there  had  been  a  decree  of  the 
court  declaring  the  woman  a  feme  sole  trader,  and  all  that  the 
case  decides  is,  that  after  such  a  decree,  no  doubt  existed  as  to 
the  power  of  the  woman :  but  Black  v.  Tricker  is  not  referred 
to,  and  the  principles  therein  contained,  and  upon  which  the  de- 
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cision  is  based,  have  never  been  questioned.     We  cannot  see 
how  we  can  depart  from  the  conclusions  stated  by  the  court. 

As  the  trust  in  this  case  is  a  dry  one,  we  must  not  only  sus- 
tain the  exceptions  filed  to  the  report  of  the  Master,  but  direct  a 
decree  to  be  submitted  according  to  the  principles  stated  in  this 
opinion. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[213]  HAUPT  V.  THE  BOROUGH  OF  FRACKVILLE. 

Justices  of  the  Peace  who  were  in  office  at  the  time  of  the  new  con- 
stitution, by  the  provisions  of  that  instrument,  and  the  Act  of  Marcb 
22d.  1877,  are  continued  in  commission  until  their  successors  are  duly- 
qualified 

Rule  to  set  aside  Fieri  Facias. 
Pershing,  P.  J. 

The  evidence  shows  these  facts :  In  the  month  of  January ^ 
1879.  Henry  Haupt,  James  Brady,  Edward  Kelly  and  William 
Haupt  performed  work  and  labor  on  the  streets  of  the  borough 
of  Frackville.  The  council  refused  to  pay  them,  for  some  rea- 
son not  disclosed  in  the  depositions  before  us,  whereupon  the 
parties  brought  suit  before  Justice  Davidson  and  recovered 
judgments  for  their  respective  claims  as  follows :  Henry  Haupt 
for  $1.23:  James  Brady  for  $2.50;  Edward  Kelly  for  $1.25, 
and  William  Haupt  for  $5.00.  The  borough  brought  the  cases 
into  this  Court  on  writs  of  certiorari,  where  they  were  reversed. 
(See  I  Legal  Record.  176.)  Immediately  thereafter,  at  a  spe- 
cial meeting  of  council,  where  no  other  business  was  transacted, 
orders  were  issued  to  these  men  for  the  several  amounts  of  their 
claims.  This  was  promptly  followed  by  writs  of  H,  fa,  for  the 
costs  on  the  certiorari,  amounting  in  the  case  of  Henry  Haupt 
to  $15.80,  and,  we  suppose,  to  as  much  in  the  other  cases.  The 
present  application  is  to  set  aside  these  writs. 

We  must  take  the  action  of  the  council  in  paying  these  men 
as  an  acknowledgment  that  their  claims  were  honest,  and  as  a 
confession  that  the  borough  did  wrong  in  refusing  to  pay  them 
in  the  first  instance.  We  prefer  doing  this,  as  any  other  con- 
clusion would  be,  that  it  was  part  and  parcel  of  a  legal  trick 
through  which  these  laborers  were  to  be  punished  for  presuming 
to  sue  the  borough.  That  a  man  who  has  earned  a  dollar  and  a 
quarter  by  scraping  the  streets  should  be  compelled  to  incur  the 
expense  of  litigation  to  recover  his  pittance,  which  his  debtor 
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subsequently  admitted  was  justly  due  him,  and  then  be  saddled 
by  this  same  debtor  with  $15.80  costs,  looks  much  more  like 
oppression  than  it  does  like  justice.  If  the  Court  has  the  legal 
power  to  grant  relief,  here  is  a  case  calling  loudly  for  its  exer- 
cise. To  do  this  we  go  to  the  root  of  the  difficulty,  and  that  lies 
in  the  erroneous  decision  that  Justice  Davidson  had  no  jurisdic- 
tion. The  reversal  of  his  judgment  was  upon  the  ground  (i 
Leg.  Rec.  176,  supra.)  that  his  commission  had  expired  on 
March  14th,  1879,  whereas  his  judgment  was  entered  April 
14th,  1879:  and  that  the  Act  of  March  22d,  1877  (P-  L.  12) 
which  extended  the  time  for  the  expiration  of  the  offices  of  Al- 
derman and  Justices  of  the  Peace,  had  no  application  to  Justice 
Davidson,  for  the  reason  that  he  was  not  re-elected  at  the 
spring  election  held  in  1879. 

This  whole  question  is  discussed  and  decided  by  the  Su- 
preme Court  in  the  more  recent  case  of  Erb  vs.  The  Common- 
wealth ex  rcl.  Morley,  8  \W  Notes.  9.  That  was  the  case  of 
an  Alderman  whose  commission  would  otherwise  have  expired 
in  Xovember.  1878, but  who,  it  was  held,  [214]  was  continuedin 
office  by  the  26  section  of  the  schedule  of  the  constitution  of 
1874,  until  his  successor  was  duly  qualified.  The  Alderman 
was  not  re-elected,  notwithstanding  which  fact  the  ruling  was 
to  the  point,  that  by  virtue  of  the  constitution  and  the  Act  of 
March  22<\.  ^^77-  he  was  continued  in  office  until  he  was  suc- 
ceeded by  one  duly  qualified.  This  is  conclusive.  It  follows 
that  Justice  Davidson  had  jurisdiction  of  the  suits  in  these 
cases,  and  that  this  Court  was  wrong  when  it  said  he  had  not. 
Consistency  is  a  jewel,  but  nc^t  when  it  stands  as  a  barrier  to 
justice.  We  will  now  correct  this  error  and  thus  prevent  it  be- 
ing used  as  an  instrument  of  oppression. 

And  now,  Feb.  16,  1880:  It  is  hereby  ordered  that  the 
judgment  of  this  Court,  entered  on  Dec.  29,  1879,  reversing 
the  proceedings  of  J.  H.  Davidson,  a  justice  of  the  peace,  be 
reconsidered  and  set  aside:  and  that  the  judgment  entered  by 
him  in  favor  of  the  plaintiflF  in  this  case  be  affirmed.  And 
further,  that  the  rule  to  set  aside  the  H.  fa.  issued  in  this  case  be 
made  absolute. 
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ORPHANS'  COURT  OF  SCHUYLKILL  COUNTY. 


ESTATE  OF  TIMOTHY  GERRITY,  Deceased. 

A  widow  claiming  $300  in  money  out  of  the  estate  of  her  deceased 
husband  who  left  no  money,  bank  notes,  stocks.  Judgments  or  any 
other  indebtedness  to  him,  but  left  articles  of  personal  property 
which  were  not  appraised  or  set  apart  for  her,  cannot  take  in  lieu 
thereof  any  part  of  the  proceeds  of  such  personal  property  as  against 
creditors  of  the  estate. 

Exceptions  to  Report  of  Auditor. 

Walker,  J. 

Timothy  Gerrity  died  on  or  about  the  8th  of  April,  1873, 
intestate  and  insolvent.  Letters  of  administration  were  gran- 
te  to  Hon.  Jas.  B.  Reilly.  An  inventory  and  appraisement  of 
the  personal  property  of  the  decedent  was  made  on  July  30th, 
1873,  and  filed  August  2nd,  amounting  to  $2,303.12,  which 
with  some  other  articles  of  personal  property  fnade  the  aggre^ 
gate  of  $2,481.95.  He  left  no  real  estate,  money  or  other  in- 
debtedness due  to  him.  On  February  20th,  1875,  Mr.  Reilly 
filed  his  account  showing  a  balance  in  his  hands  of  $1,103.03 
due  the  estate.  This  account  was  confirmed  nisi  on  March  ist, 
1875.  O"  I3^'i  J"b''  ^^73^  the  widow,  Margaret  Gerrity, 
claimed  $300  in  money  out  of  the  estate  of  her  husband.  In 
the  administration  account  the  widow  was  paid  $131.20  in  cash, 
and  she  took  a  cow  at  the  appraisement  value  of  $25,  making 
$156  received  on  account  of  her  exemption.  This  was  not  ob- 
jected to  by  the  creditors  of  the  estate.  On  6th  September, 
1875,  ^^"y  K.  Farcjuhar,  Esq.,  was  appointed  auditor  to  dis- 
tribute the  money  in  the  hands  of  the  administrator,  and  on 
the  6th  March.  1876,  he  filed  his  report  making  a  pro  rata  dis- 
tribution of  28j4  per  centum  to  the  creditors  of  the  estate.  As 
no  mention  of  the  balance  of  the  widow's  claim  was  made  in 
the  report^  it  was,  on  the  application  of  Messrs,  Reilly  &  Nash, 
referred  back  to  the  auditor  to  dispose  of  the  same,  and  with 
instructions  to  distribute  $75  received  by  Mr.  Reilly  since  the 
filing  of  his  account,  and  which  in  said  [215!  account  was  al- 
lowed as  credit,  for  a  decrease  in  the  sale  of  the  personal  prop- 
erty. On  30  Oct.,  1876,  the  auditor  filed  his  supplemental  re- 
port, distributing  the  $73  pro  rata  among  the  creditors  and  re- 
jecting the  balance  of  the  widow's  claim,  $143.80,  on  the 
ground  that  having  elected  to  take  $300  in  money,  and  there  be- 
ing no  money  of  the  estate  she  could  not  claim  in  lieu  thereof 


Digitized  by 


Google 


298  ESTATE  OF  TIMOTHY  GERRITY,  DECEASED. 

the  proceeds  of  the  sale  of  the  personal  property.     Exceptions 
were  filed  by  the  widow  to  this  ruling. 

On  nth  June,  1877,  the  report  of  the  auditor  was  con- 
firmed and  exceptions  overruled.     Afterwards,  on  application, 
there  was  a  rehearing  and  argument  and  the  case  carefully  con- 
sidered by  the  whole  Court.     The  ruling  of  the  auditor  on  the 
claim  of  the  widow  constitutes  the  only  exception.  Can  a  widow, 
after  electing  to  take  $300  in  money  and  failing  to  haveanypart 
of  the  personal  property  set  aside  and  appraised  to  her,  claim  her 
exemption,  as  against  creditors,  out  of  the  proceeds  of  the  sale 
of  the  personal  property  where  the  inventory  shows  that  the 
decedent  had  neither  money,  bank-notes,  stocks,  judgments  or 
other  indebtedness  due  him?     The  5th  section  of  thee  act  of 
14th  April,  1851,  Pam.  L.  613,  P.  D.  416,  pi.  60,  provides  that 
the  widow  and  children  of  any  decedent  may  retain  either  real 
or  personal  property  belonging  to  the  estate  of  such  decedent 
to  the  value  of  $300,  and  it  shall  l>e  the  duty  of  the  executor  or 
administrator  to  have  said  property  appraised  in  the  same  man- 
ner as  is  provided  in  the  act  of  9th  April,  1849,  from  levy  and 
sale  on  execution  and  distress  for  rent.     P.  D.  636,  PI.  20-23. 
The  act  of  the  8th  April,  1850,  Pam.  L,  425,  P.  D.  416,  PI.  61, 
further  enacts,  that  the  widow  or  children  of  anv  decedent  en- 
titled  to  retain  $30P  out  of  the  decedent's  estate       *       ♦       ♦ 
may  elect  to  retain  the  same  or  any  part   thereof  out   of  any 
bank-notes,  money,  stocks,  judgments  or  other  indebtedness 
to  such  person.     In  Davis'  Appeal,  to  C.  256,   the   Supreme 
Court  say,  that  the  act  of  1851,  relative  to  the  widow's  claim,  is 
to  receive  the  same  construction  as  the  exemption  act  of  1849. 
They  are  statutes  in  pari  mctcria.     .P.  D.  636,  PI.  20-23.    Con- 
sef|uently  in  construing  the  widow's  claim  the  decisions  under 
the  latter  act  must  be  kept  in  mind.     There  must  be  a  demand 
for  an  appraisement,  otherwise  the  right  of  the  widow  to  retain 
$300  under  the  act  of  1851  is  entirely  waived.     Weaver's  Ap- 
peal. 6  H.  307;  Davis'  Appeeal,  10  C.  256.     Under  the  act  of 
1849.  where  there  has  been  no  appraisement,  the  debtor  can- 
not come  in  and  elect  to  take  money  without  having  first  failed 
according  to  the  text  of  the  law   to   get   land.     Hammer  vs. 
Freese,  7  H.  255 ;  Weaver's  Appeal,  6  H.  307:  Mark's  Appeal. 
TO  C.  36:  Nyman's  Appeal,  2T  P.  F.  S.  447.     But  while  the 
widow  claims  her  exemption  in  money,  or  out  of  evidences  of 
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debts,  no  appraisement  is  necessary,  for  to  appraise  money  is 
only  to  count  it.  Larrison's  Appeal,  12  C.  130;  Baldy's  Ap- 
peal, 4  W'r.  328:  Peterman's  Appeal,  26  P.  F.  S.  116;  Seller's 
Estate,  I  Nor.  153.  But  where  the  demand  is  for  real  estate 
or  personal  articles  it  is  otherwise.  In  Xeff's  Appeal,  9  H. 
243.  it  was  decided  that  the  widow  and  children  of  the  dece- 
dent have  no  right  by  the  6th  section  of  the  act  of  26th  April, 
1850,  Pam.  L.  58],  to  claim  any  portion  of  the  pnKeeds  of  the 
real  estate  sold  by  order  of  the  Orphans*  Court  for  payment  of 
debts  where  no  election  to  retain  either  real  or  personal  estate 
was  made  before  the  sale.  In  Hammer  vs.  Freese,  supra,  the 
opinion  and  reasoning  of  Chief  Justice  Black,  as  to  the  policy 
of  law.  are  against  the  right  of  the  debtor  to  take  $300  [216I 
out  of  the  proceeds  of  sale  of  his  personal  property  when  he 
fails  to  elect  to  take  the  articles  and  have  them  appraised  to 
him. 

In  Weaver's  Appeal,  supra,  the  Supreme  Court  say:  *'ln 
exempting  from  execution  property  to  the  amount  of  $300, 
the  primary  object  was  to  preserve  to  the  debtor  and  his  family 
either  a  home  (  r  such  articles  of  personal  property  as  were  nec- 
essary for  their  comfort.  The  payment  of  money  arising  from 
the  sale  of  articles  necessary  to  the  enjoyment  of  life  would  but 
lead  an  improvident  or  an  intemperate  debtor  wjth  temptation 
to  permit  his  family  to  l)e  deprived  of  these  necessary  articles  in 
order  that  he  might  have  the  means  of  indulging  in  the  habits 
which  had  brought  the  sheriff  to  his  door.  If  tiiee  proceeds  be 
placed  in  his  hands  there  is  no  security  that  he  will  expend  it  in 
the  purchase  of  the  articles  intended  to  be  exempt  from  the  exe- 
cution." '•'  *  *  '*The  money  arising  from  the  sale  of 
property  exempt  from  execution  is.  therefore,  never  to  be  paid 
to  the  debtor  except  under  the  pressure  of  necessity,  created  by 
the  impossibility  to  divide  the  real  estate."  And  the  Court  add  : 
"His  omission  to  do  so,  or  to  claim  the  personal  estate  exempt 
from  execution  according  to  the  terms  prescribed  by  the  stat- 
ute, is  a  waiver  of  all  its  advantages."  True  the  act  of  1859  al- 
lows the  widow  to  retain  the  $300.  out  of  money  or  other  evi- 
denceof debts(luethedecedent,but  this  additional  privilege  nnist 
be  construed  to  extend  to  cases  where  the  decedent  died  possess- 
ed of  such  money  or  other  evidences  of  indebtedness;  and  in 
the  opinion  of  the  majority  of  this  Court,  the  act  does  not  au- 
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thorize  (under  the  widow's  claim  for  money)  where  the  dece- 
dent left  no  money,  the  payment  of  the  exemption  out  of  the 
proceeds  of  the  sale  of  the  personal  property.  The  exemption 
act  is  a  personal  privilege  as  against  creditors;  morally  the 
money  belongs  to  them.  After  the  administrator  has  been  at 
the  expense  and  trouble  of  turning  the  personal  property  into 
money,  it  would  be  giving  the  widow  an  undue  priv- 
ilege to  allow  her  to  take  that  monev.    Baskin's  Appeal,  2  \Vr. 

This  may  be  termed  a  strict  construction,  but  it  is  such  a 
construction  as  the  Supreme  Court  had  placed  upon  every  por- 
tion of  these  acts,  when  they  say  that  **the  claim  must  be  made 
according  to  the  terms  prescribed  by  the  statute,  or  it  is  a 
waiver  of  all  its  advantages."  See  also  Hufman's  Appeal,  2 
Weekly  Notes,  635. 

1  find  no  decision  squarely  upon  this  point.  The  only  case 
which  would  appear  to  rule  the  C|uestion  in  Spencer's  Appeal,  3 
C.  218,  where  the  widow  having  sold  the  real  estate  of  her  de- 
ceased husband,  at  Orphans'  Court  sale,  for  the  pa^'ment  of 
debts,  on  which  there  was  a  judgment  by  confession,  with 
waiver  of  exemption,  was  allowed  after  charging  herself  with 
the  amount  of  the  inventory  of  the  personal  estate,  and  the 
proceeds  of  the  sale  of  the  real  estate  to  take  credit  for  $300 
claimed  by  her  as  widow.  But  whether  she  bad  previously 
made  claim  to  the  personal  and  real  estate  as  required  by  law 
does  not  appear  in  the  statement  of  the  case  o"  the  opinion  of 
the  Court,  and  is,  therefore,  uncertain  in  that  re.spect.  In 
Baldy's  Appeal,  supra,  the  widow  filed  an  inventor\^  and  ap- 
praisement of  $300  worth  of  property,  whicht  she  claimed  to  re- 
tain under  the  exemption  law :  $274  was  in  money  and  the  rest 
in  articles  of  personal  property  appraised  at  $26.  This  was 
held  i)n  per.  Part  of  the  claim  was  for  money  here.  In  Peter- 
man's  Ai)peal,  26  P.  F.  S..  1 16,  the  fa:ts  are  quite  different 
from  the  present  case  and  it  does  not  rule  the  question  raised 
[217]  here.  In  Seller's  Estate,  i  Xorris  153,  the  widow  claim- 
ed the  $300.  and  had  appraised  to  her  goods  found  on  the 
premises  to  the  value  of  $48,  and  the  balance  amounting  to 
$252  she  chose  out  of  the  note.  Th^s  the  Supreme  Court  held 
she  could  do.  and  that  she  might  cla'm  the  money  in  the  admin- 
istrator's account,  without  appraii-ement.     Here  the  decedent 
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left  evidence  of  debt  due  to  him.  The  widow  in  the  present 
case  under  the  circumstances,  therefore,  is  not  entitled  to  the 
balance  of  her  claim,  out  of  the  proceeds  of  the  sale  of  the  ar- 
ticles composing  the  personal  estate  of  the  decedent  for  the 
reasons  aforesaid. 

And  now,  *  *  ♦  *  after  rehearing  and  due  consid- 
eration the  report  of  the  auditor  is  confirmed  and  the  exception 
overruled. 

Pershing,  P.  J.,  dissents. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


FRIEL  V.  THE   GILBERTOX    SAVING   FUND    ASSO- 
CIATION. 

A  member  of  a  Saving  Fund  and  Building  Association,  which  has 
sustained  losses,  cannot  withdraw,  bring  suit  and  recover  back  all 
has  paid  into  the  funds  of  said  association,  and  thus  cast  the  whole 
burden  of  the  losses  on  the  remaining  members 

Pershing.  P.  J. 

The  plaintiff  was  a  member  of  the  defendant  association, 
from  which  he  withdrew,  and  tlien  obtained  the  judgment 
which  he  now  seeks  to  enforce.  On  allowing  the  judgment 
the  court  made  an  order  **that  no  execution  or  other  process 
be  issued  upon  the  above  judgment  except  upon  the  applica- 
tion to  and  an  order  of  the  court."  After  the  rule  was  taken 
to  vacate  this  order,  viz.,  on  Oct.  27th,  1879.  a  bill  in  equity 
was  presented,  setting  forth  among  other  things,  that  there 
were  then  about  300  free  shares  in  the  association,  of  which 
the  plaintiff  above  named  owned  five,  the  holders  of  which  had 
nearly  all  given  notice  of  withdrawal ;  that  the  association  had 
incurred  large  losses  and  was  insolvent,  and  that  the  plaintiff, 
Friel,  who  was  threatening  to  issue  execution  against  the  as" 
sociation,  was  not  entitled  to  priority  over  the  other  free 
shareholders  in  the  distribution  of  the  assets  of  the  association, 
and  praying  for  the  appointment  of  a  receiver.  The  answer 
of  the  defendants  admitted  the  allegations  contained  in  the 
bill,  and  joined  in  the  prayer  for  the  appointment  of  a  re- 
ceiver. .Action  was  not  at  once  taken  by  the  Gnirt,  because 
of  the  representations  made  of  a, prospect  of  an  adjustment 
of  the  financial  difficulties  of  the  defendant  association. 

We  have  recently  been  confronted  with  several  cases  of 
this  kind.  Where  profits  are  made,  no  member  of  the  asso- 
ciation hesitates  to  take  his  proper  share,  \\1iere  losses  occur. 
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it  is  but  just  that  every  member  should  honestly  and  honor- 
ably pay  his  proiK:)rtion  of  them.  And  this  we  understand  to 
be*  the  line  of  judicial  decisions.  In  a  case,  in  its  main  feat- 
ures similar  to  the  one  in  hand,  the  Court  said :  '*But  suppose 
the  association  [218]  made  no  profits  and  met  with  severe 
losses;  shall  the  withdrawing  meml)ers  get  back  all  they  i:)aid 
and  cast  the  whole  burden  of  losses  upon  those  who  remain, 
or  who  may  not  know  of  the  losses  and  not  be  so  quick  in  giv- 
ing notice  of  withdrawal?  Certainly  not.  That  would  be 
unjust  and  inequitable.''  We  have  appointed  a  receiver  for 
this  association,  and  are  unanimously  of  the  opinion  that  for 
the  present  the  plaintiff  should  be  restrained  from  issuing  his 
execution. 

And  now,  February  2d,  1880,  rule  discharged. 


COMMON    PLEAS   No.  3,    PHILADELPHIA   COUNTY. 


WESTERN  SAVING  FUND  v.  OWEN. 

1.  The  official  responsibility  of  the  Recorder  of  Deeds  when  he 
signs,  seal^  and  delivers  his  certificate  of  search,  rests  not  simply 
upon  the  evidence  the  certificate  affords,  but  the  duty  it  involves     . 

2.  Actions  on  contract  do  not  wait  on  consequences,  but  attach  to 
the  breach;  but  actions  on  the  case  for  consequential  damages  are 
not  to  be  brought  until  the  damages  are  developed. 

3.  The  cause  of  action  arising  from  an  incorrect  certificate  of 
search  does  not  arise  from  any  breach  of  contract,  but  from  the  dam- 
age which  arose  from  foreclosure  of  the  undisclosed  encumbrance. 

Time  begins  to  run  under  the  Statute  of  Limitations  not  from  the 
time  of  giving  of  the  certificate,  but  from  the  happening  of  the  dam- 
age. 

The  object  of  the  certificate  was  to  Insure  the  plalntift,  and  it  would 
be  manifestly  unjust  fa' hold  the  defendant  harmless  by  reason  of 
the  application  of  a  le^al  principle  which  might  destroy  the  very 
pui*pose  for  which'  the  certificate  had  been  given. 

The  action  lies  not  for  giving  the  false  certificate,  but  for  damage 
happefitng  by  reason  of  it  falsity. 

Application  of  the  Statute  of  Limitations. 

LroLow.  p.  J. 

The  facts  in  this  cause  may  be  briefly  stated  as  follows : 
In  1867  the  defendant,  then  Recorder  of  Deeds  in  this  county, 
certified  that  certain  premises  were  free  from  encumbrance. 
On  the  faith  of  this  certificate  the  plaintiff  advanced  a  large 
sum  of  money  upon  mortgage  of  the  premises  specified  in  the 
search,  and  from  1867  to  1878  the  owner  of  the  property 
concealed  from  the  plaintiff  a  knowledge  of  the  existence  of 
an  encumbrance,  of  course  prior  in  date  to  that  of  the  plaintiff, 
and  the  discovery  of  this  prior  encumbrance  was  not  made 
until  1878,  when  the  holder  of  the  mortgage  foreclosed  it. 
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A  loss  has  occurred,  and  the  question  now  to  be  decided 
is  this,  can  the  Recorder  of  Deeds  now  be  made  liable  for  this 
mistake?  This  question  can  be  answered,  when  we  discover 
whether  in  an  action  on  the  case  like  this,  the  Statute  of  Limi- 
tations applies.  If  it  does,  the  plaintiff's  cause  is  gone;  if  it 
does  not,  the  defendant  is  liable.  The  language  of  the  statute 
is  very  broad,  and  includes  as  well  actions  upon  the  case  as 
actions  of  trespass,  qtiare  clausum  fregit,  detinue,  trover,  re- 
plevin, &c.,  &c.  2  Purdon,  930,  931.  In  the  interpretation 
which  we  must  place  uixm  this  statute  much  depends  upon  the 
legal  nature  of  the  duty  which  [219]  devolves  upon  the  Re- 
corder of  Dee<ls  when  he  signs,  seals  and  delivers  his  certifi- 
cate of  search.  That  duty  has  been  clearly  defined  by  Agnew, 
J.,  in  Commonwealth  v.  Harmen,  6  Phila.  R.,  90,  where  it 
was  held  that  the  official  responsibility  of  the  officer  rests  **not 
simply  upon  the  evidence  the  certificate  affords,  but  the  duty 
it  involves.**  And  again,  "the  officer  who  makes  the  search 
stands,  in  reference  to  its  correctness,  in  the  attitude  of  an  in- 
surer, and  his  fee  represents  the  premium."  As  the  Recorder 
is  a  public  official,  he  is  charged  with  the  performance  of 
special  duties,  and  this  action  is  founded,  not  upon  a  breach 
of  contract,  but  upon  official  misfeasance,  and  therefore  upon 
a  breach  of  official  duty.  It  is  unnecessary  to  encumber  this 
opinion  with  a  multitude  of  authorities,  to  prove  that  if  any 
contractual  relation  existed  between  the  parties  an  action 
could  not  be  sustained,  because  it  has  many  times  been  de- 
cided that  the  statute  begins  to  run  from  the  date  of  the 
breach  of  contract,  and  if  this  were  an  action  of  assumpsit, 
and  not  case,  the  same  rule  would  a])ply.  It  has,  however, 
been  strenuously  contended  that  the  statute  in  terms  includes 
actions  on  the  case,  and  therefore  the  plaintiff  must  be  de- 
feated. It  is  admitted  that  a  mere  change  in  the  form  of  the 
action  will  not  defeat  the  statute.  That  was  recently  decided 
in  Wickersham  v.  Lee,  No.  2,  83  Pa.,  S.  R.  425,  where  it  was 
Tield  that  "the  cause  of  action,  rather  than  the  form,  deter- 
mines the  applicability  of  the  statute."  If  this  cause  of  ac- 
tion did  not,  as  we  think,  arise  from  any  breach  of  contract, 
seeMcCarahar  v.  Commonwealth,  5  W.  &  S.,  21,  then  it  arose 
either  at  the  time  the  official  duty  was  performed,  or  when 
the  damage  cause<l  by  the  falsity  of  the  certificate  was  de- 
veloped. When  the  officer  .eave  his  certificate  in  1867,  it 
was  well  argued  that  no  injury  had  accrued,  and  uon  eonstat 
that  it  ever  would,  for  the  owner  might  pay  off  the  first  mort- 
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gage,  or  the  plaintiffs'  encumbrance,  or  the  present  plaintiffs 
might  assign  their  mortgage,  or  the  property  might  pay  every 
encumbrance  in  full. 

The  very  object  of  the  certificate  was,  so  to  speak,  to  in- 
sure the  plaintiff,  and  it  would  be  manifestly  unjust  to  hold 
the  defendant  harmless  by  reason  of  the  application  of  a  legal 
principle,  which  might  destroy  the  very  purpose  for  which 
the  certificate  had  been  given.  It  must  also  be  remembered 
that  this  action  is  not  for  giving  a  false  certificate,  but  for  in- 
jury happening  by  reason  of  its  falsity.  When  did  this  in" 
jury  occur?  Clearly  when  the  fraud  of  the  owner  of  the 
pro])erty  was  discovered,  and  not  when  the  certificate  was  de- 
livered. If  we  are  correct  in  this  view  of  the  case,  then  the 
cause  of  this  particular  action  did  not  arise  until  recently, 
and  until  the  right  of  action  is  complete  the  statute  does  not 
begin  to  run:  Wickersham  vs.  Russell,  i  P.  F.  Smith,  71. 
While  the  authorities  here  and  elsewhere  are  somewhat  con- 
flicting, yet  the  principles  announced  by  our  Supreme  Court 
in  Campbell  v.  Boggs,  12  Wr.,  524,  and  Hanna  v.  Holton, 
28  P.  F.  S.,  334,  clearly  rule  ths  cause.  In  Campbell  v. 
Boggs  it  was  decided  that  "actions  of  contract  do  not  wait  on 
consequences,  but  attach  to  the  breach:  but  actions  on  the 
case,  for  consequential  damages,  are  not  to  be  brought  until 
the  damages  are  developed.''  In  Hanna  v.  Horton  the  same 
principle  was  settled ;  by  the  kindness  of  counsel  the  paper 
1x)oks  containing  the  able  arguments  submitted  to  the  Su- 
preme Court,  have  been  handed  to  us,  and  have  been  atten- 
tively considered,  and  we  are  unable  to  distinguish  this  cause 
from  [220]  that.  The  real  injury  in  this  case  was  not  de- 
veloped, and  therefore  was  not  complete  until  within  the 
time  specified  by  the  statute,  and  to  plead  it  in  bar  of  this 
action  is  to  do  a  vain  thing. 

Judgment  for  plaintiff  on  case  stated,  and  damages  as- 
sessed at  $5,051.26. 
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THE  PEOPLE'S  FIRE  INSURANCE  CO.  v.  LEVI. 

The  charter  of  the  People's  Fire  Insurance  Company  authorized 
it  to  file  in  the  office  of  the  Prothonotary  of  the  county  where  the  real 
estate  insured  was  situated,  a  memorandum  of  the  name  of  the  party 
tnsured,  a  description  of  the  property,  ihe  amount  of  the  deposit  note 
unpaid  and  the  term  the  insurance  had.  to  run,  which  when  so  entered 
was  to  be  deemed  and  taken  in  all  respects  as  a  judgment  by  confes- 
sion or  warrant  of  attorney,  on  which  execution  might  issue,  &c 

Held,  That  the  Hen  of  a  Judgment  thus  entered    did  not  include  in- 
surance where   the   policy   covered    personal    property  only;    and,  as 
to  the  real  estate^  was  limited  to  the  particular  property  Insured. 
Rule"  to  vacate  Judgment  and  set  aside  Fieri  Facias. 

Pershing,  P.  J. 

The  judgment  in  this  case  is  for  the  amount  of  the  de- 
posit note  given  by  tlie  defendant  to  the  plaintiff,  and  was  en- 
tered on  a  certificate  of  the  company,  attested  by  the  secretary. 
This  mode  of  filing  a  lien  against  parties  insured  is  author- 
ized by  the  charter  of  the  company.  It  is  **to  be  deemed  and 
taken  to  be,  in  all  respects,  as  a  judgment  upon  confession,  by 
virtue  of  a  warrant  of  attorney."  and  execution  may  issue 
thereon.  It  was  decided  in  Halfpenny  vs.  People's  Fire  In- 
surance Co.,  Leg.  Int.,  Dec.  28,  1877,  now  4  Nor.,  48,  that 
a  judgment  of  this  nature  was  restricted  in  its  lien  to  the  prop- 
erty insured:  and  in  People's  Fire  Insurance  Co.  vs.  Harts- 
liorne,  3  Norris,  453,  it  was  said  that  a  true  construction  of 
the  charter  of  this  company  "would  seem  to  restrict  the  lien 
thereby  acquired  to  the  buildings  insured,  and  the  land  cov- 
ered thereby,  with  reasonable  curtailage.  If,  therefore,  the 
policy  covered  no  real  estate;  if  the  premium  note  was  given 
for  insurance  on  personal  property  only,  we  think  the  lien 
could  not  be  sustained. '* 

The  insurance  effected  by  the  defendant  in  this  case  was 
on  personal  property  alone.  The  charter  of  the  plaintiff,  as 
construed  by  the  Supreme  Court,  confers  no  power  to  cre- 
ate a  lien  on  personal  estate.  In  the  case  cited  the  Court  say 
it  would  be  a  great  departure  from  the  whole  spirit  of  our 
laws  to  assume  an  intention  to  thus  create  a  lien  on  personal 
estate.     It  follows  that  the  rule  must  be  made  absolute. 
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[221]  IX  RE  ESTATE  OF  JOHN  BITLER. 

By  the  sottlement  and  confirmation  of  a  joint  account  by  executors, 
their  Joint  liability  is  admitted  and  adjudged.  The  fund  having  been 
delivered  to  them  on  the  credit  of  both,  each  is  in  equity  liable  for 
the  whole     . 

Rule  to  file  an  account. 

Persuing,  P.  J. 

The  will  of  John  Biller,  deceased,  was  admitted  to  probate 
on  the  7th  of  May,  iS()0.  After  directing  his  esiate,  real  and 
personal,  to  be  divided  into  eleven  etjual  shares,  the  will  con- 
tained this  provision;  "but  two  of  the  shares,  that  of  Maria  and 
of  Taniora,  shall  not  be  paid  to  them,  but  to  my  executors,  who 
shall  pay  to  them  the  interest  of  their  shares  yearly  as  long  as 
they  shall  live,  and  after  their  deaths  the  principal  with  inter- 
est shall  be  paid  to  their  children  respectively,  share  and  share 
alike  as  they  arrive  at  the  age  of  twenty-one  years."  Philip  M. 
Barrow  and  John  M.  Zimmerman,  who  were  witnesses  to  the 
execution  of  the  will,  were  appointed  by  the  testator  the  execu- 
tors to  carry  out  its  provisions,  and  both  accepted  the  trust. 
These  executors,  on  the  27th  of  October,  1865,  filed  a  joint  ac- 
count to  which  both  subscribed  the  aflfidavit.  After  charging 
themselves  with  the  inventory  and  other  items,  and  deducting 
the  credits  allowed,  they  reported  the  balance  in  their  hands  to 
l)e  $7,449.90.  Out  of  this  fund  they  made  a  distribution  to 
some  of  the  heirs  and  legatees,  but  paid  no  part  of  it  to  Maria 
Rupert  or  Tamora  (or  Tamsin)  Williams,  concerning  whom 
they  say :  **the  principal  of  the  shares  of  Maria  Rupert  and 
Tamsin  Williams  to  be  held  during  their  life  by  the  executors.'' 

Upon  the  petition  of  John  Williams  and  Tamsin  Williams, 
])resented  in  1870,  praying  for  a  citation  to  these  executors,  D. 
C.  Henning,  Esq.,  was  appointed  an  auditor  **to  report  the  Jaw^ 
and  the  facts."  He  took  a  large  amount  of  testimony  at  inter- 
vals between  the  23d  of  December,  1872,  and  the  7th  of  Dec, 
1874,  when  his  report  was  filed.  Both  Barrow  and  Zimmer- 
man, the  executors,  with  their  counsel  appeared  before  him. 
A  citation  followed  this  report,  after  which  the  following  entry 
ap))ears  of  record:  "And  now,  July  26,  1875,  it  is  adjudged 
''that  the  answer  of  John  M.  Zimmerman  and  Philip  M.  Bar- 
'*row  to  the  citation  issued  to  them  on  the  petition  of  John  Wil- 
*1iams  and  Tamsin  Williams,  in  right  of  said  Tamsm,  is  insuffi- 
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**cient;  and  that  the  said  John  M.  Zimmerman  and  PhiHp  M. 
**Rarr()w  are  herel)y  required  to  file  their  account  as  prayed  for 
*'in  said  citation,  on  or  before  the  25th  day  of  August  next,  or 
*'sh()\v  cause  why  an  attachment  should  not  issije."  It  does  not 
appear  from  anything  before  us  that  Zimmerman  paid  any  at- 
tention to  this  order  of  the  court.  P.  M.  Barrow,  on  August 
27th,  1875,  filed  what  purports  to  be  his  first  account  as  *'trus- 
tee"  for  Tamsin  Williams  under  the  will  of  John  Bitler,  de- 
ceased. In  this  account  he  charges  himself  with  **amount  of 
legacy  due  said  Tamsin  Williams  under  the  will  of  John  Hitler, 
as  per  auditor's  report,"  &c.,  $677.25,  and  takes  credit  for 
**cash  ])iid  William  Reagan  for  land  for  use  of  Tamsin  Wil- 
liams during  her  life  $450.00,"  under  the  date  of  A^iril  [222] 
1st,  1864.  As  explanatory  of  this  item  of  credit,  Mr.  Barrow 
a^)pen(le(l  the  following  statement  to  his  account:  *'On  the  ist 
**of  April,  1864,  the  accountant  at  the  instance  and  request  of 
*'the  said  Tamsin  Williams  and  John  Williams,  her  husband, 
**and  in  pursuance  of  an  express  agreement  between  them  for 
"the  jnu'pose,  did  advance  to  the  said  Tamsin  Williams  and 
"John  Williams  $450.00,  which  was  invested'  in  a  piece  of  land 
"then  purchased  by  them;  and  in  consideration  for  such  ad- 
"vance  it  was  agreed  by  and  between  them  that  the  said  ac- 
"countant  should  be  released  from  the  payment  of  interest  on 
"that  sum  during  the  lifetime  of  the  said  Tamsin  Williams,  and 
"the  accountants  have  not  been  paid  back,  or  received  the  said 
"sum  of  $450.00  in  any  way,  nor  have  they  it  in  their  control 
"or  possession." 

It  was  part  of  the  evidence  before  the  auditor,  that  the 
money  which  Barrow  here  claimed  he  had  advanceed  to  Mrs. 
Williams  and  her  husband,  and  which  had  not  been  paid  back, 
had  been  used  to  purchase  a  piece  of  land  which  had  previously 
l>een  conveyed  by  himself  and  Zimmerman,  as  executors  of 
John  Bitler,  deceased,  to  William  Reagan:  that  the  deed  was 
made  to  John  Williams,  a  man  of  intemperate  habits:  that  the 
land  was  sold  from  him  by  the  sheriff,  and  the  money  lost  be- 
cause (^f  the  negligence  of  the  executors  to  have  a  mortgage 
securing  it  recorded. 

To  this  account  of  Barrow  exceptions  were  filed,  and  Mr. 
Henning  was  again  appointed  an  auditor  to  revise  and  resettle 
it.    He  struck  out  the  above  items  of  charge  and  credit  as  not 
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properly  belonging  to  the  account,  and  found  that  there  was 
due  to  Tamsin  Williams  by  the  executors,  on  account  of  inter- 
est, the  sum  of  $348.21.  His  report  was  excepted  to,  confirm- 
ed by  the  court,  and  writ  of  error  taken  by  Barrow,  which  in 
due  time  was  non  pressed. 

On  the  return  of  the  record  to  this  court  rules  were  grant- 
ed on  the  executors  to  show  cause  why  they  should  not  pay  to 
Tamsin  Williams  the  amount  found  to  be  due  her  by  the  au- 
ditor's report.  A  rule  granted  Aprir28th,  1879,  required  this 
to  be  done  prior  to  the  12th  of  May,  1879,  the  failure  to  comply 
to  be  followed  by  an  attachment. 

It  appeared  on  the  hearing  that  Barrow  had  paid  one-half 
of  the  amount,  and  that  he  is  insolvent.  Zimmerman  made  no 
answer  till  the  2nd  of  June,  1879.  It  set  forth,  among  other 
things,  that  he  was  not  a  party  to  Barrow's  account,  that  he 
did  not  appear  before  the  auditor  appointed  to  restate  it,  and 
had  no  knowledge  of  the  proceedings.  The  .court  thereupon 
suspended  further  action  on  the  attachment  which  had  been  is- 
sued against  him.  The  counsel  for  Tamsin  Williams  next  ob- 
tained the  rule  now  before  us,  viz:  On  July  21st,  1879,  requir- 
ing John  M.  Zimmerman  to  file  his  account  as  directed  by  the 
order  of  the  Court  of  July  26th,  1875,  (l>efore  recited)  or  show 
•cause  why  an  attachment  should  not  issue. 

The  substance  of  the  answer  of  Mr.  Zimmerman  to  this 
last  rule,  is,  that  all  the  moneys  which  came  into  his  hands  were 
accounted  for  in  the  joint  account  filed :  that  there  then  remain- 
ed in  his  hands  a  balance  of  $164.55,  which,  with  the  consent 
of  Barrow,  he  retained  for  his  services ;  that  he  never  acted  as 
trustee  for  Tamsin  Williams,  received  no  moneys  nor  disbursed 
any  as  trustee ;  that  everything  in  relation  to  her  was  done  by 
Tiis  co-executor:  that  he  (Zimmerman)  had  no  knowledge  of 
the  purchase  of  the  real  estate  from  Reagan,  and  that  when  in- 
formed of  it  **he  remonstrated  [223]  with  Barrow,  and  told 
him  that  trouble  might  arise  from  it,  that  it  was  illegal  and  in- 
judicious,'' that  Barrow's  reply  was  that  he  (Barrow)  **had 
acted  on  his  own  responsibility,  and  if  any  liability  was  incur- 
red by  his  acts  as  trustee  he  would  pay  it.  that  this  affiant  should 
not  lose  a  cent,"  and  that  **having  no  money  in  his  hands  be- 
longing to  the  estate  either  as  executor  or  trustee  of  said  Tam- 
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&n  Williams,  it  is  utterly  impossible  for  him  to  file  an  account 
as  prayed  for  in  the  rule/' 

It  does  not  appear  from  this  answer  how  soon  after  the 
purchase  of  the  real  estate  Mr.  Zimmerman  acquired  knowl- 
edge of  it.  It  is  a  fair  inference  from  all  the  facts  and  cir- 
cumstances that  it  was  not  long.  A  reference  to  the  dates 
will  show  that  the  joint  account,  which  contains  a  distinct  ad- 
mission of  the  possession  by  the  executors  of  the  ^'principal'' 
bequeathed  to  Tamsin  Williams,  was  filed  more  than  eighteen 
months  after  the  advance  of  the  $450.00  by  Barrow  tg  Wil- 
liams and  wife,  and  the  purchase  of  the  Reagan  land.  With 
the  knowledge  that  this  transaction  was  illegal  and  injudi- 
cious w^e  think  the  law  required  more  from  Mr.  Zimmerman 
than  a  mere  remonstrance  and  the  acceptance  on  his  part  of 
a  promise  from  his  co-executor  to  keep  him  harmless.  When 
these  two  executors  settled  their  joint  account,  and  that  was 
confirmed,  the  confirmation  was  a  decree  of  the  Court  that 
they  jointly  had  the  balance  of  $7,449.90  of  the  estate  of 
John  Bitler  in  their  hands,  a  part  of  which  constituted  the 
share  entrusted  to  them  for  the  benefit  of  Tamsin  Williams 
and  her  children.  Haage's  Appeal,  5  Harris,  181.  By  the 
settlement  and  confirmation  of  a  joint  account,  showing  a 
balance  in  their  hands,  the  joint  liability  of  the  executors  is 
admitted  and  adjudged.  They  cannot  divide  the  fund  and 
so  divide  responsibility  as  to  make  each  only  liable  for  the  part 
he  took  charge  of.  If  the  confidence  of  one  executor  in  an" 
other  is  misplaced,  and  a  loss  results,  the  rule  applies,  whose 
is  the  negligence,  his  is  the  loss.  He  that  places  confidence 
should  watch  that  it  is  not  abused.  Ducommun's  Appeal, 
5  Harris.  268.  Hengst's  Appeal,  12  Harris,  413,  was  in 
some  of  its  facts  very  like  the  case  in  hand.  It  was  there 
decided  that  by  the  settlement  of  a  joint  account,  and  by  his 
remissness  with  respect  to  the  fund,  Michael  Hengst,  one  of 
the  executors,  became  liable  for  the  whole  fund,  whether  it 
came  into  his  hands  or  not.  Lewis,  C.  J.,  said  :  "A  joint  trust 
was  reposed  by  the  testator.  There  is  no  reason  to  believe 
that  it  would  have  been  reposed  in  either  of  the  trustees  sep- 
arately. With  a  full  knowledge  of  the  objects  of  the  tes- 
tator they  jointly  accepted  of  the  trust,  and  thereby  obtained 
possession  of  the  fund,  and  secured  the  compensation  for 
their  services.  Having  received  possession  of  it  on  their 
joint  credit,  thev  settled  a  joint  account  acknowledging  the 
balance  jointly  in  their  hands  to  be  disposed  of  according  to 
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the  will.  That  account  was  confirmed  by  the  Court.  It 
seems  to  be  settled  that  the  confirmation  of  a  joint  account 
discharges  a  previous  separate  liability,  and  establishes  by  ad- 
mission and  adjudication  a  joint  one,"  (citing  Haage's  Ap- 
peal and  Ducommun's  Appeal,  supra).  The  fund  having 
been  delivered  to  the  trustees  upon  the  credit  of  both,  each  is 
in  equity  answerable  for  the  whole.  This  is  the  prima  facie 
state  of  the  case.  T,he  first  duty  of  a  trustee  is  to  make  tfie 
fund  secure.  Id.  Using  almost  the  identical  language  of 
Judge  \\\K)dward  in  his  concurring  opinion  in  Hengst's  Ap- 
l)eal  we  say  that  the  purposes  for  which  Barrow  and  Zimmer- 
man held  this  money  were  plainly  expressed  in  John  Bitler's 
[224]  will.  They  could  be  at  no  loss  about  their  duty.  The 
law  taught  the  legatees  to  confide  in  them  both,  and  it  was 
for  themselves  to  decide  how  far  they  would  confide  in  each 
other.  If  Zimmerman,  when  he  learned  that  the  trust  money 
held  for  Tamsin  Williams  had  been  illegally  and  injudiciously 
appropriated,  made  no  effort  to  secure  it,  it  was  anything  but 
fidelity  to  the  trust.  He  was  bound  to  see  that  the  will  of 
his  testator  w^as  executed  concerning  this  legacy  as  well  as  in 
reference  to  other  matters. 

Passing  over  many  cases  bearing  on  this  question  we 
come  down  to  the  case  of  DeHaven  v.  Williams,  30  Smith, 
480.  After  adverting  to  the  distinction  between  executors 
and  trustees,  which  was  pressed  on  the  argument  of  this  rule. 
Judge  Hare,  whose  opinion  was  adopted  by  the  Supreme 
Court,  proceeds  as  follows :  It  is  at  the  same  time  equally 
well  established  that  executors  may  join  in  the  administration 
of  the  assets:  and  such  is  often  the  better  course  as  affording 
an  additional  guaranty  to  the  creditors  and  legatees.  Under 
these  circumstances  each  is  responsible  for  the  safe  keeping  of 
the  fund,  and  cannot  allege  the  neglect  or  misconduct  of  an- 
other as  an  excuse  for  a  loss  which  would  not  have  accurred 
had  he  been  diligent.  Mendes  v.  Guedalla,  2  J.  &  H.,  259. 
Ordinarily  an  executor  is  not  liable  for  non-feasance,  but  if 
be  enters  on  the  execution  of  any  part  of  the  trust  he  cannot 
stop  short,  and  must  do  all  that  is  requisite  to  conduct  the 
business  to  a  successful  termination.  An  executor  who 
imites  in  the  collection  of  a  debt  cannot  get  rid  of  his  respon- 
sibilitv  by  leaving  the  proceeds  in  the  custody  of  his  associate, 
and  should,  on  the  contrary,  take  such  measures  as  will  pre- 
vent the  fund  from  being  used  without  his  knowledge.  The 
place  of  safe  keeping  must  consequently  be  one  where  both 
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-can  exercise  a  control  or  supervision.  The  authorities  ac- 
cordingly agree  that  the  money  which  has  been  received  by  a 
co-executor  should  be  deposited  to  the  joint  account;  and  if 
this  precaution  is  not  observed  and  a  loss  ensues  through  the 
fraud  of  him  who  is  entrusted  with  the  fund,  a  chancellor  will 
visit  the  consequences  on  both.  See  Clough  v.  Bond,  3  Mylne 
&  Craig,  490 :  Langf(^rd  v.  Gascoyne,  1 1  Vesey,  333.  The 
circumstances  under  which  one  executor  may  act  without  *^he 
concurrence  of  the  others  are  discussed  in  this  case.  The 
right  is  a  concession  to  expediency,  which  would  not  be  made 
when  the  case  is  one  for  care  and  judgment,  and  it  is  possible 
for  all  to  unite  without  inconvenience. 

There  is  nothing  in  Jones'  Appeal,  8  W.  &  S.,  143.  relied 
on  by  counsel,  in  conflict  with  these  authorities.  There  the 
money  had  not  gone  into  the  hands  of  the  guardian  sought 
to  be  charged,  nor  had  he  united  in  settling  a  joint  account. 
See  Clark's  Ap])eal,  6  Harris,  175,  which  more  resembles  the 
case  in  hand.  It  was  the  case  of  two  guardians,  one  of  whom 
being  about  to  remove  delivered  to  his  co-guardian  the  prop- 
erty of  the  wards  in  his  hands.  He  subsequently  joined 
with  his  colleague  in  the  statement  of  a  joint  account,  and 
the  latter  afterwards  became  insolvent;  it  was  held  that  the 
former  was  liable  for  the  balance  due  the  wards. 

Mr.  Zimmerman  admits  that  he  acted  as  executor,  but 
denies  that  he  ever  acted  as  trustee  under  the  will  of  John 
Bitler,  and  to  this  distinction  much  importance  seemed  to  be 
attached  in  the  answer  and  on  the  argument.  We  do  not 
think  it  material,  but  it  may  be  proper  to  say,  that  every  trust 
and  confidence  reposed  by  the  will  in  Barrow  and  Zimmer- 
man [225]  was  as  executors,  co  Jiomicc,  and  nowhere  in  that 
instrument  are  they  styled  trustees.  This  is  an  old  contro- 
versy, one  which  was  begun  before  any  member  of  the  present 
bench  had  a  seat  upon  it.  It  is  high  time  that  it  was  brought 
to  a  close.  All  of  the  records  in  the  case,  the  depositions 
heretofore  taken,  &c.,  are  in  evidence  in  this  application.  We 
have  gone  to  some  labor  to  give  them,  and  the  multitudinous 
cases  on  the  subject,  a  fair  consideration.  They  have  led  us 
to  the  conclusion  that  by  his  admitted  acceptance  of  the  ex- 
ecutorship, evidenced  also  by  his  joining  in  the  conveyance 
of  the  real  estate  of  his  testator,  by  his  statement  of  a  joint 
account,  by  his  appearing  personallv  and  bv  counsel  before 
the  auditor  in  pursuance  of  a  joint  citation,  where  he  made  no 
such  claim  of  non-liability  as  he  now  sets  up:  and  by  Jiis  re- 
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taining  moneys  of  the  estate  in  compensation  for  his  ser 
vices,  Mr.  Zimmerman  has  placed  himself  in  a  position  of  le- 
gal responsibility  which  he  cannot  be  [>ermitted  to  throw  off 
to  the  i)()ssible  injury  of  those  who  have  been  taught  to  con- 
fide in  him. 

In  granting  this  rule  we  have  afforded  Mr.  Zimmerman 
the  ()p])ortunity  of  showing  to  the  court  that  the  balance 
foun(l  by  the  auditor's  report  as  due  by  the  executors  to  Tam- 
sin  Williams  was  in  any  respect  unjust  or  incorrect.  It  is, 
therefore,  we  think,  the  plain  duty  of  the  executors  to  pay 
without  further  litigation  the  amount  adjudicated  to  be  due 
her.  Mr.  Barrow  having  complied  with  the  order  of  the 
court  to  file  an  account,  Mr.  Zimmerman  alone  is  in  con- 
tempt. 

And  now,  Xov.  3rd,  1879.  R"^^  made  absolute,  unless 
the  said  John  M.  Zimmerman  shall  pay  or  cause  to  be  paid 
to  Tamsin  Williams,  or  her  attorney,  w^ithin  thirty  days  after 
notice,  the  sum  or  any  balance  thereof  ascertained  to  be  due 
and  payable  to  her  by  the  report  of  D,  C.  Henning,  Esq.,  filed 
March  26th,  1877. 


ORPHANS'  COURT  OF  SCHUYLKILL  COUNTY. 

IX  RE  ESTATE  OF  MARY  C.  BERLUCHY,  Dece.vsed. 

1.  The  Orphans*  Court  will  not  order  a  sale  of  the  decedent's  real 
estate  for  the  payment  of  debts  subject  to  the  life  estate  of  the  hus- 
band. 

2.  The  real  estate  can'  only  be  sold  for  the  payment  of  debts  where 
there  is  a  deficiency  of  assets,  but  not  for  the  misapplication,  waste 
or  insolvency  of  the  executor  or  administrator. 

3.  A  decree  of  the  Orphans'  Court  is  conclusive  of  every  matter 
passed  upon  in  the  account  and  cannot  be  questioned  In  a  collateral 
proceeding. 

Rule  to  vacate  order  of  sale  of  Real  Estate. 

Walker,  J. 

The  facts  of  the  case  are  as  follows :  Mrs.  Mary  C.  Ber- 
hichy  (Heel  in  September.  1855,  intestate,  leaving-  no  issue,  but 
leaving  to  survive  her  a  husband,  brothers  and  sisters.  She 
died  seized  of  certain  real  estate  in  Pottsville  and  some  [)er- 
sonal  estate  mentioned  in  the  inventory.  Letters  of  adminis- 
tration upon  her  estate  were  granted  to  her  husband.  Dr.  Sam- 
uel Berluchy.  (m  the  20th  of  December,  1856,  and  on  the  12th 
of  January,  1857,  an  inventory  was  filed,  showing  assets  to  the 
amountt.f  ?900.     At  the  time  of  Mrs.  Berluchy's  death  her  real 
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estate  was  incumbered  by  a  mortgage  of  $2,000  which  she  has 
executed  on  the  19th  of  July,  1854,  and  which  she  reduced  by 
the  payment  of  $1,000.  On  the  26th  of  August,  1862,  the 
amount  due  upon  the  mortgage  with  interest  to  that  date  was 
[226]  ascertained  by  arl)itrators  to  be  $1,445.17.  On  the  i8th 
of  June,  1874,  the  administrator  filed  his  account  showing  a 
balance  due  to  him  of  $796.30.  There  were  no  exceptions  filed 
to  this  account,  and  on  loth  of  December,  1874,  it  was  con- 
firmed absolutely.  The  account  as  filed  shows  no  interest  w^as 
charged  upon  the  assets  received.  On  the  28th  of  January, 
1875,  an  order  was  granted  by  the  court  to  sell  the  real  estate 
of  Mrs.  Berluchy  for  the  debts  of  the  estate  (subject  to  her 
husband's  Hfe  interest.).  The  present  rule,  at  the  instance  of 
her  heirs,  is  to  vacate  this  order  of  sale  on  the  grounds : 

1st.  That  there  can  l>e  no  such  sale  of  the  property  for 
debts  of  the  decedent  subject  to  the  life  interest  of  the  husband. 

2(1.  That  the  administrator  being  tenant  for  life  of  the 
estate  is  obliged  to  pay  out  of  his  ow^n  pocket  the  interest  on 
the  mortgage  during  his  life.  Having  failed  to  do  this,  he  can- 
not ask  for  the  sale  of  the  property  to  pay  the  debts. 

3d.  That  the  lien  of  decedent\s  debts  having  expired  of 
the  five  years  by  the  Act  of  Assembly,  the  real  estate  is  there- 
by discharged  from  the  payment  of  them. 

On  the  part  of  the  administrator  it  is  contended  that  as 
his  account  shows  a  balance  due  him,  and  no  exceptions  having 
been  filed,  but  the  same  having  been  confirmed  absolutely,  it  is 
conclusive  and  cannot  now  be  attacked  collaterally  in  this  pro- 
ceeding. The  power  of  the  court  to  correct  an  order  if  un- 
doubtedly issued  where  no  injury  is  done  to  innocent  persons 
is  beyond  doubt.     It  needs  no  authority  to  sustain  this. 

First.  As  to  the  sale  of  real  estate  subject  to  the  life  estate 
of  the  tenant — can  this  be  done? 

Heirs  at  law  take  the  estate  of  the  decedent  subject  to  the 
payment  of  the  debts.  Where  there  are  several  estates  in  land, 
such  as  a  tenant  for  life  with  remainder  in  fee,  it  w^ould  be  in- 
equitable to  cast  the  burden  of  the  payment  of  the  debts  solely 
upon  one  of  the  interests  and  exclude  the  others.  This  would 
be  done  if  the  property  were  sold  subject  to  the  life  estate  of 
Dr.  Berluchy.  The  life  estate  of  the  husband  like  the  widow's 
dower,  does  not  attach  until  all  the  debts  are  paid.     It  isra  mere 
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incident  of  the  marital  relation.  Dower  is  barred  by  a  sale 
under  a  levari  facias  and  mortgage  executed  by  the  husband 
alone.  Scott  vs.  Crossdale,  2  D.  127-.  So  a  sale  under  testa- 
mentary power  for  the  payment  of  debts,  bars  the  dower — 
Hauman  vs.  Spear,  i  Y.,  553.  Or  a  sale  by  order  of  the  Or- 
phans' Court.  Helfrich  vs.  Obermeyer,  3  H.,  115.  In  Mit- 
chel  vs.  Mitchel,  8  Barr,  127,  in  the  language  of  Judge  Rog- 
ers, **it  is  in  all  respects  subordinate  to  the  rights  of  creditors. 
She  (the  widow)  is  only  entitled  to  the  surplus  after  satisfying 
their  claims."  And  as  Judge  Woodward  says  in  Directors  of 
the  Poor  vs.  Rover,  7  Wright,  153,  **Lan(ls  are  assets  for  the 
payment  of  debts.  *  ♦  *  *  When  a  debtor's  lands 
are  converted  into  money  for  the  payment  of  his  debts,  the 
whole  estate,  the  widow's  dower  as  well  as  the  husband's  inter- 
est, is  sold  and  converted."  That  the  sale  is  to  be  subject  to 
the  life  estate  of  the  tenant  is  a  sufficient  ground  for  vacating 
this  order.  The  second  reason  assigned  for  vacating  the  order 
of  sale,  in  my  opinion,  is  untenable.  Xo  doubt,  as  the  admm- 
istrator  was  the  tenant  for  life,  it  was  his  duty  to  pay  the  inter- 
est on  the  mortgage  as  it  accrued.  The  rule  laid  down  in  i 
Story's  Equity  Jurisprudence  Sec.  488,  in  regard  to  the  pay- 
ment of  interest  upon  a  mortgage  upon  the  estate  of  a  dece- 
dent is,  that  a  tenant  [227]  for  life  of  an  equity  of  redemp- 
tion is  bound  to  keep  down  and  pay  the  interest,  although  he  is 
under  no  obligation  to  pay  the  principal.  Saville  vs.  Saville, 
2  Atk.  464.  Shrewsbury  vs.  Shrewsbury,  i  Vesey,  Jr.,  233. 
Hilard  on  Real  Property,  97,  Sec.  10  and  notes.  But,  if  the 
order  had  been  to  sell  the  real  estate  of  the  decedent  for  the 
payment  of  debts  (not  exempting  Dr.  Berluchy)  under  the  au- 
thorities cited  and  collected  we  would  not  disturb  the  order. 
The  account  shows  that  $900  were  received  as  assets  of  the  es- 
tate on  the  13th  of  January,  1857.  There  was  $1,000  of  the 
principal  of  the  mortgage  then  due.  which  after  deducting  the 
amount  of  the  assets  in  hand  would  leave  $100  still  due.  This 
in  a  suit  by  the  mortgagee  would  carry  costs,  for  the  adminis- 
trator was  not  bound  to  pay  any  more  of  the  principal  debt  than 
he  had  assets  in  hand.  Cobaugh's  Appeal,  12  Harris,  145. 
If  the  administrator  then  paid  the  $100  out  of  his  own  funds 
with  the  costs  of  suit  and  the  commission  due  him  and  his  let- 
ters of  administration,  thev  would  constitute  such  a  debt  for 
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the    payment  of    which  an  order  of  sale  might    properly    be 
granted. 

But  it  is  contended  that  the  account  showing  $796.30  as 
due  the  administator  is  incorrect,  inasmuch  as  it  does  not  in- 
clude interest  on  the  money  received  by  him.  This  is  no  doubt 
so.  Yet  surely  it  furnishes  no  reason  why  a  sale  of  the  real 
estate  should  not  be  granted  for  the  payment  of  debts  that  do 
€xist.  If  the  account  is  incorrect  it  was  the  duty  of  the  heirs 
to  file  exceptions  to  it  under  the  rules  of  court.  That  they  did 
not  do  so  raises  the  presumpton  that  they  were  satisfied  with 
it.  It  is  certain  that  in  prtKcedings  for  the  sale  of  the  real  es- 
tate we  cannot  in([uire  into  the  correctness  of  the  account  if  it 
appear  that  the  assets  received  by  the  administrator  are  not 
sufiicient  to  pay  the  legal  debts  of  the  decedent.  Cobaugh's 
Ap[>eal,  12  Harris,  143.  The  decree  of  the  Orphans'  Court 
confirming  the  account  was  conclusive  of  every  matter  passed 
upon  in  the  account  and  caimot  be  questioned  in  this  collateral 
proceeding,  i  Rawle,  357;  2  Watts,  259:  17  S.  &  R.,  336; 
10  Barr,  240;  2  Rawle,  301  :  12  Harris,  143.  In  the  last  case 
(Cobaugh's  Appeal,  12  H.,  124,)  C.  J.  Black,  says,  *'but 
whether  right  or  wrong  the  decree  was  conclusive  of  the  fact 
on  which  it  was  founded  that  the  executors  had  a  balance  due 
them  for  which  the  land  was  l)ound.  If  the  account  of  this 
administrator  is  wrong  the  heirs  have  ample  remedy  pointed 
out  in  the  act  of  the  13th  of  October,  1840.  by  bill  of  review^ 
(Pur.  Dig.  1 109  pi.  49.)  True,  the  orphans'  court  which  is 
a  court  of  equity  will  not  order  the  sale  of  deredent's  real  es- 
tate where  the  account  shows  that  the  administrator  had  assets 
in  his  hands  sufficient  to  pay  the  debts  but  misapplied  the  funds. 
The  real  estate  would  in  such  case  be  discharged.  Chief  Jus- 
tice I^wis  in  Hanna's  Appeal,  7  C.  57,  lays  down  the  rule 
^'that  the  real  estate  is  liable  on  a  deficiency  of  assets  but  not 
for  misapplication,  waste  or  insolvency  of  the  executor."  This 
is  the  doctrine  of  Pry's  Appeal,  8  Watts  253,  relied  upon  by  the 
counsel  for  the  heirs  and  was  a  case  of  misapplication  of  the 
assets.  Dr.  Berluchy's  account  shows  that  the  assets  were  not 
sufficient  to  pay  the  debts  upon  the  basis  of  any  calculation, 
and,  therefore,  whether  the  account  be  right  or  wrong  it  cannot 
he  corrected  in  these  proceedings. 

3d.  Another  point  remains  to  be  noticed  as  to  the  lien  of 
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the  debts.  The  24tli  section  of  the  act  of  24th  February,  1834, 
(Pur.  Dig.  422,  pi.  88,),  limiting  the  lien  of  decedent's  debts  on 
his  real  estate  to  [22^]  five  years,  expressly  exempts  from  its 
operation  those  secured  by  mortgage  or  judgment,  and  in  Co- 
baugh's  Appeal,  12  Harris,  143,  it  is  ruled  that  this  section 
does  not  include  the  expenses  of  the  administrator  or  the  com- 
pensation of  the  executor,  but  it  is  intended  to  apply  only  to 
debts  incurred  by  the  decedent.  The  argument,  therefore, 
that  the  balance  due  the  administrator  is  not  such  a  lien  for  the 
payment  of  which  the  real  estate  can  be  sold  is  answered  by 
the  fact  that  it  is  a  part  of  the  mortgage  principal  and  express- 
ly excluded  from  the  operations  of  the  act.  The  administrator 
was  not  bound  to  pay  the  principal  of  the  mortgage  further 
than  the  assets  would  reach,  and  if  he  did  pay  the  whole  of  the 
amount  after  suit  brouglit  he  would  stand  in  the  same  relation 
to  the  heirs  as  the  mortgagee  under  the  ruling  of  McCreedy's. 
Appeal,  5  \V.  &  S.  397. 

But  as  the  order  is  to  sell  the  real  estate  subject  to  the  in- 
terest of  the  tenant  for  life  (which  in  our  opinion  cannot  be 
done)  the  rule  must  be  made  absolute. 


SUPREME  COURT  OF  PENNSYLVANIA. 


CAKE   V.   THE   PHILADELPHIA   AND    ERIE  RAIL- 
ROAD CO. 

When  a  case  is  reversed  in  the  Supreme  Court  and  a  procedendo  or- 
dered, the  Court  below  may  set  aside  the  report  of  veiwerg  because 
the  damages  are  excessive. 

Certiorari   to   the   Court   of  Common    Pleae    of    Northumberland' 
County. 

Bechtkl,  J. 

Gordon.  J.,  October  6th,  1879. 

The  original  action  of  the  court,  disallowing  the  excep- 
tions to  the  rep(.rt  of  the  viewers,  was  not  its  final  judgment, 
nor  intended  so  to  he.  It  was  merely  preliminary  to  the  trial 
of  the  appeal  which  had  been  taken  hy  the  railroad  company. 
W'lien  the  judgment  on  that  appeal  was  reversed  by  this  court, 
and  a  procedendo  awarded,  the  court  below  had  something  to 
do  in  order  to  the  final  disposition  of  the  proceedings.  Had 
the  appeal  stood,  it  would  hardly  have  been  contended  that  the 
trial  upon  it  was  not  good  because  of  the  precedent  action  of 
ih'j  C(nrt  dismissing  certain  of  the  exceptions  undisposed  of; 
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it  being  then  supposed,  that,  upon  the  question  involved  in  that 
exception,  a  jury  must  pass.  This,  however,  was  a  mistake, 
and,  when  this  was  ascertained,  this  duty  was  left  where  the 
Act  of  Assembly  had  placed  it — with  the  court. 

The  court  must  then  either  approve  or  disapprove  of  the 
report  of  the  viewers  as  to  the*  amount  which  they  had  as- 
sessed as  damages.  The  court  was  asked  to  enter  judgment 
upon  the  report,  but  this  would  have  been  an  approval  of  the 
report,  and  this  the  court  refused  to  do,  because  it  considered 
the  damages  to  be  excessive.  What  remained  then  was  to  set 
aside  the  action  of  the  viewers,  and  this  was  done.  That  the 
court  had  originally  the  power  to  set  aside  the  report  for  this 
reason  is  not  doubtful :  Pennsylvania  Railroad  v.  Hieter,  8 
Barr,  445.  But  if  such  was  its  power  originally,  we  cannot 
see  how  the  subsequent  procedings  could  have  taken  it  away. 

Writ  quashed. 

H.  T.  Beardsley.  J.  B.  Packer  and  W.  C.  Packer,  Esqs., 
for  plaintiff  in  error. 

Joshua  W.  Comley  and  J.  Adam  Cake,  Esqs.,  for  defend- 
ant in  error. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[2291  SPOHN  v.  STEIX,  et  al. 

1.  The  court  gives  great  weight  to  a  master's  report,  because  of  his 
superior  opportunities  of  judging  of  the  credibility  of  witnesses  and 
the  effect  of  their  testmony. 

2.  The  report  of  a  master  will  not  be  set  aside,  unless  upon  clear 
evidence  of  plain  mistake. 

Exception«  to  master's  report. 

The  master  finds  that  tlie  road  as  claimed  by  the  plaintiff, 
under  l)ill,  is  substantially  the  same  as  that  which  is  testified  to 
have  existed  and  l)een  used  from  1820  to  this  date.  He  further 
finds  that  it  existed  as  a  jniblic  road  for  more  than  21  years 
prior  to  1845.  Phillips'  Ai)i)eal,  18  Smith,  130,  says,  the  court 
gives  great  weight  to  a  master's  report,  because  of  his  superior 
opportunities  of  judging  of  the  credibility  of  witnesses  and  the 
effect  of  their  testimony.  In  Crowell  vs.  James,  2  \V.  N.  176, 
Hke  ruling  is  found,  and,  were  it  necessary,  other  cases  could 
he  cited  in  which  the  same  doctrine  has  been  held.  In  Sproull's 
Appeal  21,  Smith  137,  and  Trexler  vs.  Mennig,  2  W,  N.  C. 
^TJ.  we  are  told  that  the  report  of  a  master  will  not  be  set  aside, 
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unless  upon  clear  evidence  of  plain  mistake.  The  exceptions 
in  this  case  were  argued  l>efore  two  of  our  number  (Judge 
Pershing  and  myself).  We  have  examined  the  testimony,  as 
well  as  the  many  authorities  to  which  our  attention  was  then 
directed.  The  examination  thus  made  failed  to  disclose  such 
**clear  evidence  of  plain  mistake"  as  w(/uld  make  it  proper  to 
disturb  the  finding  of  the  master.  This  conclusion  upon  the 
l)art  of  the  court  is  fatal  to  the  case  of  the  defendants  and  ren- 
ders it  unnecessary  that  any  other  questions  in  the  case  should 
l)e  noticed. 

And  now,  January  12,  1880,  the  excei)tions  to  the  report 
of  the  master  and  examiner  in  the  above  case  are  herel)y  over- 
ruled and  the  report  is  confirmed. 


ORPHANS'  COURT  OF  LUZERNE  COUNTY. 


EROH'S  ESTATE. 

When  money  may  be  paid  into  court.     Authorities  cited. 
Petition  for  leave  to  pay  money  into  court. 

Rhone,  P.  J. 

Judging  from  the  frecjuency  with  which  this  question  has 
been  presented  we  have  l)een  led  to  present  a  synopsis  of  the 
instances  in  which  this  court  is  authorized  to  order  or  allow 
the  payment  of  money  into  court,  so  far  as  they  have  come  to 
our  knowledge. 

.After  a  sale  under  proceedings  in  partition  the  fund  may, 
in  the  discretion  of  the  court,  be  ordered  into  court.  Act  of 
28th  of  .\pril,  1868,  Sec.  i,  I'urd.  443. 

The  owner  of  real  estate  charged  by  a  proceeding  in  this 
court  with  any  money  payable  at  a  future  period  may,  when  the 
same  shall  have  become  [230]  payable,  pay  the  amount  of 
such  charge  into  court.  Act  of  17th  May,  1866.  Sec.  2.  Purd. 
1 1 1 1. 

Where  a  recognizance  is  given  in  a  proceeding  in  parti- 
tion the  court  may  order  the  amount  due  on  it  into  court  for 
distribution.     .Act  of  29th  Alarch,  1832,  Sec.  49,  Purd.  442. 

Where  a  legacy  is  charged  on  land  the  devisee  of  such 
land,  or  any  owner  thereof,  may  pay  the  amount  into  court. 
Act  of  1st  May.  1861,  Sec.  i,  Purd.  450. 

If  a  sale  of  real  estate  be  made  by  an  executor  under  a 
will  for  payment  of  debts,  or  legacies  for  the  support  of  chil- 
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dren,  or  for  distribution,  or  other  purpose,  the  purchaser  may 
pay  the  purchase  money  into  court.  Act  24th  February,  1834, 
Sec.  19,  Purd.  431. 

The  court  may  (hrect  investment  of  the  fund  w  here  a  dis- 
tributee or  legatee  is  unable  to  give  a  refunding  bond  when  re- 
quired.    Act  of  24th  I^^bruary,  1834.  Purd.  448. 

Where  a  fund  awaiting  distributing  is  in  dispute  an  ex- 
ecutor should  invest  it  or  pay  into  court.  Gray  s  Appeal,  7 
Smith  46. 

Where  the  names  and  number  of  those  entitled  to  a  fund 
are  unknown,  the  court  may  order  it  paid  int*  court  to  await 
further  order  and  decree.    Gable's  Executors,  4  Wright,  231. 

This  case  comes  under  the  last  designated,  and  the  prayer 
of  the  petitioner  is  granted  at  his  own  costs. 


SUPREME  COURT  OF  PENNSYLVANIA. 


THE  UXIOXTOWX    BUILDING  AND  LOAN  ASSO- 
CIATIOX'S  APPEAL. 

1.  Judgments  are  entitled  to  payment  according  to  their  priority, 
and  when  the  holder  of  a  judgment  waives  his  right  to  claim  the  fund 
produced  by  the  sale  of  the  debtor's  real  estate,  on  a  mortgage  subse- 
quent to  his  judgment,  it  does  not  prejudice  his  right  to  claim  the 
money  made  by  another  sale  of  ofher  property  on  another  mortgage 
also  subsequent  to  his  judgment. 

2.  Subsequent  creditors  claiming  equities  must  notify  him,  other- 
wise he  is  not  bound  to  assert  hs  right  to  claim  the  first  fund,  nor  to 
know  of  the  existence  of  any  subsequent  incumbrance. 

Appeal  from   the  decree  of  the  Court  of  Common  Pleas  of  Fay- 
ette County. 

On  December  5th,  1874,  judgments  were  entered  in  favor 
of  Benjamin  Boyce,  against  George  A.  Torrence,  on  awards  of 
arl)itrators,  and  on  December  22nd,  1876,  verdicts  were  entered 
on  the  same.  On  April  23rd,  1875,  a  mortgage  was  recorded 
in  favor  of  the  Uniontown  Building  and  I.oan  Association 
against  George  A.  Torrence  and  Joseph  Johnston,  upon  the 
National  House  property,  in  Uniontown.  On  the  same  day 
was  recorded  a  mortgage  on  the  208  acres  of  land,  in  Dunbar 
township,  against  George  A.  Torrence.  and  in  favor  of  Mack- 
intosh. Hemphill  &  Co.  Judgment  was  entered  on  the  bond 
accompanying  this  latter  mortgage,  and  an  execution  issued 
thereon,  the  property  subject  to  the  mortgage  was  sold  to  the 
plaintifif  in  the  writ,  and  the  purchase  money  credited  on  the 
execution.    Afterwards  a  scire  facias  was  issued  upon  the  Un- 
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iontovvn  Building  and  Loan  Association  mortgage,  judgment 
entered,  a  levari  facias  issued,  and  the  National  House  prop- 
erty sold.  [231]  Mackintosh,  Hemphill  &  Co.  having  taken 
assignment  of  the  balance  due  on  the  Boyce  judgments,  which 
\vere  first  liens  on  both  the  properties,  claimed  from  the  sheriff 
enough  of  the  half  interest  of  George  A.  Torrence  in  the  money 
realized  from  the  latter  sale  to  pay  the  balance  due  on  said 
judgments,  and  obtained  a  rule  on  the  sheriff  to  pay  the  money 
into  court,  which  was  accordingly  done,  and  an  auditor  ap- 
pointed to  ascertain  who  was  entitled  to  it.  The  auditor  award- 
ed in  favor  of  the  Boyce  judgments,  holding  that  the  waiver 
of  the  precedence  of  those  judgments  as  to  the  fund  realized  at 
the  first  sale  did  not  prejudice  their  lien  against  the  property 
sold  at  the  second  sale.  That  if  there  were  any  equities  which 
would  compel  the  holder  of  those  judgments  to  receive  satisfac- 
tion from  any  particular  fund,  he  must  l)e  notified  of  them  in 
time  to  prevent  loss  to  him  by  a  waiver  of  snch  precedence; 
citing  Bank  of  Penna.  v.  Winger,  i  Rawle.  295 :  Konigmaker 
V.  Brown,  2  Harris,  274;  Addams  v.  Hefferman,  9  Watts,  529. 
Exceptions  were  overruled,  the  auditor's  report  confirmed,  and 
the  Uniontown  Building  and  Loan  Association  api)ealing,  as- 
signed the  confirmation  for  error. 

Per  Curiam.     November  28th,  1879. 

The  learned  auditor  and  the  court  below  were  right,  we 
thinf:.  in  holding  that  the  Boyce  judgments  were'  entitled  to  be 
paid  according  to  their  priority.  The  holders  of  those  judg- 
ments were  not  bound  to  claim  their  money  from  the  first  fund 
produced  by  the  sale  of  the  debtor's  estate.  If  there  were  any 
equities  in  these  appellants,  they  should  have  given  notice  to 
them  to  make  such  claims ;  for  a  judgment  or  mortgage  cred- 
itor is  not  bound  to  know  of  the  existence  of  ^my  subsequent 
incumbrances.  The  appellants  contend  thpt  Mackintosh, 
Hemphill  &  Co.,  who  purchased  the  Boyce  judgments,  stand  in 
a  different  position  from  what  Boyce  himself  would  have  done. 
But  we  are  unable  to  see  why  that  should  be  so  and  affirm  this 
decree  upon  the  opinion  of  the  learned  judge  below. 

Decree  affirmed  and  appeal  dismissed,  at  the  costs  of  the 
appellants. 
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COURT  OF  COMMON   PLEAS  OF  SCHUYLKILL  COUNTY. 


BOYER  vs.  MUTUAL  SAVING  FUND  ASSOCIATION. 

1.  To  entitle  a  party  to  a  writ  of  mandamus,  he  must  show  a  com- 
plete and  perfect  legal  right,  and  that  he  has  no  adequate  and  specific 
remedy  at  law. 

2.  The  writ  is  never  awarded  in  doubtful  cases. 

3.  A  corporation  will  not  be  compelled  to  issue  stock  in  excess  of 
the  amount  authorized  by  its  charter. 

4.  No  act  of  a  corporation  can  enlarge  its  chartered  powers  either 
as  to  the  subject  on  which  it  is  Intended  to  operate,  or  the  property  of 
the  corporation. 

Statement  of  Facts — Petition  for  a  Mandamus. 

The  Mutual  Saving  Fund,  of  Pottsville,  was  organized  in 
September.  1871.  R.  C.  Green  was  tlie  president,  Charles  W. 
Wells  the  secretary,  and  A.  J.  Huntzinger  the  treasurer,  at  the 
time  the  transactions  out  of  which  the  present  controversy  or- 
iginated took  place. 

The  number  of  shares  was  not  to  exceed  2,500,  of  the 
value  of  $200  each.  Prior  to  September,  1875,  no  certificates 
were  issued  to  the  shareholders.  The  evidence  of  member- 
ship was  the  possession  of  a  receipt  [2;i2]  book  issued  by  the 
association  to  each  shareholder,  in  which  the  monthly  pay- 
ments were  entered,  and  which,  in  addition,  contained  a  print- 
ed copy  of  the  constitution  and  by-laws. 

A  by-law  specified  the  times,  and  a  resolution  of  the  board 
of  directors  fixed  the  place  when  and  where  payments  were  to 
be  made  by  the  members  of  the  Saving  Fund.  In  many  in- 
stances, however,  payments  were  made  to  C.  \V.  Wells,  the  sec- 
retary, at  times  and  places  different  from  those  prescribed.  The 
officers  of  the  company  had  knowledge  of  this  practice  and 
made  no  objection  to  it. 

Prior  to  September  or  October,  1879.  no  transfer  book 
was  kept  by  the  Association.  When  shares  were  transferred 
an  entry  was  made  in  the  receipt  book  called  the  register  by 
the  secretary. 

Dr.  F.  W.  Boyer,  the  plaintiff,  was  not  a  purchaser  of  or- 
iginal shares  in  the  stock  of  the  society. 

The  stock  he  claims  to  own  was  purchased  from  Charles 
W.  Wells.  An  arrangement  was  entered  into  between  Boyer, 
Wells  ^nd  H.  C.  Dornan  to  deal  or  trade  in  the  shares  of  the 
Mutual  Saving  Fund  for  their  mutual  profit.  This  was  short- 
ly after  extended  to  the  shares  of  the  Anthracite  Saving  Fund, 
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of  which  Boyer  and  Dornan  were  officers.  In  pursuance  of 
the  first  agreement,  C.  W.  Wells  entered  the  name  of  F.  W. 
Boyer  in  a  receipt  book,  on  the  first  page  of  which  appears  this 
certificate  in  the  handwriting  of  Wells : 

**I  hereby  certify  that  Dr.  F.  W.  Boyer  ow^ns  forty-six 
shares  of  stock  of  the  Mutual  Saving  Fund,  of  Pottsville,  fully 
paid  to  this  date.  C.  W.  Wells,  Sec'y. 

Pottsville,  1 1  Fcb'y,  73. 

On  another  page  of  this  receipt  book  are  ♦^hese  entries : 
**Feb.  nth,  1873.    These  forty-six  shares  transferred  to 
Cyrus  Sheetz,  as  collateral  security."      C.  W.  Wells,  Sec'y. 
**Forty-four  of  these  shares  transferred  to  C.  W.  Wells. 

C.  W.  Wells,  Sec*y. 
**Dec.  31st,  1873.    These  shares  are  fully  paid  to  date." 

C.  W.  Wells,  Sec'y. 
Dr.  Boyer's  testimony  is,  that  he  held  forty-four  of  these 
shares  in  trust  for  Wells  and  Dornan,  and  the  other  twenty-two 
shares  in  his  own  right.  From  Cyrus  Sheetz,  the  sum  of 
$1,150  was  borrow-ed  in  September,  1873,  in  furtherance  of 
the  arrangement  between  Boyer,  Wells  and  Dornan.  For  this 
Boyer  gave  his  note,  with  Dornan  for  indorser.  There  was  al- 
so given  to  Sheetz  the  receipt  book  containing  the  certificate 
for  forty-six  shares  in  Boyer's  name,  as  collateral  security,  and 
it  was  held  by  him  till  the  payment  of  the  note  about  Septem- 
ber, 1873,  when  it  appears  to  have  been  given  into  the  posses- 
sion of  Wells.  Boyer  did  not  see  the  receipt  book  until  some- 
time after  it  w^as  in  the  possession  of  Sheetz;  nor  was  the  .book 
at  any  time  in  his  (Boyer's)  possession  till  December  31st, 
1873,  when  he  received  it  from  Wells,  in  w^hose  hands  Boyer 
had  seen  it  the  previous  October. 

Boyer  paid  nothing  on  these  twenty-two  shares  at  the  time 
the  receipt  book  was  made  in  his  name.  The  agreement  was 
that  he  should  pay  the  monthly  installments  on  the  forty-six 
shares  till  the  amount  would  equal  the  price  or  value  of  his  por- 
tion, viz :  twenty-two  shares.  These  payments  Boyer  testifies 
he  made  in  this  way :  To  Wells,  in  [233]  cash  and  checks 
$462 ;  to  Sheetz,  interest  on  the  note  held  by  him  $39:  to  Dor- 
non  by  giving  him  credit  for  the  amount,  $116.35. 

From  this  point  on  Dr.  Boyer  testifies  that  he  made 
monthly  payments  on  twenty-two  shares;  seven  of  these  pay- 
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ments  of  $22  each  he  states  were  to  be  made  by  Wells  on  ac- 
count of  his  indebtedness  to  him,  Boyer,  and  were  not,  there- 
fore, paid  directly  by  himself,  f  One  of  these  payments,  Novem- 
ber 17th,  1874,  for  ^22,  is  receipted  for  by  Samuel  Garrett;  the 
others  by  C.  \V.  Wellls.  On  December  8th,  1874,  Dr.  Boyer 
lx>ught  eight  additional  shares  from  C.  W.  Wellls,  paying 
therefor  his  check  for  $300,  and  giving  him  a  credit  for  $78.80 
on  acccnmt  of  professional  services  which  had  been  and  were 
to  be  rendered.  This  entry  of  this  transaction  is  made  on  the 
receipt  bock,  under  date  of  December  i6th,  1874: 

"Eight  shares  fully  paid  transferred  to  Dr.  F.  W.. 
Boyer.  C.  W.  Wells,  Secretary." 

The  receipt  book  of  Dr.  Boyer  shows  monthly  payments 
of  $30  each  month  from  January  to  August,  1875,  inclusive. 
One  of  these  is  receipted  for  (July  20)  by  John  M.  Miller;  the 
others  by  C.  W.  Wells.  In  September,  1875,  the  committee  of 
the  Association  refused  to  receive  the  monthly  installments 
from  Dr.  Boyer.  It  was  alleged  that  his  name  was  not  found 
on  th?  register,  and  that  he  was  not  a  member  of  the  Associa- 
tion: that  the  payment  made  to  S.  Garrett  on  November  17th,. 
1874,  and  that  made  to  John  M.  Milller,  July  20th,  1875, 
amounting  to  $52,  were  received  by  mistake,  and  this  amount 
the  Association  offered  to  refund  to  Boyer.  The  refusal  to  re- 
ceive moneys  from  Boyer  as  a  shareholder  was  repeated  in 
October  and  November,  1875.  At  the  time  of  the  first  refusal, 
viz :  September,  1875,  it  had  been  ascertained  that  Wells  was  a 
defaulter  to  the  Avssociation. 

The  books  of  the  Association  kept  by  Wells  contained 
many  erasures  and  alterations.  The  weight  of  the  testimony 
is,  that  Boyer's  had  been  placed  in  the  register  opposite  the 
number  of  his  book,  686,  and  afterwards  erased,  and  it  indi- 
cates Wells  was  the  party  who  made  these  erasures  and  altera- 
tions. 

\rticle  7,  of  the  constitution  of  the  Saving  Fund,  provides 
that  "for  every  share  each  holder  of  the  same  shall  pay  an  initia- 
tion fee  of  one  dollar  and  monthly  installments  of  one  dollar  un- 
til the  dissolution  of  the  Association.''  Article  8  recpiires  new 
members,  when  admitted,  to  pav  one  dollar  initiation  fee  and 
tlie  actual  value  of  the  share  at  the  time.  The  by-laws  directed 
tliat  all  payments  should  be  made  at  a  place  to  be  appointed  by 
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the  directors,  on  the  third  Tuesday  of  the  month,  between  the 
hours  of  2  and  7  o'clock  P.  M.,  at  which  time  the  secretary  and 
three  directors  should  be  present? 

Article  13,  of  the  constitution,  declares  that  **each  mem- 
ber shall  be  entitled  to  receive  for  each  share  of  stock  he  or  she 
holds,  a  certificate,  issued  in  the  name  and  under  the  seal  of  the 
Association,  signed  by  the  president  and  secretary,  which  cer- 
tificate shall  be  transferable  in  person  or  by  proxy;  and  the 
transferee  holding  such  a  certificate,  having  first  caused  the 
transfer  to  be  entered  in  the  books  of  the  Association,  shall  be- 
come a  member  of  the  same.'' 

The  plaintiff.  Dr.  Boyer,  never  received  a  certificate  for 
the  shares  he  claims  to  own  in  the  defendant  Association, 
which  denies  his  right  to  membership.  The  plaintiff  dealt  with 
C.  \\\  Wells,  relying  on  his  word,  [234]  and  never  saw  any 
transfer  made  of  the  shares,  nor  does  he  knov  to  whom  they 
belonged  i)rior  to  his  purchase  of  them. 

The  duties  of  the  secretary  are  specified  in  the  by-laws. 
They  confer  no  power  upon  him  to  sell  shares  of  stock  belong- 
ing to  the  company.  As  to  the  shares  owned  by  C.  W.  Wells, 
himself,  it  appears  fn^m  the  evidence  that  they  were  all  bought 
out  or  assigned  before  December,  1872.  It  follows,  that  after 
that  date  he  had  no  free  shares  of  his  own  to  sell  to  any  person. 

It  appear*^  as  a  fact  from  the  evidence,  that  Dr.  Boyer  was 
a  director  of  the  Association  from  September,  1873,  to  Septem- 
ber, 1875,  and  that  he  also  served  on  the  receiving  committee, 
occasionally,  during  that  time. 

The  Act  of  Assembly  of  1859,  under  w^iich  the  Associa- 
tion is  incorporated,  expresslly  limits  stock  to  2.500  shares. 
Exclusive  of  the  shares  claimed  by  the  plaintiff,  it  appears  that 
2,484  shares  with  the  names  of  the  holders,  are  accounted  for 
on  the  lK)oks  of  the  Association. 

It  is  also  a  part  of  this  case  that  after  the  defalcation  of  C. 
W.  \\'ells  was  discovered,  an  interview  was  had  with  him,  at 
which  Dr.  Boyer,  the  plaintiff,  was  present,  when  Wells  declar- 
ed that  over  one  hundred  shares  of  fraudulent  stock  had  been 
issued,  and  that  this  fraudulent  issue  included  the  stock  claim- 
ed bv  Dr.  Bover. 


Pershing.  P.   T.,  delivered  the  opinion  December  30th, 
1877. 
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By  agreement  of  counsel  a  jury  was  dispensed  with  in  this 
case,  and  the  testimony,  by  the  same  agreement,  was  taken  be- 
fore John  P.  Hobart,  Esq.,  appointed  by  the  court  for  that  pur- 
pose. The  pleadings  are  voluminous,  and  the  testimony  covers 
over  400  pages  of  manuscript.  Out  of  this  mass  of  matter  we 
have  collected  such  facts  as  we  think  material. 

The  prayer  of  the  plaintiff's  petition  is.  "that  the  court  or- 
der an  alternative  mandamus  to  issue,  directed  to  and  com- 
manding the  directors  of  the  said,  the  ^Mutual  Saving  Fund,  of 
Pottsville,'  that  immediately  upon  the  receipt  of  said  writ  they 
restore  your  petitioner,  Francis  W.  Boyer,  to  the  standing  and 
rights  of  a  meml)cr  of  the  said  corporation,  or  that  they  show 
cause  to  the  contrary.'' 

Has  the  plaintiff  shown  that  he  is  entitled  to  a  writ  of 
mandamus,  justly  regarded  as  one  of  the  highest  writs  known 
to  our  jurisprudence?  His  stock  transactions  were  with 
C.  W.  Wells.  That  Wells  used  his  position  as  secretary  to  per- 
petrate fraud,  is  not  3  debatable  question ;  the  evidence  is  over- 
whelming. That  he  was  vested  with  no  power  to  sell  shares  of 
stock  for  the  Association,  and  that  he  had  none  of  his  own  to- 
dispose  of  at  the  time  he  and  Boyer  dealt  together,  is  establish- 
ed by  the  testimony  in  the  case.  The  "syndicate,''  aa  it  is  term- 
ed in  one  of  the  papers  before  us,  formed  between  Dr.  Boyer, 
C.  W.  Wells  and  H.  C.  Dornan,  for  the  purpose  of  speculating 
in  the  shares  of  the  Mutual  and  Anthracite  Saving  Funds,  is 
the  first  authentic  appearance  of  Dr.  Boyer  as  a  stockholder  in 
the  Mutual.  The  evidence  of  his  membership  was  contained  in 
an  entry  in  a  receipt  book,  certifying  in  the  handwriting  of  C. 
W.  Wells  that  he  (Boyer)  was  the  owner  of  sixty-six  shares. 
Dr.  Boyer  testifies  that  he  never  saw  this  book  till  after  it  was 
in  the  hands  of  Sheetz,  who  held  it  as  collateral  security  for  a 
loan,  and  that  the  book  first  came  into  his  po<^«^ession  through 
Wells,  on  Dec.  31,  1873,  m<^re  than  three  monthe  after  Sheetz 
had  surrendered  it.  No  initiation  fee,  as  [23 5  J  required  l)y  the 
constitution  of  the  Association,  was  paid  by  the  plaintiff,  nor 
did  he  pay  anything  on  the  stock  itself  at  the  time  he  claimed 
to  have  purchased  it. 

But  aside  from  any  other  question  in  the  case,  has  the 
plaintiff  paid  the  Association  for  this  stock?  His  payments,  in 
nearly  every  instance,  were  made  to  Wells,  and  not  to  the  au- 
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thorized  receiving  committees  at  the  times  and  places  regularly 
appointed.  Conceding  that  the  Association  haa  knowledge  of 
these  and  other  irregular  payments  to  Wells,  the  fact  remains 
that  seven  of  these  alleged  payments  on  account  of  stock  were 
not  actually  made  by  the  plaintiff;  Wells  undertook  to  arrange 
them  with  the  Association  on  account  of  his  individual  indebt- 
edness to  the  plaintiff.  More  singular  still  is  the  claim  made 
by  the  plaintiff  that  the  interest  he  paid  on  his  own  note  to 
Sheetz,  and  the  credit  of  $116.35  ^^  entered  to  H.  C.  Nornan, 
were  legitimate  payments  on  his  stock  in  the  Mutual  Saving 
Fund.  It  is  a  part  of  Dornan's  testi^nony  that  on  settling  the 
syndicate  transaction  Wells  was  found  to  be  in  his  debt,  and 
for  the  amount  gave  him  an  order  on  Dr.  Boyer,  who  in  turn 
gave  credit  for  it  to  Dornan,  and  now  insists  it  was  a  pay- 
ment on  his  shares  in  the  Saving  Fund.  This  mode  of  paying 
for  stock  is  novel,  but  we  think  there  is  nothing  in  the  evidence 
which  shows  that  the  Association  is  bound  by  it.  In  this  con- 
nection we  feel  constrained  to  say,  that  we  think  the  officers  of 
this  Association  were  grossly  negligent.  It  was  organized  in 
1871,  and  within  a  short  time  disposed  of  nearly  2^500  shares 
of  its  stock.  For  four  years  thereafter  no  certificates  of  shares 
were  iseued  to  its  members,  nor  was  a  transfer  t)ook  provided. 
It  is  not  surprising  it  was  cheated.  Had  its  officers  issued  cer- 
tificates and  provided  a  transfer  book,  as  they  were  obliged  to 
do  by  their  own  laws,  and  then  exercised  ordinary  business  vig- 
ilance, the  chances  are  that  we  would  have  been  saved  this  most 
tedious  litigation,  and  that  they  and  the  Association  they  repre- 
sent would  now  be  much  better  off. 

We  cannot  refer  at  length  to  the  sixty  volumes  of  author- 
ities cited  by  counsel  on  the  argument.  Many  of  them  were 
cases  where  the  writ  of  mandamus  was  invoked  to  restore  to 
membership  in  beneficial  societies,  where  the  amotion 
was  shown  to  be  illegal.  In  none  of  them  is  it  shown  that  the 
^vrit  was  issued  where  the  facts  were  such  as  the  evidence  dis- 
closes in  the  case  in  hand. 

To  entitle  a  party  to  this  writ  he  must  show  a  complete  and 
perfect  legal  right ;  if  he  does  not  the  court  will  not  award  the 
writ.  8  East.  213:  People  vs.  Collins,  18  Wend.  56;  Napier 
€xparte  (12  L.  and  Eq.  R.,  451).  The  writ  is  never  granted  in 
doubtful  cases,  say  all  the  authorities.    The  test  to  be  applied 
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in  determining  upon  the  right  to  relief  by  mandamus  is  to  in- 
quire whether  the  party  aggrieved  has  a  clear  legal  right,  and 
whether  he  has  any  other  adequate  remedy,  since  the  writ  only 
belongs  to  those  who  have  legal  rights  to  enforce,  and  who  find 
themselves  without  an  appropriate  legal  remedy.     People  vs. 
Thompson,  25  Barb.  78.    In  conformity  with  the  general  prin- 
ciple that  mandamus  will  not  lie  where  other  adequate  and  spe- 
cific remedy  may  be  had  at  law%  the  courts  refuse  to  lend  their 
interference  by  this  extraordinary  writ  for  the  purpose  of  com- 
pelling the  transfer  to  the  purchaser  of  shares  of  capital  stock 
upon  the  book  of  an  incorporated  company  or  to  compel  a  com- 
pany to  issue  shares  of  stock.     In  all  such  cases  full  and  com- 
plete [236J   satisfaction    equivalent  to  specific  relief  may  be 
had  by  ordinary  action  at  lav/  to  recover  the  value  of  the  stock, 
and  the  existence  of  such  other  remedy  is  a  complete  bar  to  the 
exercise  of  the  jurisdiction  by  mandamus  where  ii  does  not  ap- 
pear that  the  particular  stock  in  question  possesses  any  especial 
value  over  other  stock  of  the  corporation.    High  on  Mandamus 
218,  and  the  authorities  there  referred  to.    The  case  of  Bank  of 
Montgomery  vs.  Reese,  2  Casey,  143,  is  to  the  point,  that  dam- 
ages may  be  recovered  where  a  corporation  deprives  a  stock- 
holder of  shares  to  which  he  is  legally  entitled.     \Vilson  vs. 
Whittaker,  13  Wr.  114,  comments  on  this  case,  but  affirms  the 
decision  made.    In  the  Bank  of  Kentucky  vs.  Schuylkill  Bank, 
I   Parsons,  Eq.  180,  cited  by  the  plaintiff,  a  controversy  be- 
tween its  principal  and  its  own  duly  authorized  agent,  the  de- 
frauded principal  did  not  resort  to  a  mandamus,  but  a  suit  in 
equity,  and  this  is  also  true  of  the  case  of  N.  Y.  &  N.  H.  R.  R. 
Co.  vs.  Schuyler  et  al.,  34  N.  Y.  R.  30.    Upon  another  point  we 
think  this  issue  must  be  decided  against  the  plaintifif.     It  was 
agreed  that  Dr.  Boyer  was  not  an  original  subscriber  to  the 
stock;  his  claim  is  by  purchase  from  Wells,  of  withdrawal 
shares  of  the  second  series  issued  by  the  Association.     Two 
thousand  four  hundred  and  eighty- four   (2,484)    shares  are 
claimed  by  parties  who  now  hold  certificates  and  whose  names 
appear  on  the  books  of  the  Association.     The  plaintifl*  is  not 
among  the  number  of  these.     To  issue  a  mandate  compelling 
the  issue  of  certificates  to  Dr.  Boyer,  for  the  thirty  shares  be 
claims  to  own,  would  compel  the  defendant  association  to  is- 
sue stock  in  excess  of  the  shares  to  which  it  is  expressly  limited 
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by  the  law  to  which  it  owes  its  being.  That  tliis  cannot  be  done 
is  settled  by  an  unbroken  line  of  decisions. 

No  act  of  a  corporation  can  enlarge  its  chartered  author- 
ity, either  as  to  the  subjects  on  which  it  is  intended  to  operate, 
or  the  property  of  the  corporation.  If  created  with  a  fund  lim- 
ited by  the  act,  it  cannot  enlarge  or  diminish  the  fund,  but  by  a 
license  from  the  Legislature.  The  act  of  the  agent  could  not 
increase  the  capital  so  as  to  give  those  to  whom  the  stock  is- 
sued a  participation  in  the  stock  of  the  corporation.  Bank  of 
Ky.  vs.  Schuylkill  Bank,  supra.  Salem  Mill  Dam.  vs.  Ropes, 
6  Pick.  J3 :  Taunton  792 ;  15  Johns,  383.  The  law  will  not  re- 
(|uire  a  corporation  to  violate  its  charter  by  creating  an  excess 
of  stock  to  supply  a  spurious  certificate:  it  will  not  pimish  in 
damages  for  refusing  to  be  guilty  of  such  a  violation.  Mechan- 
ics' Bank  vs.  X.  Y.  &  X.  H.  R.  R.  Co..  4  Am.  Law  Reg.  (old 
series)  717:  X.  V.  &  X.  H.  R.  R.  Co.  vs.  Schuyler  ct  aL,  supra. 

Our  C(^nclusion  is  that  the  plaintiff  has  failed  to  show  :  i. 
A  clear  legal  right  to  the  writ  of  mandamus :  and  2.  That  he 
has  no  other  legal  remedy;  the  finding  of  the  court,  therefore, 
must  be  in  favor  of  the  defendant. 

And  now,  *  *  *  *  the  finding  of  tne  court  is  in 
favor  of  the  defendant  in  this  case,  and  a  writ  of  mandamus  is 
refused. 

Messrs.  Ryon  and  Roseberry,  for  plaintiff. 

Messrs.  W.  B.  Wells  and  T-  M.  Heallv,  for  defendant. 
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1.  It  is  the  duty  of  the  supervisors  and  overseers  of  the  poor  ta 
provide  books,  and  to  have  entered  in  them  copies  of  all  township 
rates  and  levies. 

2.  There  can  be  no  lee^al  levy  or  assessment  without  a  record  made 
of  it  In  the  manner  and  form  provided  by  the  statute. 

3.  The  collector  of  township  taxes  must  be  appointed  at  a  regular 
meeting  of  the  supervisors  and  overseers,  convened  for  the  purpose, 
and  the  duplicate  and  warrant  must  be  signed  by  them. 

4.  Assessments  not  made  in  the  manner  prescribed  are  Irregular 
and  void,  and  a  taxpayer  may  refuse  payment  of  such  assessments. 

Case  Stated. 

Woodward,  J. 

The  supervisors  of  Fairmount  township,  uu  the  i6th  day 
of  ^Lnrdi,  1878,  at  a  nieetin^^  reg"ularly  convened,  levied  a  tax 
of  four  minis  on  the  dollar  for  the  purpose  of  discharging  an 
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indebtedness  due  former  supervisors.  The  authority  to  levy 
such  a  tax  is  conferred  by  section  seven  of  the  act  of  28th  Feb- 
ruary, 1835,  Purdon,  V^ol.  2,  p.  1366.  pi.  37.  The  defendant  is 
a  taxpayer,  and  refuses  to  pay  liis  assessment.  The  ground  of 
his  refusal  is,  that  the  sui)ervisor  failed  to  comply  with  the  pro- 
visions of  the  act  of  15th  April,  1834,  which  re(|uires  the  super- 
visors and  overseers  of  the  poor  of  every  township  to  have  en- 
tered, in  lx)oks  prepared  for  the  purpose,  and  l)y  them  signed, 
transcripts  or  copies  of  all  rates  and  assessments  by  them  laid 
for  township  purposes.  The  purpose  of  these  books  is  appar- 
ent from  the  language  of  the  act  referred  to.  It  is  made  the 
duty  of  the  supervisors  or  overseers,  as  the  case  may  be,  to 
**l)ermit  any  inhabitant  or  other  person  charged  with  township 
rates  and  levies  to  inspect  the  same  at  all  seasonable  times  with- 
out any  fee  or  reward,  and  shall  give  co])ies  or  the  same,  on 
demand,  being  paid  at  the  rate  of  ten  cents  for  every  twenty- 
four  names,"  The  thirtieth  section  of  the  same  act  provides  a 
penalty  of  three  dollars  for  every  refusal  to  permit  any  tax- 
payer to  have  access  to  and  inspect  the  township  books.  It 
would  seem  to  follow,  then,  that  there  can  be  no  legal  levy  or 
assessment  of  such  a  tax  as  the  one  in  question  without  a  record 
made  of  it  in  the  manner  and  form  provided  by  the  statute. 
The  action  of  the  supervisors  at  their  meeting  must  be  duly  en- 
tered and  preserved  in  the  books  provided  for  the  purpose ;  oth- 
erwise it  amounts  to  nothing,  and  confers  no  authority  for  the 
collection  of  the  tax. 

But  there  is  another  difficulty  in  this  case.  Not  only  was 
no  record  made  of  the  action  of  the  supervisors  in  laying  the 
rate  or  assessment,  but  the  method  of  appointing  the  collector 
was  in  plain  disregard  of  the  provisions  of  the  statute.  This 
provides,  in  section  thirty-one,  that  **the  supervisors  and  over- 
seers of  the  poor  of  every  township  shall  annually,  at  a  meeting 
to  he  convened  for  the  purpose,  appoint  some  suitable  inhabi- 
tant of  the  township  to  be  collector  of  the  township  rates  and 
levies."  Again,  in  section  thirty-three,  ''the  supervisors  and 
overseers  of  the  poor  of  every  township  shall  cause  fair  dupli- 
cates to  be  made  of  the  rates  or  assessments  by  them  respective- 
ly laid,  which  shall  be  signed  by  them  respectively:  and  shall 
issue  their  warrant,  with  such  duplicates,  to  the  [-3^]  collector 
of  such  rates  and  levies,  therein  authorizing  and  requiring  him 
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to  demaiul  and  receive  from  every  person  in  such  duplicate 
named  the  sum  wherewith  such  person  stands  charged/' 

In  the  present  case  it  is  admitted  that  no  meeting  of  the  su- 
pervisors and  overseers  occurred;  that  no  collector  of  taxes 
was  ever  appointed  by  any  joint  action  of  these  officials;  that 
the  authority  vested  in  Kaiser,  the  collector,  was  contained  in 
the  duplicate,  in  which  the  names  of  all  the  supervisors  were 
signed  by  one  person  in  his  own  handwriting;  that  no  record 
was  kept  of  the  appointment ;  and  that,  finally,  what  was  called 
a  warrant  was  given  the  collector,  signed  by  a  justice  of  the 
peace  and  four  (being  less  than  a  majority)  of  the  supervisors 
of  the  township.  The  collector  then  exhibited  to  the  super- 
visors a  bond,  with  Sanuiel  Rosencrantz  as  surety,  but  seems  to 
have  been  allowed  to  retain  the  bond  in  his  own  hands,  probab- 
ly as  a  perpetual  reminder  of  and  spur  to  the  performance  of 
his  duty,  and  proceeded  with  the  collection  of  tlie  tax.  As  if 
to  complete  this  comedy  of  errors.  Kaiser,  after  collecting  a 
portion  of  the  levy,  grew  weary  of  his  work,  and  moved  out  of 
the  township.  A  new  lx)ard  of  supervisors  was  now  in  office. 
They  made  the  discovery  that  Kaiser  was  a  defaulter  in  the  sum 
of  $56.98.  This  they  settled  with  the  bondsman,  taking  his 
note  for  the  amount,  and  then  revoked  the  appointment  of 
Kaiser  and  named  D.  K.  Laubach,  the  present  plaintiff,  as  his 
successor,  who  proceeded  to  collect  the  portion  of  the  duplicate 
still  unsettled.  The  defendant,  D.  W.  Dodson,  whose  tax 
amounts  to  twenty  cents,  resists  payment,  and,  under  all  the  cir- 
cumstances, we  think  he  is  justified  in  so  doing. 

We  are  of  the  opinion  that  the  assessment  in  question  was 
irregidar,  illegal,  and  void,  and  we  therefore,  direct  judgment 
for  the  defendant  on  the  case  stated. 
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COMMON  PLEAS  No.  4,  PHILADELPHIA  COUNTY. 


BRUNERS  ADMINISTRATOR  v.  WALLACE'S 

EXECUTOR. 

Sheriff's  interpleader.  Defendants  In  the  execution  were  properly 
admitted  to  prove  that  the  goods  levied  on  belonged  to  their  decedent's 
estate.  The  fact  that  the  witnesses  are  distributees  in  the  estate  of 
the  plaintiff's  decedent  did  not  disqualify  them.  This  being  an  action 
*'by  or  against  executors,"  etc.,  the  question  of  the  competency  of  the 
witnesses  remains  as  if  the  Act  of  April  15th,  1869,  had  not  been 
passed. 

Motion  for  a  Rule  for  a  New  Trial. 

Briggs^  J. 

This  is  a  sheriff's  interpleader.  The  witnesses  called  for 
the  claimant,  and  admitted,  notwithstanding  the  defendant's 
objection,  are  defendants  in  this  execution.  This  brief  state- 
ment shows  that  the  witnesses  were  called  against  their  inter- 
est— not  for  it.  Their  interest  is  to  have  the  goods  levied  on 
sold,  and  in  this  way  have  the  judgment  against  them  paid. 
For  them  to  prove  that  the  goods  belonged  to  their  decedent's 
estate,  leaves  the  judgment  in  full  force  against  them.  That 
the  witnesses  were  properly  admitted,  in  this  view,  is  shown 
by  numerous  authorities,  so  numerous,  indeed,  it  would  be  af- 
fectation to  cite  them  all.  Guillou  v.  Haley,  i  Phila.  R.  335, 
and  McCormick  v.  Hancock,  2  B.  510,  are  in  point. 
[239]  Nor  does  the  fact  the  witnesses  are  distributees  in  the 
estate  of  the  plaintiff's  decedent,  disqualify  them,  as  such  show-s 
that  they  are  interested  in  either  event  of  the  suit:  Potter  v. 
Burd,  4  W.  15:  Brindle  v.  Mcllvaine.  to  S.  8r  R.  282:  Pinny's 
Appeal,  9  P.  F.  Smith  398.  If  the  plaintiff  recover  the  iude- 
ment  remains  against  them,  but  they  will  save  the  goods  levied 
on  for  their  decedent's  estate,  in  which  they  are  distributees. 

If  the  defendant  recover,  they  will  lose  the  goods,  but  the 
judgment  will  become  satisfied  by  their  sale  under  the  /?.  fa. 
it  thus  appears,  in  this  aspect,  that  their  interest  is  in  cquilib' 
rio,  and  this,  from  the  authorities  cited,  renders  them  com- 
petent. 

Thus  stood  the  law  prior  to  the  Act  of  April  15th,  1869, 
rendering  interested  witnesses  competent.  Xoi  ctoes  the  death 
of  the  defendant's  decedent  bring  the  case  within  the  provisions 
of  that  statute,  so  as  to  forbid  the  witnesses  testifying,  for  the 
Act  expressly  declares  that  its  provisions  shall  not  apply  to  ac- 
tions by  or  against  executors,  administrators  or  guardians. 
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This  is  such  an  action,  and  according  to  Scheetz  v.  Hanbest, 
31  P.  F.  Sm.  100,  the  question  of  competency  or  incompetency 
of  the  witnesses  shall  remain  as  if  the  statute  had  not  been  en- 
acted. 

It  follows,  therefore,  that  the  witnesses  were  properly  ad- 
mitted, and  would  have  been,  even  without  the  release  of  their 
interest  in  their  decedent's  estate. 

Rule  refused. 


ORPHANS'  COURT  OF  DAUPHIN  COUNTY. 


IX  THE  MATTER  OF  THE  ESTATE  OF  DANIEL 
HOCKER,  DECEASED. 

Where  judgments  were  obtained  against  a  decedent  in  his  lifetime 
and  were  liens  on  his  real  estate  which  was  sold  under  an  order  of 
Court  for  the  payment  of  debts,  no  part  of  the  proceeds  of  sale  can 
be  applied  to  the  discharge  of  preferred  debts,  such  as  funeral  ex- 
penses, medical  attendance,  rents,  servants'  wages.  Ac,  to  the  injury 
of  the  lien  creditors.  He  may  have  to  be  buried  at  the  public  expense 
if  there  are  no  personal  assets,  and  the  liens  not  covered  by  the  sale. 
Exceptions  to  Account  of  Executors,  Payment  of  Preferred 
Claims,  Ac. 

Pearson,  P.  J. 

The  decedent  died  possessed  of  a  very  small  amount  of 
personal  property  appraised  at  $40.72,  which  was  taken  by  the 
widow  at  the  appraisement,  as  also  the  sum  of  $259.28  to  make 
up  her  $300,  under  the  law. 

The  real  estate  of  Hocker  was  sold  by  his  executors  under 
an  order  of  the  Orphans*  Court,  and  brought  $1,050.  Numer- 
ous judi^nients  were  brought  against  the  decedent  before  his 
death,  and  were  liens  against  his  real  estate  then,  and  at  the 
time  of  the  sale.  The  executors  claim  a  credit  in  their  adminis- 
tration account  of  $111.74,  for  funeral  exj^enses,  and  $28.25 
paid  by  them  for  medical  attendance  during  his  last  sickness. 
To  this  claim  exception  has  been  taken  by  the  counsef  for  the 
judgment  creditors,  who  says  it  cannot  be  allowed  against  the 
lien  of  his  clients,  l^ie  executors  claim  to  have  paid  the  money 
on  preferred  debts,  and  the  case  presents  a  single  question: 
Can  this  preference  cut  out  prior  liens?  The  21  Sect,  of  the 
Act  of  February  24,  1834,  says:  **A11  debts  owing  by  any 
[240]  person  within  this  State  at  the  time  of  his  decea.se  shall 
be  ])ai(l  by  his  executors  or  administrators  so  far  as  they  have 
assets  in  the  manner  and  order  following,  viz:  i  Funeral  ex- 
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peiises,  medicine  furnished  and  medical  attendance  given  dur- 
ing the  last  illness  of  the  decedent,  and  servants'  wages  not  ex- 
ceeding one  year ;  2.    Rents,  etc. 

Lands  are   assets  in    Pennsylvania  for   the   payment    of 
debts,  and  it  is  the  duty  of  executors  or  administrators  to  con- 
vert them  into  money  and  so  apply  it.     It  is  their  duty  on  as- 
certaining that  there  is  a  deficiency  of  personal  estate  to  meet 
the  debts  to  make  application  to  the  Orphans'  Court  for  leave 
to  sell  the  land,  and  on  failure  to  perform  that  duty,  it  may 
l)e  compelled  by  order  of  court.    The  money  when  raised  must 
be  applied  by  the  executor  or  administrator  in  discharge  of  the 
debts  according  to  their  priority,  or  it   may   be   brought   into 
court  and  distributed.     Whether  done  in  the  one  way  or  the 
other,  regard  must  l:)e  had  to  the  priority  of  the  liens.     No  ad- 
vantage can  be  gained  by  obtaining  judgment  after  the  death 
of  the  debtor,  but  those  entered  in  his  lifetim.e  have  their  prior- 
ity, the  same  as  if  he  were  in  full  life.  This  question  arose  at  an 
early  day  in  Pennsylvania  in  Ramsey's  Appeal,  4  Watts  71,  at 
p.  74  the  Court  says :  *'The  fund  which  arises  from  the  sale  of 
the  real  estate  must  be  paid  to  the  judgment  creditors,  accord- 
ing to  their  respective  priorities  in  point,  of  time."     The  per- 
sonal had  there  been  applied  according  U")  the  order  fixed  by 
the  statute.     In  the  estate  of  Abraham  N.  Bryan,  deceased,  in 
4  Philadel])hia  reports.  223.  Judge  Snyder  says :    **In  the  dis- 
tribution of  the  proceeds  of  a  decedent's  real  estate,  judgments 
which  were  liens  in  his  lifetime  are  to  be  paid  before  funeral  ex- 
penses, and  debts  preferred  by  the  Acts  of  Assembly.''  See  pp. 
235-6.    In  Wade's  Appeal,  5  Casey  328,  in  examining  into  the 
preference  given  to  the  wages  of  labor,  miners  and  mecranics, 
Mr.  Justice  A\'oodward  settles  the  question  by  declaring  *'that 
these  persons  must  be  paid  out  of  the  proceeds  of  real  as  well 
-as  personal  estate,  but  not  to  the  prejudice  of  recorded  liens.*' 
In  the  course  of  his  opinion  he  says :  **It  has  been  the  uniform 
policy  of  our  laws  to  encourage  the   public   ascertainment  of 
liens,  and  to  give  him  the  preference  who  first  spreads  his  liens 
on  the  record  without  regard  to  the  date  or  quality  of  the  debt." 
And  in  speaking  of  the  subject  more  immediately  under  our 
consideration  he  says,  ''those  preferences  created  by  our  intes- 
tate laws  in  favor  of  funeral  expenses,  medical  attendance,  etc., 
have  never  been  permitted  to  i^ostponerecord  liens,  though  they 
m,ay  for  want  of  personalty  be  paid  out  of  the  proceeds  of  real 
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estate."  He  adds,  *'lt  has  been  correctly  said,  and  the  observa- 
tion ilhistrates  the  policy  of  our  lien  law,  that  a  man  dying,  the 
owner  of  ample  real  estate,  might  have  to  be  buried  at  public 
expense  as  a  pauper,  if  he  had  no  personal  property,  and  his 
real  was  covered  by  liens  to  its  full  value."  Any  other  course 
of  decision  would  go  far  to  destroy  public  confidence  in  liens. 
A  man  may  give  credit  on  the  strength  of  a  judgment,  know- 
ing that  the  pro])erty  is  of  such  value  as  to  render  his  debt  se- 
cure, yet  have  the  whole  swept  from  him  by  the  death  of  his 
debtor,  which  would  have  been  safe  if  pursued  in  his  life  time. 
After  giving  a  judgment  amply  secured  on  real  'estate,  the  debt 
or  might  rent  a  large  tavern  house,  or  factory »  employ  many 
servants  or  workmen,  fail  in  business,  and  the  person  holding 
a  judgment,  believed  well  secured  on  realty  finds  himself  cut 
out  by  the  claim  for  rent,  servants'  wages  or  that  of  [241]  op- 
eratives in  his  employ.  Even  funerals  may  be  conducted  with 
extravagance,  or  physicians  brought  from  distant  cities  at  great 
expense  to  attend  on  decedents  during  their  last  sickness.  No 
preferred  claim  has  been  permitted  to  disturb  the  security  af- 
forded by  our  lien  laws  since  Ramsey's  api)eal,and  probably  for 
a  long  time  before,  except  that  for  the  three  hundred  dollars, 
exempt  from  execution,  given  as  a  substitute  for  the  other  ne- 
cessities allowed  by  law  from  an  early  day. 

The  claim  for  funeral  expenses  and  medical  attendance 
paid  by  the  ^executors  cannot  prevail  against  the  Hen  of  the 
judgments,  and  must  be  struck  out  of  the  account. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


RAIGUEL  V.  JONES. 

A  judcjment  was  obtained  against  a  married  woman  and  her  hus- 
band for  store  goods  purchased  by  her  for  resale;  the  defendants 
gave  bail  for  stay  of  execution;  f^e  judgment  against  the  wife  was  sub- 
sequently set  aside  on  the  ground  of  her  coverture:  Held,  that  the 
recognizance  entered  into  by  the  bail  was  not  void,  but  that  he  was 
liable  thereon. 

Scire  Facias  sur  recognizance.     Rule  for  judgnnent  for  want  of  9 
sufficient  affidavit  of  defence. 

Persuing,  P.  J. 

The  rule  in  this  case  was  made  absolute  on  the  12th  of 
April  last  (see  opinion  of  the  Court  filed.)  D.  A.  Jones,  Esq.. 
counsel  for  the  defendant,  on  the  26th  of  April,  requested  a  re- 
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opening  of  the  rule  on  the  ground  that  certain  papers  material 
to  a  proper  decision  had  not  been  submitted  to  the  Court.  The 
rule  was  then  reinstated  for  the  purpose  of  enabling  the  defen- 
dant to  present  every  ground  of  defence. 

The  facts  in  their  order  are  substantially  as  follows :  To 
Xo.  88 1  June  Term,  1876,  H.  R.  Raiguel  brought  suit  against 
•'John  Wadlinger  and  Barbara  Wadlinger,  in  right  of  said 
Barbara,  doing  business  as  a  feme  sole  /rader."  The  action 
was  to  recover  the  amount  of  a  check  signed  **B.  Wadlinger, 
John  Wadlinger,  Att'y,"  and  also  a  book  account  charged  in 
the  name  of  B.  WadHnger.  The  several  counts  in  the  narr.  al- 
leged the  indebtedness  to  be  that  of  Barbara  Wadlinger. 

On  July  3d,  1876,  judgment  was  taken  in  open  court 
against  the  defendants,  and  li([uidated  the  same  pay.  On  the 
8th  of  July,  1878,  the  counsel  for  the  plaintiff  made  application 
to  have  the  liquidation  made  on  July  3d  corrected,  which  "de- 
fendant and  his  counsel  consenting  thereto  in  open  court,"  was 
allowed  to  be  done.  On  the  same  day  Stephen  Jones  became 
bail  for  stay  of  execution. 

A  Scire  Facias  was  sued  out  on  this  recognizance  on  April 
14,  1877,  to  No.  553,  June  Term,  1877.  Following  this  in  the 
order  of  time,  we  have  the  affidavit  of  Barbara  Wadlinger,  fil- 
ed July  2d, '1877,  in  the  suit  against  her  and  her  husband  (881 
June  Term,  1876),  in  which  she  alleged  that  she  was  a  married 
woman,  living  with  her  husband  at  the  time  "plaintiff  claims 
his  cause  of  action  accrued  in  this  suit ;"  that  claim  was  not  for 
necessaries  furnished  for  herself  or  family,  nor  for  any  consid- 
eration that  would  render  her  liable  under  the  Act  of  April  11, 
1848:  that  under  her  petition  presented  to  the  Court  she  was 
decreed  the  use  [242]  and  control  of  her  separate  earnings  by 
virtue  of  the  provisions  of  the  Act  of  April  3d,  1872,  and  de- 
nying that  she  had  at  any  time  been  deemed  a  feme  sole  trader. 
Her  petition  concludes  as  follows :  "She  therefore  now  pleads 
her  coverture  as  a  bar  to  the  proceedings  of  the  plalintiflf  in  this 
suit  against  her,  and  prays  that  the  judgment  taken  against  her 
in  this  case  and  all  proceedings  upon  it  be  stricken  from  the 
record.*'  On  the  same  day  it  appears  that  "on  the  motion  of 
David  A.  Jones,  attorney  for  defendants,"  a  rule  was  granted 
on  "the  plaintiff  to  show  cause  why  the  judgment  in  the  within 
case  should  not  be  set  aside  and  stricken  from  the  record.'* 
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On  tlie  1 2th  April,  1880,  after  the  Court  had  announced 
that  the  rule  was  made  absolute  as  to  Barbara  Wadlinger,  coun- 
sel contended  that  it  applied  to  both  defendants  in  the  judg- 
ment, whereupon  the  Court  added :  **John  Wadlinger  having 
made  no  application  to  the  Court,  the  judgment  as  against  him 
is  allowed  to  stand."  As  Mrs.  Wadlinger  alone  was  the  party 
presenting  the  petition,  the  defence  being  coverture,  and  the 
prayer  that  the  judgment  be  set  aside  as  to  her,  it  is  not  appar- 
ent that  John  Wadlinger  had  any  right  to  a  rule  to  show  cause 
why  the  judgment  should  not  be  set  aside  as  to  himself. 

The  petition  of  Mrs.  Wadlinger  for  the  benefits  conferred 
by  the  Act  of  April  3d,  1872,  was  presented  on  June  25,  and 
the  decree  was  recorded  the  same  day.  There  was  no  action 
making  her  a  feme  sole  trader. 

To  the  Seire  Faeic  on  the  recognizance,  Stephen  Jones,  the 
defendant,  filed  an  affidavit  of  defence  in  which  it  was  claimed 
that  the  original  judgment  against  Barbara  Wadlinger  was 
void,  and  that  he  was  therefore  not  liable  to  the  plaintiff.  Sub- 
secjuently  a  supplemental  affidavit  on  behalf  of  the  defendant 
was  made  by  John  Wadlinger.  It  sets  forth,  in  substance,  that 
the  original  judgment  in  which  himself  and  Barbara  Wadlinger 
were  the  defendants  was  void ;  that  the  recognizance  entered 
thereon  was  also  void ;  that  Barbara  Wadlinger  was  a  married 
woman  who  contracted  the  debt  for  goods  to  be  I'ttailed  in  a 
dry  goods  and  grocery  store,  and  not  for  necessaries  for  herself 
and  family,  and  that  the  pleadings  do  not  show  such  a  state  of 
facts  as  would  render  her  liable  to  said  plaintiff. 

The  Court  regarding  these  affidavits  as  insufficient,  after 
argmnent  by  counsel,  made  the  rule  to  show  cause  why  judg- 
ment should  not  be  entered  against  the  defendant  absolute,  as 
before  stated. 

Having  carefully  examined  all  the  papers  submitted,  and 
given  due  consideration  to  the  facts  which  they  develop,  our 
conclusion  as  to  the  legal  liability  of  the  defendant  remains  as 
before.  This  is  the  only  question  l^efore  us  for  decision.  It  is 
not  necessary  that  we  should  repeat  the  reasons  heretofore 
given. 

And  now :  May  3d,  1880.  The  Rule  to  show  cause  why 
judgment  should  not  be  entered  against  Stephen  Jones  for  want 
of  a  sufficient  affidavit  of  defence  (which  rule  was  re-opened), 
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is  again  made  absolute,  and  again  discharged  as  to  John  Wad- 
linger. 


QUARTER  SESSIONS  OF   SCHUYLKILL  COUNTY. 


[243]  IN  RE  McKERXAX'S  APPLICATIOX  FOR  TAV- 
ERX  LICEXSE. 

1.  Whether  or  not  a  license  should  be  granted  is  to  be  determined 
from  all  the  evidence  presented  in  each  particular  case. 

2.  The  Court  have  power  to  permit  the  amendment  of  a  license  pe- 
tition or  application  under  the  facts  presented  in  this  case. 

Bechtel  and  Walker,  JJ. 

In  Schlaudecker  vs.  Marshall,  22  Sm.,  200,  Justice  Agnew 
says :  ''Whether  any  or  all  licenses  should  be  granted  is  a  legis- 
lative not  a  judicial  question.  Courts  sit  to  administer  the  law 
fairly  as  it  is  now  given  to  them,  and  not  to  make  or  repeal  it. 
The  law  of  the  land  has  determined  that  licenses  shall  exist, 
and  has  imposed  upon  the  Court  a  duty  of  ascertaining  the 
proper  instances  in  which  the  license  shall  be  granted  and  there- 
fore has  given  it  to  the  Court  to  decide  upon  each  case  as  it 
arises  in  due  course  of  law.  The  act  of  deciding  is  judicial,  not 
arbitrarv  or  wilful.  ♦  *  *  ♦  it  jj;  the  duty  "^f  the  Court, 
therefore,  to  hear  and  determine  each  case  on  its  evidence  and 
facts  and  to  see  that  the  applicant  has  fully  complied  with  the 
law  before  his  license  can  be  granted.''  This  decision  was  ren- 
dered prior  to  the  passage  of  the  Act  of  1875;  in  that  act  we 
find  this  provision :  that  license  for  sales  of  liquors,  when  not 
otherwise  provided  for  by  special  law,  may  be  granted  by  the 
Court  of  Quarter  Sessions  of  the  proper  county  at  the  first  or 
second  sessions  in  each  year,  and  shall  b^  for  one  year.  The 
said  Court  shall  fix,  by  rule  or  standing  order,  a  time  at  which 
application  for  said  licenses  shall  be  heard,  at  which  time  all 
persons  applying  or  making  objections  to  applications  for  li- 
cense may  be  heard  by  evidence,  petition,  remonstrance  or  coun- 
sel. P.  L.,  1875,  page  40.  It  will  be  noticed  that  there  is  noth- 
ing in  the  late  act  fixing  the  time  at  which  applications  shall  l^e 
heard,  but  the  Court  is  recpiired  to  do  that  by  rule  or  standing 
order.  Such  also  was  the  case  under  the  Act  of  1856.  sec.  7, 
P.  L.  1856,  p.  20T,  while  therefore  the  former  acts  require  the 
applicant  to  file  with  the  clerk,  his  petition,  three  weeks  before 
presenting  the  same  in  Court,  yet  the  late  act  and  the  Act  of 
1856  require  the  Court  to  fix  the  time  at  which  ffie  application 


Digitized  by 


Google 


338  IN  RE  M 'kern AN 'S  APPLICAT'n  FOR  TAVERN  LICENSE. 

shall  be  presented  in  Court.  We  know  of  no  rule  or  standing 
order  of  Court,  established  in  pursuance  of  the  Act  of  1875, 
fixing  the  time  at  which  appllications  for  license  shall  be  heard, 
unless  the  practice  of  publishing  an  order  with  the  list  of  appn- 
cations  has  established  the  rule.  If  this  order  be  the  rule,  then 
the  time  for  hearing  in  this  case  was  the  22d  of  March,  1880, 
and  the  excepti(nis  or  objections  should  have  been  filed  five 
days  prior  to  the  time.  The  hearing  in  this  case  was  continued 
to  the  5th  of  April,  and  on  the  30th  of  March  the  exceptions 
were  filed  (out  of  time  under  the  rule  and  without  special  ap- 
plication to  Court,  as  far  as  can  be  ascertained  from  the  rec- 
ond),  and  on  the  5th  of  April  the  remonstrance  was  filed. 
Whether  these  exceptions  and  remonstrance,  strictly  speaking, 
were  properly  filed  and  within  the  time  required  by  the  publish- 
ed order  of  Court,  will  be  best  made  to  appear  by  the  order  it- 
self, which  says:  **A11  exceptions  to  licenses  must  be  filed  at 
least  five  days  before  the  time  fixed  by  the  Court,  March  22, 
1880,  for  granting  the  same.''  [244]  If  not  in  time,  then  it  is 
difficult  to  understand  how  it  legally  appears  to  the  Court  that 
three  of  the  signers  to  the  petition  are  not  residents  of  the  ward, 
or  in  fact  how  the  exceptions  and  remonstrance  get  before  us 
at  all.  We  prefer,  however,  not  to  place  such  narrow  con- 
struction upon  the  rule  or  order,  but  to  treat  the  exceptions, 
remonstrance  and  depositions  as  properly  before  us,  in  order 
that  all  parties  may  be  fully  heard.  A  greater  number  have  pe- 
titioned for  the  granting  of  the  license  than  remonstrated 
against  it..  There  are  twice  as  many  witnesses  who  testified  in 
favor  of  the  application  as  there  are  who  testify  against  it,  and 
the  Court,  after  full  examination  of  everything  submitted,  are 
unanimous  in  the  conclusion  that  the  preponderance  or  weight 
of  the  testimony  is  in  favor  of  the  applicant ;  there  being  there- 
fore no  diflference  of  opinion  upon  the  subject,  further  notice  of 
the  same  is  unnecessary. 

The  petition  filed  contains  twelve  signatures,  but  of  these 
three  do  not  reside  in  the  ward,  it  was  filed  in  time  and  publish- 
ed as  required  prior  to  the  time  fixed  for  hearing.  Two  legal 
questions  arise — was  the  petition  filed  sufficient?  If  not,  can  it 
be  amended.  The  view  we  take  of  the  second  of  these  ques- 
tions renders  the  discussion  of  the  first  unnecessary.  On  the 
1 0th  of  April,  1880,  the  time  of  the  argument  before  the  Court, 
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the  applicant  asked  leave  to  amend  the  petition  filed,  by  filing 
another  with  it  or  in  its  stead,  containing  the  nine  names  which 
were  upon  the  original  and  within  the  ward,  and  three  others 
also  from  the  ward.  The  applicant  proved  that  he  was  advis- 
ed by  counsel  prior  to  the  filing  of  his  application,  that  it  was 
not  necessary,  under  our  practice,  to  have  the  signers  from  the 
ward,  but  it  would  be  sufficient  to  have  them  from  the  borough 
at  large.  Conceding  this  advice  to  have  been  erroneous,  yet 
the  fact  that  it  was  obtained  and  acted  upon  shows  that  the  ap- 
plicant was  misled,  and  by  the  advice  of  an  officer  of  the  Court, 
and  in  this  respect  it  presents  the  case  of  the  applicant  in  a 
stronger  light.  We  will  not  refer  to  the  numerous  authorities 
in  our  books,  u^x^n  the  subject  of  the  power  of  Courts  to  permit 
the  amendment  of  their  own  records,  pleadings,  bills,  answers, 
petitions,  &c.,  but  content  ourselves  by  referring  to  the  decis- 
ion or  action  of  our  own  Court  in  a  case  in  which  the  record 
show  s  the  presence  of  every  one  of  the  judges,  and  fails  to  show 
any  dissent.  It  is  the  case  of  the  license  granted  to  the  Mer- 
chants' Hotel,  of  Pottsville,  in  1878.  On  the  22nd  of  April, 
1878.  at  an  adjourned  Criminal  Court,  when  the  minutes  of  the 
Clerks  of  the  Quarter  Sessions  and  Common  Pleas  both  show 
that  every  member  of  the  Court  was  present,  the  counsel 
of  Jesse  Drumheller  presented  his  petition  for  a  tavern  license 
and  the  following  order  was  made,  to  wit :  **And  now,  22d 
April,  1878,  on  motion  of  B.  Bryson  McCool,  the  Court  direct 
the  within  petition  to  l)e  filed  as  of  the  first  day  of  March  Term, 
1878,  and  grant  a  rule  to  show  cause  why  the  prayer  of  the  pe- 
titi(jner  should  not  l>e  granted,  returnable  9th  of  May,  1878." 
The  license  was  subsecjuently  granted,  and  on  the  14th  of  June, 
the  applicant  filed  his  bond  and  obtained  the  same.  Our  first 
and  second  terms  of  Court  were  then  as  now,  January  and 
March.  The  time  fixed  for  the  granting  of  licenses  was  upon 
the  fourth  Monday  of  the  term,  and  the  usual  publication  was 
made  by  the  clerk.  Here  then  is  a  petition  not  filed  anywhere 
until  twenty  or  more  days  after  the  time  fixed  for  the  granting 
i>i  licenses,  and  then  filed  neither  at  the  first  nor  second  terms 
of  our  Quarter  Sessions,  but  at  an  adjourned  Court,  and  a  li- 
cense granted  [245]  at  the  third  term  of  our  Court.  Should 
the  Court  in  the  face  of  this  action  deny  its  [>ower  to  ])ermit  the 
amendment  of  the  i>etitir)n  in  the  case  l>efore  us?     If  we  pos- 
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sessed  the  power  exercised  in  the  Drumheller  case  can  it  be  said 
that  we  do  not  possess  the  smaller  or  lesser  power  of  amend- 
ment ? 

If,  under  our  late  Act  of  Assembly  we  may  direct  the  fil- 
ing of  a  i^etition  nunc  pro  tunc,  surely  we  may  permit  the 
amendment  of  an  informal  or  defective  petition  which  has  been 
filed  and  published  in  time.  For  the  reasons  stated  we  think 
the  amendment  should  be  allowed.  Being  unanimous  in  our 
views  as  to  the  weight  of  the  testimony,  it  follows  the  applica- 
tion should  l)e  granted. 

In  conclusion  we  may  say  that  to  prevent  misunderstand- 
ing and  injustice  in  the  future,  we  think  a  rule  should  be  adopt- 
ed regulating  the  making  of  application  for  licenses,  and  the 
filing  of  exceptions,  and  that  it  should  be  as  rigidly  enforced 
against  the  remonstrating  parties  as  against  the  applicants. 


COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


WOLTJEN  V.  O'MALLEY. 

Where  there  is  a  clear  want  of  authority  in  the  sheriff  to  make  a 
sale  of  real  estate,  his  deed  conveys  no  title  to  the  purchaser.  The 
Court  will  not  award  the  vendee  possession  of  the  premises,  where 
<Iefence  is  made  on  this  ground. 

Pershing,  P.  J.,  April  19,  1880. 

The  material  facts  in  this  case  are  these :  By  virtue  of  a 
writ  of  fieri  facius,  tested  the  12th  day  of  October,  1876,  J. 
Frank  Werner,  the  then  sheriff  of  Schuylkill  county,  levied  on 
■certain  real  estate  of  Edward  O'Malley,  situate  in  the  borough 
of  Frackville,  consisting  of  two  lots  or  pieces  of  ground,  hav- 
ing together  a  width  of  85  feet,  more  or  less,  and  extending  in 
depth  150  feet,  more  or  less,  on  which  were  erected  a  two- 
story  frame  dwelling  house  with  stone  basement :  a  one  and  a 
half  story  frame  dwellling  house  and  a  frame  stable.  This  was 
followed  by  a  writ  of  venditio7ii  exponas  to  No.  82  of  Septem- 
ber Term,  1877,  in  juirsuance  of  which  on  the  8th  day  of  Sep- 
tember, 1877,  Sheriff  Werner  sold  the  property  described  in  his 
levy  to  Charles  H.  Woltjen,  for  the  sum  of  thirty-five  dollars. 
A  deed  to  the  purchaser  was  acknowledged  in  open  court  on 
September  17,  1877. 

In  compliance  with  the  provisions  of  the  Act  of  May  13, 
1871  (P.  L.,  820),  entitled  "An  act  to  obtain  possession  of  real 
estate  by  purchasers  at  Coroners',  Sheriffs'  and  Orphans'  Court 
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sales  within  the  county  of  Schuylkill/'  the  plaintiff  in  this  pro- 
ceeding gave  the  defendant  notice  to  surrender  the  possession 
of  the  purchased  property  within  three  months  from  date  of 
notice.  The  defendant  refusing  to  comply  with  this  demand, 
the  plaintiff  presented  his  petition  to  the  Court,  whereupon  a 
rule  was  granted  requiring  the  defendant  to  appear  and  show 
cause  why  possession  of  the  premises  should  not  be  delivered  to 
said  Charles  H.  Woltjen.  To  this  the  defendant  filed  his  an- 
swer. On  the  argument  the  plaintiff,  in  addition  to  the  notice, 
petition  and  rule,  also  gave  in  evidence  the  deed  to  him  from 
the  sheriff,  and  claimed  that  his  strict  compliance  with  the  re- 
quirements of  the  Act  of  187 1  made  it  compulsory  on  the 
Court  to  award  him  a  writ  of  possession. 

On  the  23d  of  March,  1877,  as  a  measure  of  temporary  re- 
lief was  passed  the  "Act  to  regulate  the  stay  of  executions  i» 
certain  cases.''  Its  [246]  existence  was  limited  to  eighteen 
months.  (P.  L.  29.)  It  enacted  that  in  all  cases  where -lands 
were  levied  on  by  virtue  of  any  writ  of  fieri  facias  or  other  writ 
of  execution,  it  should  be  the  duty  of  the  sheriff  to  summon  six 
men  of  his  baiHwick  to  go  upon  the  premises  and  value  and 
appraise  the  same,  and  this  appraisement  he  was  to  return  with 
his  writ  to  the  Court.  If  afterwards  any  writ  of  venditioni  ex- 
ponas or  other  writ  was  issued  for  the  sale  of  such  lands,  tene- 
ments, &c.,  and  the  same  could  not  be  sold  at  public  vendue  or 
outcry  for  two-thirds  or  more  of  the  appraised  \afuation,  it  was 
expressly  declared  *'that  then  and  in  such  case  the  sheriff  or 
coroner  shall  not  make  sale  of  the  premises,  but  shall  make 
return  of  the  same  accordingly  to  the  Court  from  which  the  ex- 
ecution issued,  and  that  thereupon  all  further  proceedings  for 
the  sale  of  such  lands,  tenements  and  hereditaments  shall  be 
stayed  for  one  year  from  and  after  the  return  day  of  the  vendi- 
tioni exponas  or  other  writ  for  the  sale  of  the  premises." 

This  act  was  in  full  force  at  the  time  of  the  sheriff's  sale 
of  the  defendant's  real  estate  to  the  present  plaintiff.  It  appears 
that  in  obedience  to  its  requirements  the  sheriff  had  the  de- 
fendant's property  described  in  the  levy,  appraised ;  that  the 
jury  fixed  its  valuation  at  one  thousand  dollars,  and  that  a  re- 
turn was  made  to  the  Court  and  approved  on  August  20,  1877. 
Its  sale,  therefore,  a  few  weeks  afterwards,  for  the  sum  of 
thirty-five  dollars,  was  in  palpable   disregard   of   the    statute 
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which  forbade  any  sale  unless  the  property  was  bid  up  to  two- 
thirds  or  over  of  its  appraised  value.  How  it  came  about  that 
this  sale  was  made  and  a  deed  acknowledged  to  the  purchaser 
has  not  been  explained.  The  plaintiff,  however,  insists  that 
his  deed  is  conclusive  evidence  of  the  fact  that  he  became  the 
purchaser,  and  that  having  brought  himself  within  the  literal 
terms  of  the  act  he  is  entitled  to  the  defendant's  possession: 
that  the  defendant,  if  turned  out,  can  resort  to  his  action  of 
ejectment  if  he  regards  the  plaintiff's  title  as  invalid.  It  is  as 
true  sometimes  in  the  construction  of  statutes  as  in  other  things, 
that  the  letter  killeth  while  the  spirit  giveth  life.  ,We  do  not 
think  we  are  compelled  in  cases  of  this  kind  to  disregard  all 
equities  or  defences  which  a  defendant  in  the  writ,  who  is  in 
possession  at  the  time  of  levy  and  sale,  may  set  up  against  the 
deed  of  the  purchaser.  The  bringing  of  the  defendant  into 
Court  by  a  rule  must  be  for  some  purpose,  and  not  a  mere  form. 
The  Act  of  1871,  before  referred  to,  w^hich  has  local  application 
to  Schuylkill  county,  is  mainly  a  literal  transcript  of  the  Gen- 
eral Law  of  June  16,  1836.  In  proceedings  to  obtain  possession 
under  the  latter  act  it  has  been  decided  in  numerous  cases  that 
where  the  defendant  is  in  possession  at  the  time  of  levy  and 
sale,  he  cannot  make  any  defence  against  the  purchaser ;  by  the 
purchase  under  regular  process,  the  purchaser  acquires  a  right 
at  least  to  the  possession  of  the  debtor,  which  alone  will  sup- 
port ejectment  against  him.  (Purd.  Dig.  660,  pi.  134  and 
notes).  Can  a  sale  made  in  the  face  of  direct  statutory  prohi- 
bition be  called  a  sale  under  regular  process?  If  not,  it  fol- 
lows that  the  want  of  legal  authority  to  make  the  sale  can  be 
set  up  by  the  party  whose  property  has  been  illegally  disposed 
of,  as  a  defence  against  the  purchaser's  attempt  to  gain  pos- 
session. 

We  have  not  overlooked  the  cases  which  decide  that  ir- 
regularities in  the  process  and  sale  are  cured  by  the  acknow- 
ledgment of  the  sheriff's  deed.  How  far  the  cura- 
tive effect  of  such  an  acknowledgment  extends  is 
elaborately  discussed  by  Justice  Bell,  in  Shields  v. 
Miltenberger,  2  Har.  76.  We  think  that  case  author- 
ity for  the  position  that  in  the  case  before  [247]  us  there  was 
much  more  than  mere  irregularity  in  the  proceedings.  Mr. 
Justice  Bell  said :  ''The  absence  of  authority  or  the  presence  of 
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fraud  utterly  frustrates  the  operation  of  the  (sheriff's)  sale  as 
a  means  of  transmission  of  title  and  avoids  it  from  beginning. 
Either  may,  therefore,  be  insisted  on,  even  after  the  formal  ac- 
knowledgment of  the  conveyance ;  mere  irregularities,  whether 
of  omission  or  commission,  which  do  not  render  the  officer 
powerless  or  taint  the  transaction  with  turpitude,  may  be  cured 
by  the  tacit  accjuiesence  of  those  who  ought  to  speak  in  time." 
Reference  is  made  to  Porter  v.  Xeelan,  4  Yeates  108,  and  Glan- 
cey  I.  Jones,  /(/.,  212,  in  each  of  which  the  want  of  a  vendi- 
tiotii,  conferring  power  to  sell,  was  held  to  be  fatal,  even  after 
acknowledgment  of  deeds.  The  acknowledgment  is  not  such  a 
res  adjudicata  as  precludes  an  inquiry  into  the  legality  of  the 
proceedings  by  which  the  sale  was  made.  Braddee  v.  Brown- 
field,  2  W.  &  S.  271  ;  Dawson  v.  Morris,  4  Yeates  341  ;  Cash  v. 
Tozer,  i  W.  &  S.  529.  In  a  very  late  case,  Simons  v.  Kern,  8 
W.  X.  257,  it  was  held  that  absence  of  authority  in  the  sheriff 
to  sell  may  be  insisted  on  after  the  formal  acknowledgment  of 
the  deed,  in  an  action  of  ejectment  brought  by  his  vendee  to  ob- 
tain possession. 

It  is  true  that  in  this  case  Sheriff  Werner  held  a  writ  of 
vendition  exponas,  but  it  conferred  no  power  to  sell  unless  two- 
thirds  or  over  of  the  appraised  value  of  the  property  levied  on 
was  realized.  To  sell  for  any  less  price  conferred  no  better 
title  than  if  he  had  sold  without  a  writ  of  venditioni  exponas 
having  been  first  placed  in  his  hands.  It  seems  to  us  that  the 
purchaser  occupies  no  better  position  than  if  he  /lad  purchased 
under  a  ii.  fa.  without  inquisition  or  waiver  of  inquisition, 
which  was  declared  in  Gardner  v.  Sisk,  4  Smith  506,  to  be  ab- 
solutely void,  and  not  confirmed  by  a  distribution  of  its  pro- 
ceeds among  the  judgment  creditors  of  the  debtor.  Anything 
in  conflict  with  this  in  Crowell  v.  McConkev,  s  Barr  168,  to 
which  we  have  been  referred  by  counsel  for  the  plaintiff,  is  held 
in  Gardner  v.  Sisk  to  be  mere  obiter  dietum.  See  also  St.  Bar- 
tholomew's Church  V.  Wood,  1 1  Smith  96. 

The  defendant  further  avers  in  his  answer  that  the  judg- 
ment on  which  his  real  estate  was  sold,  was  fully  paid  to  John 
W.  Roseberry,  Esq.,  counsel  for  D.  Focht  &  Co.,  the  plaintiffs 
therein,  before  the  sale  took  place,  and  that  Charles  H.  Wolt- 
jen  had  full  knowledge  of  that  fact  at  the  time  he  purchased  at 
the  sheriff's  sale- 
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That  a  purchaser  at  sheriff's  sale,  with  knowledge  that  the 
judgment  has  been  satisfied,  acquires  no  title,  was  decided  in 
Hoffman  v.  Strohecker,  7  Watts  86,  and  Gibbs  v.  Xeeley,  Id., 
305.  It  is  otherwise  of  a  bona  fide  purchaser  from  him  without 
notice.  This  allegation  has  no  other,  support  than  the  defen- 
dant's affidavit,  and  it  is  not  necessary  to  dwell  on  it. 

If  defendant's  real  estate,  regularly  appraised  as  of  the 
value  of  one  thousand  dollars,  can  be  sold  for  the  paltry  sum  of 
thirty-five  dollars,  and  the  sale  sustained,  in  the  face  of  a  stat- 
ute enacted  for  the  very  purpose  of  preventing  such  sacrifices, 
and  which  positively  forbade  any  sale  unless  tv/o-thirds  of  the 
appraised  value  was  bid,  then  this  legislation  wholly  failed  to 
accomplish  its  object,  and  instead  of  affording  protection  was 
a  **snare  and  a  delusion."  It  requires  no  argument  to  show 
how  in  a  case  like  this,  not  only  the  defendant,  but  his  cred- 
itors, might  be  wron^^ed  by  actiner  on  the  belief  that  what  the 
law  expressly  declared  would  be  fairly  carried  out. 

The  rule  is  discharged  and  writ  of  possession  refused. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[248]  FAUST  V.  FAUST. 

A  promise  to  purchase  at  sheriff's  sale  for  the  benefit  of  the  defen- 
dant in  the  execution,  will  not  constitute  the  purchaser  a  trustee  for 
him,  unless  the  purchase  was  made  with  the  money  of  the  defendant. 
In  order  to  fix  the  vendee  with  the  relation  of  a  trustee,  or  trustee 
ex  maleficio,  there  must  be  something  more  In  the  transaction  than 
the  mere  violation  of  a  parol  agreement. 
Rule  to  obtain  Possession. 

Persuing,  P.  J.,  May  3.  1880. 

The  substance  of  the  answer  of  the  defendant  to  this  rule 
is  that  his  real  estate  was  sold  below  its  value :  that  before  the 
sheriff's  sale  the  plaintiff  agreed  that  if  he  could  purchase  de- 
fendant's real  estate  for  a  low  price  he  would  do  so,  and  permit 
the  defendant  to  retain  possession  of  it  until  such  time  as  he 
would  repay  said  ])laintiff  the  amount  of  his  judgment  which 
he  held  against  him,  when  he  (plaintiff)  would  reconvey  the 
title  to  the  defendant :  in  other  words  that  the  plaintiff  w'as  sim- 
ply to  purchase  the  property  as  a  security  for  his  .debt,  "so  that 
at  some  time,  not  named,  his  debt  should  be  paid  and  always 
kept  secured-" 

It  is  contended  that  the  plaintiff  having  purchased  defen- 
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dant's  real  estate,  holds  it  as  a  trustee  ex  malcficio,  and  is  not 
entitled  to  a  writ  of  possession. 

It  is  not  controverted  that  the  plaintiff  paid  for  the  prop- 
erty with  his  own  money.  Beyond  the  alleged  verbal  agree- 
ment set  forth  in  the  answer,  it  is  not  asserted  that  he  said  or 
did  anything  to  deter  others  from  buying,  or  in  any  way  inter- 
fered to  prevent  the  property  from  bringing  its  full  value.  It 
is  true  that  the  defendant  says,  that  in  pursuance  of  this  prom- 
ise of  the  plaintiff  he  took  no  steps  to  pay  the  judgment  on 
which  the  property  was  sold,  but  giving  due  weight  to  all  that 
the  answer  contains,  we  think  that  it  comes  far  short  of  fasten- 
ing on  the  plaintiff  the  relation  of  a  trustee  ex  maleficio.  The 
general  rule  is,  that  a  promise  to  purchase  at  sheriff's  sale  for 
the  benefit  of  the  defendant  in  the  execution  will  not  constitute 
the  purchaser  a  trustee  for  him,  unle,ss  the  purchase  was  made 
with  the  money  of  the  defendant.  Barnet  v.  Dougherty,  8  Cas. 
371.  And  in  Kellum  v.  Smith,  9  Casey  158,  tt  is  said:  When 
the  purchaser  at  a  sheriff's  sale  promises  to  hold  for  the  debtor, 
and  afterwards  refuses  to  comply  with  his  engagement,  the 
fraud,  if  any,  is  not  at  the  sale,  not  in  the  promise,  but  in  its 
subsequent  breach.  That  is  too  late.  It  is  abundantly  settled 
that  equity  will  not  decree  such  a  purchaser  to  be  a  trustee,  un- 
less there  is  something  more  in  the  transaction  than  the  mere 
violation  of  a  parol  agreement.  This  was  asserted  in  Robert- 
son V.  Robertson,  9  Watts  ;^2\  in  Haines  v.  O'Conner,  10 
Watts  313;  in  Fox  Heffner,  i  W.  &  S.  372:  in  Jackman  v. 
Ringland,  4  W-  &  S.  149,  and  in  Barnet  v.  Dougherty,  8  Casey 
371.  See  also  Sharp  v.  Long  &  Brady,  4  Cas.  433;  Hogg  v. 
Wilkins,  i  Grant  67.  If,  as  we  think  these  cases  show,  the 
])laintiff  is  not  even  a  trustee  for  the  defendant,  we  must  hold 
the  answer  to  be  wholly  insufficient,  and  this  without  reference 
to  the  fact  that  the  plaintiff  has  filed  a  replication  denying  every 
averment  contained  therein. 

The  rule  is  made  absolute  and  a  writ  of  possession  award- 
ed to  plaintiff. 
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CIRCUIT  COURT  OF  UNITED    STATES,    EASTERN    DISTRICT  OF 
PENNSYLVANIA. 


[249]  WHITEHOUSE,  Assignee,  vs.  THE  CONTINEN- 
TAL FIRE  INSURANCE  COMPANY. 
SAME  vs.  COM.  FIRE  INS-  CO. 
SAME  vs.  THE  MANHATTAN  FIRE  INS.  CO. 

Removal  of  cases  from  State  to  Federal,  Courts. 

Inasmuch  as  a  cause  cannot  be  tried  until  the  issues  are  made  up, 
an  application  for  removal  from  a  State  to  a  Federal  Court  is  In  time 
if  it  come  before  the  pleadings  are  completed,  or  the  next  term  fol- 
lowing fheir  completion. 

There  has  been  no  express  repeal  of  the  statute  of  1867,  and  there 
does  not  appear  to  be  any  by  implication. 
Rule  to  Remand. 
Butler,  J.,  May  18,  1880. 

The  rules  taken  must  be  dismissed.  The  Act  of  March  3, 
1875,  Sec.  3,  ref|uires  the  petition  for  removal,  to  be  filed  **be- 
fore  or  at  the  term  at  which  such  cause,  could  be  first  tried.'' 
The  causes  here  involved  were  not  at  issue,  nor  had  any  step 
been  taken  to  put  them  at  issue,  when  the  petition  was  filed.  In 
that  condition  they  could  not  be  tried.  The  citation  from 
**Buskin's  Indiana  Practice" — **\Ve  understand  that  Justice 
Davis,  when  sitting  in  Circuit  for  the  District  of  Indiana,  held 
that  the  application  for  removal  must  be  made  at  the  first  term 
at  which  the  cause  could  be  put  at  issue'' — is  too  uncertain  to  be 
regarded  as  authority.  Much  more  important  are  the  cases  of 
Scott  ct  al,,  Trustees,  vs.  Clinton  and  Springfield  R-  R.  Co.,  8 
Chicago  News,  210  (6  Bissel  529),  and  Michigan  R.  R.  Co. 
v.  Andes  Insurance  Co.,  9  Chicago  Legal  News,  34,  in  which  it 
w'as  held  that,  inasmuch  as  the  cause  cannot  be  tried  until  the 
issues  are  made  up.  the  application  is  in  time  if  it  come  before 
the  pleadings  are  completed,  or  the  next  term  following  their 
completion.  In  the  valuable  note  to  Taylor  v.  Rockefellow, 
Am.  Law  Reg.  (X.  S.),  vol.  18,  No.  5,  p-  313,  the  same  judg- 
ment is  expressed  by  the  intelligent  author.  This  construction 
is  consistent  with  the  spirit  of  the  statute,  as  well  as  wuth  its 
terms.  The  object  in  limiting  the  time  for  application  is  to 
guard  against  loss  of  opportunity  for  trial  from  delay  in  mak- 
ing it.  Where,  as  here,  it  is  made  before  any  step  has  been 
taken  towards  forming  an  issue,  no  such  loss  can  result.  But 
these  applications  are  within  the  terms  of  the  Act  of  1867 — 
providing  for  causes  in  which  local  influence  or  prejudice    is 
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likely  to  defeat  the  ends  of  justice,  Rev.  St.,  Sec.  639,  Dillon  on 
Removal  of  Causes,  22,  23,  25 — as  well  as  that  of  1875;  ^^^ 
they  might,  therefore,  haye  been  made  "at  any  time  before  trial 
or  final  hearing;'*  Insurance  Co.  v.  Dunn,  19  Wal-  214,  Van- 
never  V.  Bryant,,  21  Wall.  41.  There  has  been  no  express  re- 
peal of  this  provision  of  the  statute  of  1867 ;  and  there  does  not 
seem  to  be  any  by  implication;  Dillon  on  Removal  of  Causes, 
25,  Cook  v.  Ford  et  al,  16  Am.  Law  Reg.  (N.  S.)  417,  Zinc 
Co..  V.  Trotter,  17  Am.  Law  Reg.  (X.  S.)  376.  Regarding  it 
as  in  force,  all  question  respecting  the  defendants'  right  to  trial 
here  is  removed.  '  The  other  matters  objected  to  are  imma- 
terial. 

Hon.  Jas.  B.  Reilly,  for  plaintifif. 

E.  D.  Smith  and  Geo.  R.  &  S-  Kaercher,  Esqs.,  for  defen- 
dant. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[250]      THE  BOROUGH  OF  FRACKVILLE  vs. 

HEFFNER. 

1.  The  proviso  in  the  first  section  of  the  Act  of  2nd  May,  1868, 
relating  to  appeals  and  transcripts,  from  the  Judgments  of  Justices  of 
peace,  &c.,  does  not  apply  to  municipal  corporations. 

2.  The  granting  of  a  mandamus  rests  in  the  discretion  of  the 
Court. 

Rule  for  a  Mandamus. 

Walker,  J. 

This  is  a  rule  for  a  writ  of  mandamus  upon  the  Justice  to 
require  him  to  deliver  to  the  plaintiff  certain  transcripts  of 
judgments,  obtained  before  him  against  the  borough  of  Frack- 
ville,  for  the  purpose  of  appeal  without  the  payment  of  costs, 
by  virtue  of  the  proviso  in  the  first  section  of  the  Act  of  2nd 
May,  1868.  P.  D.  862,  PI.  96,  Pam.  Laws,  p-  257.  We  think 
this  proviso  does  not  apply  to  municipal  corporations,  and  as 
the  granting  of  a  mandamus  rests  in  the  sound  disci*etion  of  the 
Court,  the  rule  is,  therefore,  discharged.  Tatham  vs.  The 
Wardens,  2  Phila.  246.  2  Brightlv's  Dig.,  p.  1,  1,691,  section 
16. 

And  now  May  3rd,  1880.  Rule  for  a  mandamus  dis- 
charged. 
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COURT  OF  COMMON   PLEAS  OF   SCHUYLKILL  COUNTY. 


THE  MUTUAL  VALLEY  FIRE  INS.  CO.  vs.RAUSCH. 

A  member  of  a  Mutual  Fire  Insurance  Company  is  not  liable  to  be^ 
assessed  on  his  premium  note,  for  the  payment  of  losses  and  expen- 
ses incurred,  prior  to  the  time  he  became  a  member  of  the  corpora- 
tron. 

Case  Stated. 

Persuing,  P.  J. 

The  plaintiff  is  a  fire  insurance  company,  organized  on  the 
mutual  principle  under  the  Act  of  May  ist,  1876  (P.  L.  53). 
The  defendant  became  a  member  of  the  company  by  taking  out 
a  policy  of  insurance  on  the  28th  of  April,  1879,  in  part  con- 
sideration of  which  he  gave  his  premium  note  for  the  sum  of 
one  hundred  dollars.  The  board  of  directors  on  the  i8th  day 
of  August,  1879,  levied  an  assessment  of  six  per  cent,  upon  all 
of  its  assessable  obligations  of  its  policy  holders  up  to  and  prior 
to  the  1st  of  August,  1879,  for  the  payment  of  losses  sustained 
and  expenses.  These  expenses  were  incurred  and  losses  sus- 
tained before  the  defendant  became  a  member  of  the  corpora- 
tion. Suit  was  brought  to  compel  him  to  pay  the  amount  as- 
sessed upon  his  premium  note,  and  the  question  of  his  liability 
is  presented  in  the  case  stated  for  the  decision  of  the  Court. 

The  I  ith  article  of  plaintiff's  by-laws  is  as  follows :  *'The 
board  of  directors  shall  have  power  to  levy  and  collect  assess- 
ments whenever  the  same  is  necessary  to  meet  the  wants  of  the 
company,  in  accordance  with  [251]  the  law  under  which  the 
company  was  organized,  and  its  supplements.  If  any,  w^hich 
may  hereafter  be  enacted'' 

The  (distinguishing  characteristic  of  mutual  insurance 
companies  is,  that  all  the  insured  are  members,  and  all  the 
members  are  insured.  When  a  member  sustains  a  loss  he  has 
a  vested  right  to  call  upon  all  the  other  members  of  the  com- 
pany to  contribute  their  proper  proportion  to  make 
him  whole.  We  think  the  exercise  of  this  right  is  limited 
to  those  who  were  members  of  the  company  at  the  time  the  loss 
occurred,  for  between  him  and  them  alone  did  the  relation  of 
insured  and  insurers  exist. 

The  counsel  for  the  plaintiff  has  assured  us,  that  after  a 
careful  examination,  no  decision  of  the  Supreme  Court  can  be 
found  which  directly  meets  the  question  raised  in  this  case. 
The  nearest  approach  to  a  ruling  of  the  point  I  have  found,  is  in 
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^ome  of  the  language  used  in  the  case  of  Wilson  vs.  Trumbull 
Mutual  Fire  Insurance  Company,  7  Harris,  372.  Wilson  had 
taken  out  a  policy  of  insurance  for  five  years  on  a  stock  of 
store  goods.  Shortly  thereafter  he  sold  out  the  entire  stock,  no 
losses  having  occurred  between  the  date  of  the  policy  and  the 
sale.  Losses  happened  afterwards,  within  the  five  years.  In  a 
suit  brought  by  the  company  on  Wilson's  deposit  note  for  con- 
tribution to  these  losses,  it  was  held  that  he  was  not  liable; 
that  by  the  sale  of  the  entire  stock  of  goods  covered 
by  the  policy,  his  membership  ceased,  and  being  no 
longer  insurer  or  insured  he  could  claim  no  ben- 
efits, nor  be  bound  for  subsequent  losses.  If  Wil- 
son in  that  case  was  not  bound  for  losses  which  occurred  during 
the  time  his  policy  had  run,  l^ecause  he  had  parted  with  his 
ownership  in  the  goods,  upon  what  principle  can  the  present  de- 
fendant be  held  for  losses  which  were  sustained  at  a  time  up  to 
which  he  had  never  been  a  member  of  the  company  at  all  ? 

The  Supreme  Court  said,  in  the  case  cited,  that  the  assess- 
ment should  be  upon  those  only  who  were  members  at  the  time 
of  the  happening  of  the  loss,  and  not  upon  those  who  had  ceas- 
ed to  be  sfich ;  that  if  a  member  performed  all  his  duties,  and 
paid  his  share  of  all  losses  accruing  during  his  membership,  no 
more  could  justly  be  required  of  him. 

In  McLellan  vs.  Keystone  Mutual  Insurance  Company 
(Common  Pleas)  3  Luz.  Leg.  Reg.  53  (see  Brightly 's  Digest, 
1,411,  pi.  299)  it  was  decided  that  policy  holders  are  liable  up- 
on their  premium  notes,  only  for  an  amount  sufficient  to  cover 
losses  occurring  during  their  membership.  The  full  report  of 
this  case  is  not  accessible,  but  it  seems  to  cover  the  present  con- 
tention- 

The  liability  of  a  member  of  a  mutual  insurance  company 
on  his  premium  note,  left  as  a  deposit  as  the  basis  of  an  assess- 
ment, should  occasion  arise,  is  not  an  absolute  liability  to  pay 
the  whole  amount  of  his  note,  but  it  is  conditional  and  depends 
upon  the  contingency  of  the  happenings  of  losses  and  expenses 
to  which  he  shall  be  liable  to  contribute,  wdiich  have  been  duly 
ascertained  by  the  directors,  and  which  make  necessary  a  re- 
sort to  an  assessment  thereon.  Though  the  premium  note  be 
'  absolute  on  its  face,  yet,  being  given  to  pay  losses,  it  is  only  as- 
sessable in  case  of  loss ;  May  on  Insurance,  699.  In  other  States 


Digitized  by 


Google 


350  WELLS  &  SMITH  V.    M'CARRAGHEK. 

decisions  are  found  directly  in  point.  In  Herkimer  County 
Mutual  Insurance  Company  vs.  Fuller,  14  Barb.  (N.  Y.)  273, 
it  was  held  that  where  the  assessments  were  to  pay  losses,  and 
the  premium  on  deposit  notes  is  made  payable  by  installments 
as  shall  from  time  to  time,  aii^^reeably  to  the  by-laws,  be  required 
by  the  directors,  the  directors  having  ascertained  that  the  com- 
pany is  liable  for  [252]  a  loss,  and  that  the  company  have  not 
sufficient  available  funds  to  pay  it,  are  first  to  ascertain  who 
were  members  at  the  time  of  the  loss,  and  to  assess  upon  each 
such  proportion  thereof  as  his  individual  liability  bears  to  the 
aggregate  liability  of  all  the  members.  The  length  of  time 
which  may  have  elapsed  since  membership  began- is  not  to  be 
taken  into  the  account:  and  in  Long  Pond  Mutual  Insurance 
Co.  vs.  Houghton,  6  Gray  (Mass.)  jj.  it  was  said,  "although 
assessments  cannot  be  made  for  losses  occurring  prior  to  mem- 
bership, the  inclusion  of  such  losses  will  not  invalidate  the  as- 
sessment as  to  those  who  were  members  >vhen  the  losses  occur- 
red." The  first  paragraph  of  the  syllabus  is:  An  assessment 
laid  on  all  the  members  of  a  mutual  fire  insurance  company  to 
pay  liability  for  losses  and  expenses,  part  of  which  accrued  be- 
fore some  of  them  became  members,  is  void  a^s  to  them,  but 
valid  as  to  the  others.  The  decisions  cf  the  Supreme  Courts  of 
Iowa  and  Maine  respectively,  are  to  the  same  eflfcct.  See  also 
Ohio  Mutual  Insurance  Co.  vs.  Marietta  Woolen  Factory,  3 
Ohio  St.  R.  348.  .\s  this  is  a  test  case,  upon  the  decision  of 
which  a  numl>er  of  other  suits  depend,  we.  have  examined  it 
with  some  care.    Our  conclusion  is  with  the  defendant. 

And  now,  Mav  17,  1880,  judgment  is  directed  to  be  enter- 
ed in  favor  of  the  defendant  on  the  case  stated. 


COURT  OF  COMMON  PLEAS  OF  LUZERNE  COUNTY. 


WELLS  &  SMITH  v.  McCARRAGHER. 

Nec^ative  testimony,  that  no  notices  were  put  up  on  the  premlaee 
advertised  for  sale  by  the  sheriff,  given  by  persons  who  would  have 
been  likely  to  see  them,  and  where  the  defendant  had  no  actual  notice 
of  the  sale,  and  where  the  return  is  silent  as  to  the  posting  of  such 
notices,  if  uncontradicted,  will  be  sufficient  to  set  aside  the  sale. 

Rule  to  show  cause  why  sheriff's  sale  of  real  estate  shall  not  be 
set  aside. 

Rice.  P.  J. 

The  rule  in  this  case  depends  on  negative  testimony  by 
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(x:cupaiits  of  a  part  of  the  same  building  that  no  notice  was  put 
upon  the  premises.  The  witnesses  also  swear  that  they  would 
have  seen  such  notice  had  it  been  put  up  in  a  public  place  on  the 
l)reniises.  The  testimony  is  not  very  strong,  and  yet  under  the 
practice  it  is  competent  (i  T.  &  H-  Prac.  1248,  Brightly's  Ed.) 
and  being  uncontradicted,  and  the  sheriff's  return  not  averring 
that  such  notice  was  put  up,  and  the  defendant  swearing  that 
she  had  no  actual  notice  of  the  sale,  directly  or  indirectly,  we 
feel  bound  to  set  the  sale  aside.  Where  the  return  of  the  sheriff 
shows  strict  compliance  with  the  re'^juirements  as  to  notice,  the 
presumptions  as  to  regularity  would  be  stronger  than  in  this 
case.  The  return  is  **after  having  given  due  legal  and  timely 
notice  of  the  time  and  place  of  sale  by  advertisement  in  divers 
public  newspapers  and  by  hand-bills  set  up  in  the  most  public 
places  in  my  bailiwick.''  Exprcssio  tinius  est  cxclusio  altcrius. 
The  rule  is  made  absolute. 


SUPREME  COURT  OF  PENNSYLVANIA. 


[253]         IX  RE  RULE  OX  SAMUEL  DAVIES. 

1.  The  power  of  the  Court  to  disbar  an  attorney,  when  found  un- 
worthy, cannot  be  questioned,  and  is  necessary  for  the  due  admin- 
istration of  the  law,  and  for  the  public  safety. 

2.  An  attorney  has  a  property  in  his  possession,  and  cannot  be  de- 
prived thereof  without  due  notice  of  the  complaint,  and  an  oppor- 
tunity to  be  heard. 

3.  This  power  of  the  Court  is  not  fow  the  purpose  of  enforcing  civil 
remedies  between  parties,  but  not  to  protect  the  court  and  the  public 
against  an  attorney  guilty  of  unworthy  practice  in  his  profession; 
and  a  subsequent  settlement  with  his  client  does  not  operate  as  an 
absolution  or  remission  of  his  offense. 

Error  to  Common  Pleas  No.  2,  PhiladelpFTta  County. 
This  was  a  rule  on  Samuel  Davies,  attorney  at  law,  to 
show  cause  why  his  name  should  not  be  stricken  from  the  roll 
of  attorneys  for  malpractice.  The  facts  disclosed  were  sub- 
stantially as  follows:  In  March,  1878,  Davies  obtained  a 
United  States  bond  of  $100  from  the  Guarantee  Trust  Com- 
pany for  Cornelia  Curtiss,  who  had  employed  him  professional- 
ly for  that  purpose.  It  should  have  been  delivered  to  her  forth- 
with, but,  instead  of  so  doing,  Davies  pledged  the  bond  to  one 
Humphrey  as  security  for  money  lent  him,  and  when  Mrs.  Cur- 
tiss and  her  son-in-law  called  for  it  they  were  put  off  with 
evasive  promises.  A  correspondence  ensued  with  the  son-in- 
law,  in  the  course  of  which  Davies  made  various  promises, 


Digitized  by 


Google 


352  IN  Ui:  Rl'LE  ON  SAMUEL  DAVIES. 

which  were  nut  kept,  and  he  then  gave  Mrs.  Curtiss  a  written 
assurance  that  if  he  (Hd  not  receive  the  l)ond  **on  or  before  Sat- 
urday'' he  would  pay  her  what  it  was  worth.  This  note  was 
followed  on  the  6th  oi  the  same  month  l>y  another,  in  which  he 
promised  to  call  on  Monday  or  Tuesday  evening,  **without  fail, 
and  bring  the  bond"  This  promise  having  been  broken,  Mrs. 
Curtiss  charged  Davies,  before  Magistrate  List,  with  the  em- 
bezzlement of  the  l)ond,  and  upon  her  affidavit  he  was  arrested 
and  held  to  appear  before  the  Court  of  Quarter  Sessions.  Be- 
fore making  her  charge  before  the  Magistrate,  Mrs.  Curtiss 
had  made  a  similar  charge,  under  oath,  before  the  Board  of 
Censors  of  the  Law  Association,  and  the  late  E.  Spencer  Mil- 
ler, at  their  instance,  obtained  a  rule  on  Davies  to  show  cause 
why  his  name  should  not  be  stricken  from  the  list  of  attorneys. 
Before  this  rule  was  taken,  but  after  the  application  to  the 
Board  of  Censors  and  his  own  arrest,  Davies  called  on  Mrs. 
Curtiss  and  induced  her  to  settle  the  case  and  discontinue  pro- 
ceedings against  him  in  consideration  of  the  payment  of  $ioo, 
and  she  subsequently,  at  his  request,  made  oath  that  she  was 
entirely  satisfied  with  the  settlement ;  that  the  rule  was  grant- 
ed without  her  knowledge,  and  that  she  would  willingly  have 
lent  the  bond  to  Davies  if  he  had  asked  for  it.  The  Court  be- 
low disbarred  Mr.  Davies,  and  he  appealed  to  the  Supreme 
Court,  contending,  first,  that  the  public  had  no  further  concern 
in  a  matter  that  had  been  settled  between  the  attorney  and  the 
client;  and  second,  that  the  Court  below  had  no  jurisdiction 
over  the  matter,  the  charge  having  been  improperly  made  after 
a  full  settlement  between  attorney  and  client,  and  when,  in 
point  of  fact,  the  client  had  herself  authorized  her  counsel  to 
pledge  the  bond. 

Mercur,  J. 

An  attorney -at-law  sustains  an  important  relation  in  the 
administration  [254]  of  justice.  He  possesses  certain  powers 
and  privileges  from  which  others  are  excluded,  and  assumes 
important  duties  and  obligations  towards  both  Court  and  client. 
He  is  an  officer  of  the  former  and  a  representative  of  the  lat- 
ter. His  position  is  so  responsible,  his  opportunities  for  good 
and  for  evil  are  so  many,  that  both  statute  and  common  law 
have  united  in  throwing  all  reasonable  safeguards  around  his 
conduct.    Before  he  can  be  admitted  to  the  bar,  the  Act  of  As- 
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sembly  requires  him  to  take  an  oath  or  affirmation  inter  alia, 
that  he  will  behave  himself  in  the  office  of  attorney  within  the 
Court  according  to  his  learning  and  ability,  "and  with  all  good 
fidelity  as  well  to  the  Court  as  to  the  client."  The  Court  also 
requires  satisfactory  evidence  of  proper  knowledge  of  the  law 
and  of  the  good  moral  character  of  the  applicant. 

The  power  of  a  Court  to  admit,  as  an  attorney,  to  its  bar, 
a  person  possessing  the  requisite  qualifications,  and  to  remove 
him  therefrom  when  found  unworthy,  has  been  recognized  for 
ages  and  cannot  now  be  questioned-  In  fact  the  power  of  re- 
moval for  just  cause  is  as  necessary  as  that  of  admission  for  a 
due  administration  of  law.  By  admitting  him,  the  Court  pre- 
sents him  to  the  public  as  worthy  of  its  confidence  in  all  his 
professional  duties  and  relations.  If  afterwards  it  comes  to 
the  knowledge  of  the  Court  that  he  has  become  unworthy,  it  is 
its  duty  to  withdraw  that  endorsement,  and  thereby  cease  to 
hold  him  out  to  the  public  as  worthy  of  professional  employ- 
ment. The  act  of  nth  April,  1834,  recognizes  this  right  and 
duty  as  existing  in  the  Court.  The  74th  section  thereof  de- 
clares "if  any  such  attorney  retain  money  belonging  to  his  cli- 
ent, after  demand  made  by  the  client  for  payment  thereof,  it 
shall  be  the  duty  of  the  Court  to  cause  the  name  of  such  attor- 
ney to  be  stricken  from  the  record  of  the  attorneys,  and  to  pre- 
vent him  from  prosecuting  longer  in  the  said  Court.  The  spe- 
cific cause  named  in  this  act  which  makes  the  action  of  the 
Court  mandatory,  has  often  been  held  to  be  such  misconduct  as 
to  justify  a  Court  in  suspending  an  attorney  from  practice  or 
in  striking  his  name  from  the  rolls.  People  vs.  Smith,  3 
Caine  221 ;  Same  vs.  Wilson,  5  Johns.  369;  Bohanan  vs.  Peter- 
son, 9  Wend.  503 ;  Hyman  vs.  Washington,  2  McCord  493 ; 
Exparte  Ferguson,  6  Cow.,  596.  None  should  be  permitted  to 
act  who  are  guilty  of  unworthy  practices  or  behavior  in  their 
profession.  Leigh's  Case,  i  Munford  481-  Such  character 
renders  him  unfit  and  unsafe  to  be  intrusted  with  the  powers  of 
his  profession.  John  Percy,  9  Tiffany  651.  The  offense  need 
not  be  such  as  to  subject  the  attorney  to  indictment.  If  it  shows 
such  a  lack  of  professional  honesty  as  to  make  him  unworthy 
of  public  confidence,  it  is  sufficient  cause  for  striking  his  name 
from  the  roll.  Baker  vs.  Comth.,  lo  Bush  592.  This  is  a 
power  inherent  in  every  Court  when  a  person  is  shown  to  be 
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unfit  to  practice  in  it.  The  People  vs.  Turner,  i  California; 
Mills,  I  Michigan  Rep.  394;  Bradley  vs.  Fisher,  13  Wall.  335; 
ex  parte  Robinson,  19  Id.  505  ;  Austin  et  al,  5  Rawle  191 ; 
Dicken's  Case,  17  P.  F.  Smith,  169.  Such  an  order  is  a  judi- 
cial act,  to  be  done  in  the  exercise  of  judicial  discretion.  It 
must,  therefore,  be  governed  by  a  sound  judicial  discretion, 
guarding  and  protecting  the  just  rights  and  independence  uf 
the  bar,  the  dignity  and  authority  of  the  Court  and  the  safety 
and  protecti(;n  of  the  public.  Ex  parte  Secombe,  19  Howard 
9.  A  member  of  the  bar  has  a  property  in  his  profession 
(OTIarra  vs.  Stack,  not  yet  reported)  ;  he  cannot  be  deprived 
of  his  right  therein  without  [255]  due  notice  of  the  complaint 
and  an  opportunity  to  be  heard.  In  the  present  case  there  was 
a  full  hearing.  The  evidence  clearly  established  and  the  Court 
found  that  the  plaintiff  in  error  was  professionally  employed 
by  Mrs.  Curtiss  to  procure  for  her  a  bond  of  $100  from  the 
Guarantee  Trust  Company :  that  he  obtained  it  and,  instead  of 
delivering  it  to  her,  he  pledged  it  to  one  Humphreys  as  security 
for  money  borrowed  of  the  latter.  The  lx)nd  was  frequently 
demanded  of  the  plaintiff  in  error,  but  he  put  off  Mrs.  Curtiss 
with  evasive  promises  to  deliver  it,  followed  by  a  promise  to 
pay  its  value  at  a  day  specified  if  he  failed  to  return  it. 

It  is  contended  on  the  part  of  the  plaintiff  in  error  that  this 
settlement  made  with  Mrs.  Curtiss  operated  as  an  absolution 
and  remission  of  the  offense.  This  view  of  the  case  ignores  the 
fact  that  the  exercise  of  the  power  is  not  for  the  purpose  of  en- 
forcing civil  remedies  between  parties,  but  to  protect  the  Court 
and  the  public  against  an  attorney  guilty  of  unworthy  practice 
of  his  profession.  He  had  acted  in  clear  disregard  of  his  duty 
as  an  attorney  at  the  bar,  and  without  **good  fidelity"  to  his 
client.  The  public  had  rights  which  Mrs.  Curtiss  could  not 
thus  settle  or  destroy.  The  unworthy  act  had  been  fully  con- 
summated. In  the  exercise  of  its  sound  discretion  the  Court 
held  the  misconduct  was  such  as  to  require  that  his  name  be 
stricken  from  the  roll.  This  action,  how^ever,  is  not  always  un- 
derstood to  be  a  perpetual  disability  In  some  instances  the 
Court  have  permitted  an  attorney  to  be  restored,  considering 
the  punishment  in  the  light  of  a  suspension,  i  Tidd's  Prac, 
39,  and  cases  there  cited.  The  position  of  a  member  of  the 
bar  is  one  of  great  responsibility.    Good  faith  and  integrity  in 
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his  professional  employments  are  essential  and  necessary.  It 
is  the  duty  of  the  Court  to  see  the  proper  standing  preserved. 
Whenever  its  right  to  strike  a  member  from  its  roll  appears  to 
be  impartially  considered  and  prudently  exercised,  as  here,  we 
are  not  willing  to  reverse  its  conclusions. 
Judgment  affirmed. 


COURT  OF  QUARTER   SESSIONS  OF   SCHUYLKILL  COUNTY 

THE  COMMONWEALTH  v.  BASHORE. 
In  cases  of  summary  conviction  before  a  Justice  of  the  Peace  whlrB 
are  brought  into  Court  for  review  by  writ  of  certiorari,  it  is  essential 
that  the  testimony  on  which  the  conviction  is  founded  or  at  least 
the  material  parts  of  particular  substance  of  the  testimony,  sha  1  be 
wliriTverle  P-'oceedlngs.    Where  this  is  not  done  the   Court 

Certiorari  to  Justice  of  the  Peace. 

Pershing,  P.  J. 

On  tlie  22(1  day  of  April,  1794,  the  Legislature  passed  "An 
act  for  the  prevention  of  vice  and  immorality,  and  of  unlawful 
gaming,  and  to  restrain  disorderly  sports  and  dissipation  " 
(Dunlop's  Dig.,  195.)  It  provided,  among  other  things,  that 
"if  any  person  of  the  age  of  sixteen  years  or  upwards,  shall  pro- 
fanely curse  (,r  swear  by  the  name  of  Cod,  Qirist  Jesus  or  the 
Holy  Ghost,  every  person  so  oflfending  thereof  convicted  shall 
forfeit  and  pay  the  sum  of  sixty-seven  cents  for  every  such  pro- 
fane curse  or  oath.     *********    .  „,i     . 

r  ,,  r    ■  -^"<'  who- 

soever of  the  age  of  sixteen  years  or  upwards,  shall  curse  or 
[-'56 J  swear  by  any  other  name  or  thing  than  as  aforesaid 
and  shall  be  convicted  thereof,  shall  forfeit  and  pay  the  sum  of 
forty  cents  for  every  such  curse  or  oath.  And  in  case  such  of- 
fender shall  neglect  or  refu.se  to  satisfy  such  forfeiture  immedi- 
ately, with  costs,  or  produce  goods  and  chattels  whereon  to  levy 
the  same,  it  is  made  the  duty  of  the  ju.stice  or  magistrate  to 
commit  the  offender  without  bail  to  the  house  of  correction  of 
the  county,  or  to  the  common  jail  where  no  district  house  of 
correction  has  been  erected,  for  a  period  of  time  not  exceedine 
twelve  hours  for  every  ofifense  of  profane  cursing  or  swearine 
there  to  be  fed  on  bread  and  water  only,  and  to  be  kept  at  hard 
labor."    (Purd.  Dig.  1.171,  etc.) 

The  defendant  in  this  case  was  summarily  convicted  of 
profane  cursing  and  swearing  to  the  number  of  twentv-four 
oaths,  and  was  adjudged  to  forfeit  for  the  .same  the  sum  of 
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$i6.a8.  The  defendant  having  refused  to  pay  the  penalty,  he 
was  committed  to  the  jail  of  the  county,  by  virtue  of  a  warrant 
issued  by  the  justice,  and  was  released  from  imprisonment  on 
the  issuing  of  the  writ  of  certiorari. 

The  judgment  of  conviction  is  silent  as  to  the  alternative 
duration  of  imprisonment  on  failure  to  pay  the  penalty  or  fur- 
nish a  sufficient  distress,  and  this  omission  is  made  the  subject 
of  the  f;^h  exception,  on  the  authority  of  the  Com.  ex  rel,  Stew- 
art vs.  Irwin;  i  Clark,  408.  In  that  case,  decided  in  1843, 
Judge  Bell  held,  in  the  Common  Pleas  of  Chester  county,  that 
proceedings  in  a  case  of  summary  conviction  were  void  where 
the  alternative  duration  of  the  imprisonment  was  not  made  a 
part  of  the  judgment.  The  Supreme  Court,  with  Com.  vs. 
Irwin  cited  in  the  argument,  made  a  different  ruling  in  Com. 
vs.  Borden,  1 1  Smith,  272.  It  is  there  decided  that  the  impris- 
onment is  part  of  the  warrant  of  execution,  not  of  the  sentence, 
and  it  is  not,  therefore,  necessary  to  make  it  part  of  the  convic- 
tion. In  the  case  now  before  us  the  duration  of  the  imprison- 
ment is  distinctly  stated  in  the  warrant,  and  this  seems  to  be 
sufficient. 

Notwithstanding  a  moiety  of  the  penalty  is  given  to  the  in- 
former by  the  directions  of  the  act,  the  proceeding  was  properly 
•commenced  and  carried  on  in  the  name  of  the  commonwealth 
alone.  The  arrest  of  the  defendant  on  a  warrantj^  instead  of  is- 
suing a  summons,  was  within  the  discretion  of  the  justice. 
The  act  itself  directs  the  proceeding  to  be  by  convi^ction,  and  it 
is,  therefore,  properly  brought  in  the  name  of  the  Common- 
wealth. Com.  vs.  Wolf,  3  S.  and  R.,  48;  Van  Swartow  vs. 
Com.,  12  Harris,  131.  Convictions  are  always  on  the  prosecu- 
tion of  the  State.  Carlisle  vs.  Baker,  i  Yeates,  472.  So  the 
power  to  arrest  is  laid  down  to  attend  all  offenses  which  justices 
of  the  peace  have  authority  to  punish  by  statute ;  a  power  which 
should  be  exercised  with  caution  and  moderation.  Where  the 
person  is  a  householder  or  well  known  inhabitant  not  likely  to 
flee,  the  better  course  is  to  proceed  by  summons  unless  it  is 
otherwise  directed  by  the  statute.    Com.  vs.  Borden,  supra. 

These  rulings  substantially  answer  the  exceptions  filed  by 
the  defendant,  and  we  must  hold  them  to  be  insufficient  to 
overthrow  the  judgment  entered  by  the  justice  in  this  case. 

But  upon  another  ground,  which  appears  on  the  face  of 
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the  proceedings,  we  are  compelled  to  reverse  them.  The  jus- 
tice has  not  returned  the  evidence  taken  before  him,  nor  has  he 
furnished  even  the  substance  of  the  testimony.  "On  this  point," 
said  Justice  Agnew,  in  Commonwealth  [257]  vs.  Borden,  **the 
English  cases  observe  great  strictness,  and  in  our  own  we 
have  never  held  that  less  than  the  essential  parts  or  particular 
substance  of  the  whole  testimony  should  be  set  forth."  In 
support  of  this  a  mmiber  of  English  and  the  following  Penn- 
sylvania decisions  are  referred  to :  Mayor  vs.  Mason,  4  Dallas^ 
248;  Com.  vs.  Burkhart,  11  Har.  521 ;  Van  Swartow  vs.  Com., 
12  Har.  131 ;  Com.  vs.  Nesbit,  10  Casey,  398.  In  this  last  case 
the  Court  said :  "The  most  common  purpose  for  which  inferior 
tribunals  are  reviewed  by  their  superiors  is,  in  order  to  correct 
their  erroneous  applications  of  law  as  to  certain  facts.  But 
when  the  record  contains  no  definite  facts,  but  only  a  legal  con- 
clusion from  unrecorded  facts,  the  Superior  Court  cannot,  with- 
out compelling  a  return  of  the  evidence,  or  taking  testimony  of 
what  it  was,  decide  whether  the  legal  conclusion,  that  is,  the 
conviction  of  the  offense,  is  right  or  wrong.  In  such  a  case, 
for  the  safety  of  the  citizen,  they  usually  reverse  the  conviction^ 
simply  because  no  act  appears  upon  it  which  justifies  the  judg- 
ment."   Per  Lowrie,  C.  J. 

In  the  record  before  us  few  review  nothing  appears  in  rela- 
tion to  the  testimony  beyond  the  fact  that  five  witnesses  named 
were  sworn,  all  on  the  part  of  the  Commonwealth.  Whether 
their  testimony  warranted  the  conviction  of  the  defendant  and 
his  consequent  incarceration  in  the  jail  of  the  county,  we  have 
no  means  of  knowing,  and  this  is  the  very  thing  we  must  know 
in  order  to  sustain  this  judgment.  This  omission  is  the  vice  of 
this  proceeding,  and  for  it  we  must  reverse.  See  also  Philadel- 
phia vs.  Harbison,  i  W.  N.  C,  186;  Philadelphia  vs.  Borst,  Id. 
186. 

The  general  prevalence  of  profane  swearing  indicate  that 
the  statute  under  which  this  defendant  was  convicted  had  long 
been  buried  out  of  sight.  Perhaps  its  resurrection  in  this  case 
may  accomplish  some  good  by  showing  those  who  have  no  re- 
gard for  the  law  of  God,  that  the  law  of  the  land  imposes  upon 
them  a  penalty  of  from  forty  to  sixty-seven  cents,  to  be  fol- 
lowed by  imprisonment,  accompanied  with  a  diet  of  bread  and 
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water,  on  refusal  to  pay,  for  each  and  every  time  they  pollute 
the  atmosphere  with  their  profanity. 
Proceedings  are  reversed. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


LAWALL  TO  USE  of  FERGUSON  v.  LOVE,  ADM'X,  &c. 

Judgment  for  want  of  an  affidavit  of  defence  cannot  be  taken  against 
defendants  who  are  sued  as  administrators  or  executors. 
Rule  to  set  aside  the  judgment. 

Pershing,  P.  J.    . 

The  original  judgment  in  this  case  (869  Sept.  T.,  1875), 
was  obtained  against  Margaret  Love,  as  the  administratrix  of 
her  deceased  husband,  James  Love,  for  default  of  an  appear- 
ance. On  the  scire  facias  issued  on  this  judgment  the  plaintiflf 
on  the  22d  December,  1879,  took  judgment  against  William 
Love,  one  of  the  children  of  James  Love,  deceased,  for  default 
of  an  appearance,  and  against  the  widow  and  other  heirs  for 
want  [258]  of  an  affidavit  of  defence.  It  is  claimed  that  the 
entry  of  this  judgment  is  illegal ;  that  no  affidavit  of  defence 
can  be  required  from  persons  sued  as  administrators  or  exec- 
utors. That  this  rule  has  long  prevailed  in  this  State  is  shown 
by  the  authorities  cited  in  the  recent  case  of  Seymour  v.  Hubert, 
2  Norris  346.  Such  a  construction,  it  is  said  in  that  case,  is  in- 
dispensible  to  protect  interests  that  would  otherwise  be  defense- 
less, and  to  afford  security  to  creditors,  distributees  and  heirs. 
A  rule  which  required  an  affidavit  of  defence  from  an  executor 
or  administrator,  it  is  declared  would  place  a  dead  man's  estate 
in  utter  peril.  In  Stadelman  v.  Pennsylvania  Co.,  adm'rs,  and 
Magonigal  et  aL,  widow  and  heirs,  6  W.  Notes  134  (a  decision 
by  the  Court  of  Common  Pleas),  it  was  said:  "'Executors  are 
not  obliged  to  file  an  affidavit  of  defence,  and  the  same  rule 
should  with  greater  force  apply  to  the  heirs.''  These  rulings 
will  apply  to  all  of  the  defendants  except  William  Love.  He  is 
said  to  be  of  full  age,  and  has  not  seen  fit  to  appear  to  contest 
the  judgment  of  the  plaintiff.  We  think  the  judgment  against 
him  is  good,  as  much  so  as  if  it  had  been  entered  for  want  of 
plea :  Schwartz  Estate,  2  Harris  46. 

We  think  it  proper  to  direct  attention  of  counsel  to  the  li- 
quidation made  by  the  prothonotary,  under  the  direction  of 
plaintiff's  counsel.  There  appears  to  be  two  distinct  judgments 
of  revival  of  the  one  original  judgment.  One  of  these  is  entered 
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against  William  Love  and  the  other  against  the  widow  and  oth- 
er heirs,  and  both  the  same  amount.  Although  the  judgment 
was  taken  against  William  Love  for  default  of  appearance,  and 
against  the  others  for  default  of  an  affidavit  of  defence,  we  do 
not  think  this  authorized  or  required  a  double  assessment  of 
damages.  With  the  same  property  there  might  be  an  assess- 
ment made  against  the  widow  and  each  of  the  heirs  separately, 
thus  expanding  one  judgment  by  the  process  of  revival,  into 
several.  We  think  the  assessments  in  this  case  irregular  at 
least.  Of  course  the  only  object  of  joining  the  widow  and  heirs 
in  the  sci.  ft.  is  to  prepare  the  way  for  the  sale  of  the  real  estate 
of  James  Love,  the  decedent.  It  can  extend  no  farther  against 
these  defendants. 

And  now,  May  3,  1880,  the  rule  in  this  case  made  absolute 
as  to  all  of  the  defendants  except  William  Love,  as  to  whom  it 
is  discharged. 


COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


SUMMIT  BRANCH  R.  R.  CO.  v.  LEININGER  et  al. 

1.  A  Court  of  equity  has  no  jurisdiction  to  fix  boundaries  of  legal 
estates,  unless  some  equity  is  superinduced  by  the  acts  of  the  parties, 
•until  their  rights  have  been  established  by  law. 

2.  Norris'  Appeal.  14  P.  F.  S.  280.  and  North  Pennsylvania  Coal  Co. 
V.  Snowden,  6  Wright  488,  followed. 

In  Equity. 

Walker,  J. 

The  complainant  sets  forth  in  this  bill  that  it  has  been  the 
owner  of  the  John  Lengel  and  Stephen  Leni^el  tracts  of  land 
since  1864,  which  said  tracts  are  situate  in  Schuylkill  county, 
were  surveyed  on  warrants  dated  April  3,  1794,  and  patented 
to  James  Wilson  on  March  3»  1795,  and  form  a  part  of  3,200 
acres  of  land  lying  in  Dauphin  and  Schuylkill  [259]  counties. 
The  bill  further  avers  that  the  complainant  has  had  actual  and 
exclusive  possession  of  the  land  for  many  years — that  it  sur- 
veyed and  marked  out  the  boundaries  of  it — cut  timber,  built 
houses,  a  saw  mill  and  coal  breakers  thereon,  and  exclusively 
mined  coal   from  the  said  tracts. 

That  the  said  defendants  never  had  any  title  to  or  posses- 
sion of  said  land,  except  under  a  pretended  title  from  William 
Leininger,  Isaac  Rhoads  and  James  J.  Dull ;  and  that  said  de- 
fendants have  during  the  past  two  months  trespassed  upon  the 
said  lands,  cut  timber,  dug  shafts,  built  a  house  and  are  now  at- 
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tempting  to  sink  a  slope  upon  the  coal  veins.  The  several  affi- 
davits accompanying  the  bill  sustain  the  averments.  A  {Hrelira- 
inary  injunction  having  been  granted  until  hearing,  the  ques- 
tion now  is,  shall  the  injunction  be  continued?  The  affidavits 
on  the  part  of  the  defendants  set  forth,  that  the  defendants 
claim  that  part  of  the  John  Lengel  tract  (where  they  are  now 
working)  under  a  lease  from  Leininger,  Rhoads  and  Dull, 
owners  of  said  land  derived  under  two  warrants — one  to  John 
Huber,  dated  July  14,  1829,  for  a  tract  of  land  containing  276 
acres  or  thereabouts,  and  the  other  issued  to  Wm.  Hoch,  dated 
June  13,  1829,  for  135  acres  and  112  perches.  The  defendants 
also  swear  that  the  place  where  they  arc  now  operating  is  with- 
in the  lines  of  the  John  Huber  survey,  that  they  have  actual 
possession  of  it,  and  they  also  aver  that  they  have  expended 
$1,490  in  improvements  and  getting  ready  to  mine  and  ship 
coal,  and  that  this  was  known  to  plaintiff  for  some  time  before 
the  bill  was  filed,  who  made  no  objection  until  defendants  were 
ready  to  mine  and  ship  coal.  That  the  improvements  were 
made  in  good  faith  and  under  a  claim  of  title  to  the  land.  These 
being  the  facts  of  the  case,  shall  the  injunction  be  continued  ? 
It  has  been  repeatedly  said  that  a  writ  of  injunction  is  a  high 
prerogative,  to  be  exercised  with  great  caution  and  only  for  the 
prevention  of  irreparable  injury  and  where  no  adequate  legal 
remedy  exists.  New  Boston  C.  &  M.  Co.  v.  Pottsville  Water 
Co.,  4  P.  F.  S.  164;  Clark's  Appeal.  12  F.  S.  447;  Hagner  v. 
Heyberger.  7  W  .  &  S.  104 ;  Echert  v.  Ferst.  i  Foster  329 ;  Gal- 
lagher V.  Railroad  Co.,  2  Wright  102.  An  injury  which  is  sus- 
ceptible of  compensation  in  damages  is  not  irreparable,  Rich- 
ard's Appeal,  7  P.  F.  S.  105.  If  neither  of  these  exists  a  Court 
of  Chancery  will  not  interfere,  but  will  turn  the  party  over  to 
his  action  of  law  for  his  redress.  And  it  has  been  solemnly  de- 
cided that  an  Act  of  Assembly  which  transfers  any  part  of  the 
jurisdiction  of  the  common  law  courts  to  a  Court  of  Chancery 
would  be  unconstitutional.  Norris'  Appeal,  14  P.  F.  S.  280; 
Tillmes  v.  Marsh,  17  P.  F.  S.  507.  "For,"  says  Judge  Shars- 
wood,  quoting  from  the  opinion  of  Mr.  Justice  Strong  (6  Wr. 
488)  "trial  according  to  the  course  of  a  Court  of  Chancery  is 
a  trial  by  a  single  jud^e.  But  if  there  is  any  right  to  which 
more  than  all  others,  the  people  of  Pennsylvania  have  clung 
with  an  nnrelaxinjT  f^^^^P  it  is  that  of  a  trial  by  jury.     They 
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brought  it  with  them  from  the  lands  of  their  fathers.  In  every 
Constitution  which  has  been  adopted  they  have  taken  care  to 
secure  it  against  infringement  and  put  it  beyond  the  power  of 
the  executive,  the  legislature  and  the  courts  to  take  it  away 
from  any  individual."  In  this  last  case  both  plaintiff  and  de- 
fendant claimed  title  to  the  soil  over  which  an  alley  was  laid 
and  plaintiff  averred  that  defendant  was  interfering  with  his 
rights,  and  asked  for  a  decree  to  restrain  the  defendant,  and 
that  the  boundary  line  should  be  run  so  as  to  give  him  the  whole 
of  the  s<m1  of  the  alley.  It  was  held  that  this  was  an  ejectment 
bill  [260]  and  should  have  been  demurred  to  as  such.  So  it 
was  held  that  a  Court  of  Equity  has  no  jurisdiction  of  a  bill 
brought  by  one  tenant  in  common  against  an  alleged  co-tenant, 
to  obtain  the  possession  and  enjoyment  of  mining  rights  and 
privileges  founded  on  legal  title,  until  those  rights  have  Been  es- 
tablished at  law.  And  even  in  cases  confessedly  within  the  jiu*- 
isdiction  of  a  Court  of  Equity  such  a  court  will  npt  interfere,  if 
the  complainants'  title  be  denied,  until  he  has  vindicated  it  at 
law.  North  Pennsylvania  Coal  Co.  v.  Snowden,  6  Wr.  488, 
per  Strong,  J. 

In  Norris'  Appeal,  14  P.  F.  S.  275,  it  is  held  that  a  Coint 
of  Equity  has  no  jurisdiction  to  fix  boundaries  of  legal  estates 
tmless  some  equity  is  superinduced  by  the  acts  of  the  parties ; 
and  Judge  Sharswood  says:  "It  is  frankly  conceded  that  a 
mere  dispute  as  to  the  dividing  lines  of  two  adjoining  estates, 
not  under  the  same  title  (where  there  is  no  special  equity  affect- 
ing the  defendant)  would  not  give  jurisdiction."  And  in  the 
Mammoth  Vein's  appeal,  4  P.  F.  S.  183,  the  Supreme  Court 
have  decided  that  in  a  dispute  as  to  the  rights  of  parties  claim- 
ing under  diflferent  leases  of  the  same  coal  veins  no  injunction 
can  be  granted  until  the  questions  of  their  rights  are  settled. 
What  have  we  here  then  but  a  dispute  as  to  the  interference  and 
boundary  lines  of  diflferent  tracts?  The  complainant  claims 
title  under  the  warrant  and  survey  granted  to  John  Lengel  on 
April  3,  1794.,  and  has  shown  title  in  itself  down  to  the  present 
time.  The  defendants  show  that  the  John  Lengel  tract  has 
been  assessed  for  a  numl^er  of  years  as  unseated  land  in  Schuyl- 
kill county,  that  they  claim  title  to  a  part  of  it,  under  the  war- 
rant to  John  Huber,  and  that  the  land  in  dispute  is  within  the 
fines  of  the  John  Huber  tract.    These  facts,  simply  stated,  are 
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presented  by  the  bill  and  affidavits  of  the  parties,  and  in  my 
opinion  establish  that  an  ejectment  is  the  proper  remedy  in  the 
law  courts.  And  if  it  is  true  as  the  bill  avers  that  the  defen- 
dants are  in  actual  possession  of  the  land,  the  service  of  the 
writ  by  the  sheriff  can  be  made  and  a  writ  of  estrepement  grant- 
ed to  stay  waste,  which  would  give  the  same  protection  to  the 
complainant  as  an  injunction,  subject  to  the  rights  of  the  de- 
fendants to  dissolve  by  giving  sufficient  security.  If  this  is  so, 
then  the  complainant  has  an  adequate  legal  remedy. 

Another  fact  raised  by  defendants'  affidavit  is  the  expen- 
diture of  large  sums  of  money  for  improvements  upon  the  land 
with  the  knowledge  of  the  complainant.  This  is  disputed,  but 
if  true,  would  be  fatal,  for  it  is  held  in  Gray  v.  O.  and  Pa.  R. 
R.  Co.,  I  Grant  412,  that  to  entitlle  the  plaintiff  to  an  injunc- 
tion, he  must  show  a  strong  prima  facie  case  in  support  of  his 
titlle  and  must  not  be  guilty  of  any  improper  delay  in  applying 
for  relief.    That  fact  is  for  the  determination  of  a  jury. 

In  Eckert  ct  al.  v.  Ferst  et  al.,  i  Leg.  Chron.  329,  an  in- 
junction was  granted  to  restrain  the  cutting  of  timber  trees  on 
application  of  persons  in  possession  against  persons  making  no 
legal  claim  to  the  land  and  who  it  was  averred  were  of  insuffi- 
cient means  to  answer  in  damages. 

The  case  of  Munson  ct  al.  v.  Tryon  et  al.  6  Phila.  Rep. 
396,  heard  by  Judge  Strong  at  nisi  prius,  I  am  free  to  admit, 
sustains  the  complainant's  bill  for  an  injunction,  and  it  is  very 
high  authority.  But  as  it  conflicts  with  the  vijcws  of  the  Su- 
preme Court  in  numerous  cases  and  cannot  in  my  opinion  be 
reconciled,  I  have  been  controlled  by  the  latter. 

And  now,  March  8,  1880,  the  preliminary  injunction  is 
dissolved 
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COURT  OF  QUARTER   SESSIONS  OF  SCHUYLKILL  COUNTY 


[261]  REILLY  TOWNSHIP  CONTESTED  ELECTION. 

1.  In  a  contested  election  for  School  Directors  to  fill  several  terms 
under  the  2nd  section  of  the  Act  of  April  11th,  1862,  where  a  majority 
of  the  qualified  electors  neglect  to  designate  upon  their  tickets  the 
term  of  office  for  each  School  Director,  (although  a  minority  of  the 
votes  do  designate)  the  Court  cannot  say  for  what  term  the  votes  not 
designated  were  intended.  In  such  case  a  new  election  will  be  or- 
dered, for  the  power  of  the  Court  is  restricted  to  confirmation  of  the 
election  already  held  or  to  setting  it  aside. 

2.  In  no  event  can  the  minority  candidates  be  elected. 
Contested  election  of  School   Directors. 

Walker,  J. 

This  petition  is  presented  to  the  Court  of  Quarter  Sessions 
under  the  provisions  of  the  act  of  19  May,  1874,  (Pamphlet 
Laws,  p.  213)  and  the  contest  involved  in  it  is  designated  in  the 
said  act  of  the  4th  class,  and  is  signed  by  twenty-seven  qualified 
electors  of  Reilly  township  school  district,  verified  by  the  affi- 
davits of  five  of  the  petitioners,  complaining  of  a  false  return 
of  the  election  officers,  setting  forth  that  on  the  20th  of  Febru- 
ary, 1877,  an  election  for  school  directors  was  held  in  said  dis- 
trict, and  that  the  electors  then  voted  for  two  persons  for  the 
office  of  school  directors  to  serve  for  the  term  of  three  years 
from  the  first  Monday  of  June  next,  and  one  person  for  tlie 
term  of  two  years.  That  at  the  said  election  Michael  McCann 
received  122  votes,  \Vm.  Brennan  received  123  votes  and 
Michael  Brennan  received  124  votes,  and  that  there  was  no 
term  of  office  designated  on  any  of  the  tickets  polled  for  these 
candidates.  The  petition  further  avers  that  Wm._  Finley  re- 
ceived loi  votes  for  three  years,  John  Dinner  received  99  votes 
for  three  years,  and  that  Alexander  Griffiths  received  98  votes 
for  the  term  of  two  years.  The  terms  of  office  were  designated 
on  all  the  tickets  voted  for  the  minority  candidates.  The  ma- 
jority candidates  received  certificates  of  their  election  and  en- 
tered upon  their  duties.  An  answer  has  been  filed  in  the  nature 
of  a  demurrer  by  the  respondents,  which  admits  the  facts  stated, 
but  denies  as  a  question  of  law  the  election  of  the  minority  can- 
didates. The  question  must,  therefore,  be  determined  by  the 
language  of  the  2nd  section  of  the  act  of  nth  April,  1862,  P. 
L.,  471  (Pur.  Dig.  240,  pi.  27.)  That  part  which  refers  to  this 
point  provides  "and  if  vacancies  are  to  be  filled  at  any  election 
of  directors  in  addition  to  the  persons  to  be  elected  at  the  regu- 
lar term  and  the  voters  shall  all  neglect  to  designate  on  their 
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tickets  the  term  of  office  for  which  each  person  voted  for  is  a. 
candidate,  then  the  person  or  persons  having  the  highest  num- 
ber of  votes  shall  be  declared  elected  for  the  longest  term  or 
terms ;  the  next  highest  in  vote  shall  be  declared  elected  for  the 
next  longest  term,  and  so  on  till  all  the  terms  vacant  can  be 
filled."  The  State  superintendent  in  his  construction  of  that 
part  of  this  section,  decides  that  those  tickets  polled  on  which 
there  is  no  designation  of  the  term  should  be  rejected,  and  only 
those  containing  a  designation  of  the  term  should  be  counted 
unless  there  was  a  common  understanding  among  the  voters  in 
regard  to  the  length  of  time  intended  for  the  respective  candi- 
dates. School  laws  [262]and  decisions,  1870,  p.  22.  The 
common  understanding  referred  to  would  render;  election  of 
candidates  uncertain  and  would  have  to  be  determined  outside 
of  the  returns  themselves.  Besides  this,  such  a  construction 
would  have  the  practical  effect  of  rendering  votes  legal  or  il- 
legal according  to  the  circumstances.  It  is  at  variance  with  a 
former  decision  made  by  the  Hon.  F.  W.  Hughes  while  State 
Superintendent  of  the  common  schools,  under  the  act  of  7 
April.  1849,  for  the  regulation  and  continuance  of  a  system  of 
education  by  common  schools.  Pamph.  L.  441.  The  4th  sec- 
tion provides  that  "six  directors  shall  be  elected  in  each  district, 
at  the  first  election,  two  to  serve  for  one  year,  two  to  serve  two 
years  and  two  to  serve  three  years."  The  decision  upon  this 
section  is,  "that  when  a  vacancy  is  to  be  filled  in  a  school  board, 
the  persons  having  the  highest  number  of  votes  for  directors 
are  legally  elected  without  reference  to  whether  the  tickets  des- 
ignated one  of  those  voted  for  to  fill  the  vacancy."  2  Whart. 
Dig.  604.  Sec.  9. 

In  tlie  case  of  the  election  of  school  directors  of  the  19th 
ward  of  Philadelphia,  Leg.  Int.,  28  April,  1876,  p.  158,  Judge 
Ludlow  held  that  where  more  names  are  printed  on  tickets  than 
there  ought  to  be,  such  tickets  should  not  be  counted  under  the 
73d  section  of  the  act  of  2d  July,  1839,  P.  L.  535,  P.  D.  561,  pi. 
57,  which  provides  that  "if  upon  opening  any  tickets  as  afore- 
said, there  be  found  any  more  names  printed  or  written  on  any 
of  them  than  there  ought  to  be  *  *  such  tickets  shall  be  re- 
jected and  not  counted  among  the  votes."  See  also  Brockley's 
case,  2  Parson,  334.  He  adds,  "it  must  be  a  strained  construc- 
ti<m  of  the  statute  to  hold,  that  all  the  tickets  were  illegal  be- 
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•cause  it  did  iK>t.  appear  that  the  persons  voted  for  were  to  hold 
'unexpired  term/  in  other  words,  as  no  law  that  we  know  of  de- 
clares that  the  words  'unexpired  terms'  shall  appear  upon  the 
tickets,  we  shall  not  be  astute  to  defeat  the  voice  of  the  majority 
by  interpolating  these  words  into  the  statute." 

In  the  Norwegian  township  case  (which  was  a  motion  to 
quash  the  petition)  Judge  Green  seemed  to  think  where  only 
-some  of  the  tickets  had  the  term  of  office  designated  upon  them, 
that  those  persons  for  whom  such  ballots  were  cast  were  elected 
for  the  term  specified  on  the  tickets  over  candidates  receiving  a 
greater  number  of  votes  without  designation.  But  he  says, 
"whether  the  Court  has  power  to  declare  that  the  contestants 
are  legally  elected  to  the  offices  or  whether  its  power  is  restrict- 
ed to  the  mere  confirmation  of  an  election,  or  the  setting  it 
aside,  as  seems  to  have  been  the  opinion  of  the  learned  president 
of  the  court  in  the  Mahanoy  case  ( i  Leg.  Chron.,  314)  it  would 
be  premature  for  me  at  this  time  to  express  an  opinion." 

The  pleadings  now  raise  this  question.  In  proceedings 
like  this,  I  think  with  Judge  Pershing,  that  we  have  no  power 
to  declare  the  contestants  elected.  The  act  of  8th  May,  1854 
(Pur.  Dig.  239,  pi.  21,)  requires  the  Court  in  a  contested  elec- 
tion for  school  directors,  forthwith  to  examine  ijito  the  election, 
and  to  confirm,  or  set  it  aside  and  order  a  new  election.  We 
are,  therefore,  limited  to  do  one  or  the  other  by  the  language  of 
the  act.  We  have  no  other  alternative.  In  other  words,  we 
must  declare  the  persons  holding  the  certificates  elected,  or  we 
must  set  aside  the  election.  In  no  event  are  we  authorized  to 
give  the  certificates  to  the  contestants  in  a  proceeding  of  this 
nature. 

[263]  In  the  Mahanoy  case,  i  Leg.  Chron.,  314,  before  refer- 
red to.  Judge  Pershing  says :  "If  the  statements  of  the  petition 
are  true,  all  the  voters  did  not  neglect  to  designate  on  their  tick- 
ets the  term  of  office  for  which  each  person  voted  for  was  a 
candidate.  Pur.  Dig.  240,  pi.  27.  Four  persons  to  whom  cer- 
tificates were  refused  claim  that  their  tickets  were  the  only  legal 
ballots  cast,  because  they  had  the  term  of  office  designated  upon 
them,  and  this  furnishes  the  sole  ground  of  contest.  In  a  con- 
test for  this  office  the  power  of  the  court  is  limited  to  the  con- 
firmation of  the  election  already  held  or  to  the  ordering  of  a 
new  election.    In  turning  the  one  party  out  we  do  not  turn  the 
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Other  party  in.  Who  shall  constitute  the  board  of  directors 
must  be  settled  by  the  people  of  the  district.  *  ♦  *  The 
office  of  school  director  is  one  of  too  much  importance  to  be 
held  by  parties  whose  election  is  not  clear  under  the  law.'' 

In  the  Hegins  school  district  case,  Judge  Ryon,  in  a  sim- 
ilar case  to  this,  in  a  written  opinion  delivered  29  September, 
1869,  says  that  the  **second  section  of  the  act  11  April,  1862, 
was  enacted  to  determine  the  terms  for  which  candidates  shall 
be  elected  under  the  circumstances  then  designated,  and  relates 
exclusively  to  the  terms  all  candidates  receiving  the  highest 
number  of  votes  shall  hold.  It  was  not  to  require  electors  to 
designate  the  terms  in  the  tickets,  for  there  is  no  law  requir- 
ing that.  The  construction  put  upon  it  by  the  superintendent 
of  common  schools  does  not  seem  to  be  sustained  by  the  letter 
of  the  law%  and  is  no  consistent  with  the  rights  of  the  majority, 
if  it  is  to  be  applied  to  the  present  case  to  give  the  minority  can- 
didates the  certificates. 

There  is  nothing  in  the  act  requiring  the  electors  to  desig- 
nate the  terms  of  office,  and  therefore  in  my  opinion  the  omis- 
sion to  designate^  is  no  cause  of  the  rejection  of  the  ballots  so 
cast.  If  this  could  be  done  they  would  be  no  better  than  illegal 
votes,  as  the  contestants  contend  they  are,  and  upon  which 
their  theory  of  election  rests,  and  yet  under  a  certain  contin- 
gency which  they  admit  sufficient  to  elect.  The  court  cannot 
say  for  w^hat  term  the  electors  intended  the  majority  candi- 
dates should  serve,  whether  for  the  regular  terms  or  to  fill  the 
vacancy,  but  they  can  say,  they  intended  them  to  serve  as  school 
directors,  and  therefore  those  votes  should  not  be  rejected  if 
otherwise  legal.  If  the  section  was  intended  to  regulate  the 
terms  of  the  school  directors  (which  I  think  was  the  case)  then 
it  relates  only  to  the  persons  having  a  majority  of  the  legal 
votes  cast,  and  not  to  defeated  candidates ;  and  the  question  as 
to  the  terms  of  office  cannot  be  raised  by  the  latter.  The 
language  of  the  section  is  ambiguous  and  uncertain,  and  if  in- 
tended to  meet  a  case  like  the  present  one  is  but  partially  ex- 
pressed. 

This  is  not  a  case  where  legal  votes  have  been  cast  for  an 
incompetent  person,  for  all  the  candidates  are  eligible.  Neith- 
er is  it  one  where  unlawful  ballots  are  given  for  persons  per- 
fectly eligible  to  hold  office,  for  all  the  voters  are  qualified  elec- 
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tors,  as  far  as  we  know.  Neither  is  it  a  case  wher^more  names 
are  found  written  upon  the  ticket  than  offices  to  be  filled,  and 
which  the  act  of  assembly  requires  to  be  rejected  and  not  count- 
ed. Every  legal  vote  therefore  must  be  counted  for  the  can- 
didates for  whom  it  was  cast,  for  there  is  no  authority  in  elec- 
tion officers,  or  a  returning  board,  or  the  court  to  throw  out  le- 
gal votes,  and  this  fact  in  itself  would  exclude  the  minority 
candidates  [264]  in  a  contest  like  this,  because  only  upon  the 
rejection  of  these  votes  can  they  be  declared  elected.  It  is  to  be 
regretted  that  there  is  no  decision  of  the  Supreme  Court  upon 
this  important  part  of  the  section ;  and  as  distinguished  com- 
mon pleas  judges  (whose  attention  has  l3een  directed  to  the 
question  under  discussion)  differ  in  their  views,  this  court  have 
decided  to  refer  the  whole  question  back  to  the  electors  of  the 
district  and  allow  them  to  determine  the  wishes  of  the  majority. 
And  now,  *  *  this  case  having  been  argued  by  coun- 
sel and  duly  examined  and  considered  by  the  court,  it  is  ordered 
and  directed  that  the  election  for  school  directors  of  Reilly 
township  school  district,  held  on  Tuesday,  the  20th  day  of  Feb- 
ruary, 1877,  '^  ^^^1  t'^^  same  is  hereby  set  aside;  and  it  is 
further  ordered  that  a  new  election  for  three  school  directors  be 
held  to  fill  the  terms  required  by  law,  at  the  usual  plac^  and  in 
the  usual  manner,  on  not  less  than  two  weeks'  public  notice  giv- 
en by  the  proper  officer,  as  provided  for  by  the  act  of  Assembly. 
And  that  the  qualified  electors  of  said  school  district  be  re- 
quested to  designate  upon  their  tickets  the  terms  for  which  the 
respective  candidates  are  to  serve. 


COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


TOBIN  V.  GRIFFITH. 

Where  the  proceedings  of  a  justice  of  the  peace  are  removed  into 
the  Court  of  Common  Pleas  by  certiorari,  and  non  press  the  record 
should  be  remitted  to  the  justice  to  proceed  thereon. 

A  scire  facias  sur  recognizance  issued  out  of  the  Common  Pleas   on 
a  judgment  entered  on  a  non  press  is  irregular  and  will  be  set  aside. 
Rule  to  set  aside  the  Judgment  for  reasons  appearing  of  record. 
Walker,  J. 

This  is  a  scire  facias  on  the  recognizance  of  John  Griffith, 
the  bail  of  William  Robert  and  wife,  in  a  suit  brought  against 
them  by  plaintiff,  John  A.  Tobin,  before  a  justice  of  the  peace, 
and  removed  into  this  court  by  certiorari,  and  entered  to  No. 
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92,  June  T.,  1874.  The  record  shows  that  on  20  July,  1874,  on 
motion  of  B.  Bryson  McGx>l,  the  court  direct  a  non  pros  in  the 
case  to  be  entered  under  the  27th  rule  of  court.  On  i  February, 
ary,  1875,  the  present  scire  facias  against  Griffith  was  issued  to 
No.  475  March  T.,  1875,  and  on  8  March  T.,  1875,  judgment 
was  taken  for  $67.00  in  default  of  appearance.  This  rule  is 
therefore  to  set  aside  the  judgment  on  the  ground  that  in  a 
case  like  the  present  no  judgment  can  be  taken  against  the  bail 
in  this  court.  It  is  a  question  of  law  that  must  be  decided  whol- 
ly by  inspection  of  the  record,  and  therefore  the  other  reasons, 
which  appeal  to  the  discretion  of  the  court,  will  not  be  consider- 
ed. It  is  contended  that  there  is  no  legal  judgment  in  this  court 
upon  which  a  scire  facias  sur  recognizance  could  issi>e,  because 
the  record  shows  that  the  certiorari  No.  92  June  T.,  1874,  was 
non  pressed,  and  under  the  decision  of  Welker  v.  Welker,  3 
Pa.  Rep  21,  the  record  must  be  returned  to  the  justice  to  pro- 
ceed thereon. 

Gibson,  C.  J.,  says,  in  Welker  v.  Welker,  that  it  never  was 
the  practice  to  treat  the  non  press  as  a  final  judgment  for  the 
money,  and  in  this  [265]  respect  there  has  been  no  difference 
between  a  writ  of  error  and  a  certiorari,  while  in  the  case  of  af- 
firmance the  debt  has  been  collected  by  an  execution  from  the 
Common  Pleas,  the  practice  has  been  general,  if  not  universal, 
to  collect  it  in  the  case  of  a  non  press  by  execution  from  the  jus- 
tice. In  Long  V.  Shilly,  i  Foster,  269,  I  examined  carefully 
this  question  and  arrived  at  the  conclusion  that  judgment  of  a 
justice  of  the  peace,  affirmed  or  reversed  on  certiorari  is  final, 
and  execution  may  issue  out  of  the  Court  of  Common  Pleas, 
except  where  the  proceedings  are  non  pressed,  in  which  case 
the  record  must  be  remitted  to  the  justice  to  proceed  according 
to  law.  The  entry  of  the  judgment  by  the  Prothonotary,  after 
nen  press,  was  irregular,  and  therefore  no  scire  facias  upon  it 
could  properly  issue  out  of  this  court. 

For  these  reasons  the  rule  is  made  absolute. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


KIRBY  V.  CASH  et  al. 

Scire  facias  to  continue  the  lien  of  a  Judgment.  "The  Acts  of  1798 
and  1827  are  statutes  of  limitation;  that  if  the  process  Issues  a  single 
day  within  the  time  it  saves  the  bar;  that  with  this  projcess,  though 
not  named  in  it,  the  terre  tenant  may  be  connected  by  an  alias,  and 
that  the  time,  the  reasonable  time,  within  which  this  may  be  done, 
is  the  statutory  period  of  five  years." 

Lichty  V.  Hochstetler,  37  Legal  Intel,  134,  followed.  The  Issuing 
of  the  scire  facias,  alone  continues  the  lien  of  the  judgment  for  the 
period  of  five  years  from  the  date  of  such  issue,  and  within  that 
period  all  of  whom  it  Is  intended  to  charge  with  that  lien  may  be  brought 
in  and  judgment  nad  against  them. 

Error  to  the  Court  of  Common  Pleas  of  Bradford  County. 
These  were  two  writs  of  scire  facias  to  revive  and  con- 
tinue the  Hen  of  two  judgments,  by  J.  P.  Kirby,  for  use,  etc., 
against  George  P.  Cash,  W.  Bramhall,  and  H.  L.  Scott,  as- 
signee of  George  P.  Cash,  D.  S.  Pratt,  M.  C.  Wells,  James  Bry- 
ant and  James  Mclntyre,  terre  tenants. 

The  following  facts  were  agreed  upon  between  the  plain- 
tiffs above  named  and  M.  C.  Wells  and  James  Mclntyre,  terre 
tenants,  in  a  case  stated  for  the  opinion  of  the  Court  in  the  na- 
ture of  a  special  verdict,  viz :  **J^>'^  P-  Kirby,  the  plaintiff  above 
named,  held  the  above  judgments  against  the  original  defen- 
dants, George  P.  Cash  and  W.  Bramhall,  the  same  being  enter- 
ed of  record  in  said  court,  October  I2,  A.  D.  1872.  Sci.  Fas. 
were  issued  on  the  same  against  the  original  defendants,  and 
H.  L.  Scott,  assignee  of  George  P.  Cash,  T.  T.  (the  said  Scott 
having  some  time  previously  been  made  and  constituted  by  said 
George  P.  Cash  his  assignee  for  the  benefit  of  creditors.)  The 
praecipes  for  the  writs  directed  that  the  Sci.  Fas.  should  not 
only  be  issued  against  *H.  L.  Scott,  assignee,  T.  T.,'  but  also, 
'and  all  other  T.  T..'  and  were  dated  and  filed  October  2d,  A". 
D.  1877,  and.  the  writs  made  returnable  to  December  Term,  A. 
D.  1877.  To  these  writs,  October  25th,  A.  D.  1877,  the  Sher- 
iff made  the  following  return,  viz :  *I  certify  that  on  October 
i8th,  1877,  I  served  this  Scire  Facias  on  the  within  named  H. 
L.  Scott,  assignee  and  terre  tenant,  by  personally  making 
known  to  him  the  contents  hereof,  and  I  also  gave  him  a  true 
and  attested  copy  of  the  same.  N^on  Scire  Facias  issued  against 
George  P.  Cash,  W.  Bramhall  and  H.  L.  [266]  Scott,  assignee 
of  George  P.  Cash,  D.  S.  Pratt,  M.  C.  Wells,  James  Bryant  and 
James  Mclntyre,  terre  tenants,  and  all  other  terre  tenants,  the 
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praecipes  ordering  the  same  **to  be  connected  with  and  a  contin- 
uation of  the  prosecution  of  Sci,  Fas.  Nos.  434  and  435,  De- 
cember Term,  1877,  issued  on  the  original  judgments/'  the 
same  being  made  returnable  to  September  Term,  A.  D.  1879. 
Service  of  the  same  on  the  tcrrc  tenants,  D.  S.  Pr^tt,  M.  C. 
Wells,  James  Bryant  and  James  Mclntyre,  is  acknowledged. 
At  present  there  is  no  service  on  either  Cash  or  Bramhall.  July 
9th,  1879,  upon  motion  of  James  Wood,  Esq.,  the  court  order- 
ed the  Sci.  Fas.  in  each  of  the  above  cases  to  be  amended  to  cor- 
respond with  the  praecipe,  without  prejudice  to  the  terre  ten- 
ants. The  land  t)f  M.  C.  Wells  was  conveyed  by  Cash  July  ist, 
A.  D.  1873,  and  the  land  of  James  Mclntyre,  January  9th, 
1873,  and  deeds  duly  recorded  of  same  dates.  If  the  court  be 
of  opinion  that  the  land  of  the  said  terre  tenants,  M.  C.  Wells 
and  James  Mclntyre,  are  bound  by  the  above  judgments,  on 
which  the  said  Sci.  Fas.  were  issued,  and  thai  iliey  are  a  lien 
on  the  same,  then  judgment  is  to  be  entered  in  both  cases 
against  these  terre  tenants;  if  not  then  judgment  for  them. 
Costs  to  follow  judgment,  and  either  party  to  have  tlie  right  to 
sue  out  a  writ  of  error  therein,  and  also  empowering  the  court 
to  dispose  of  the  same  during  vacation  at  chambers.  The 
ccnirt  below  entered  judgment  on  the  case  stated  in  favor  of 
the  terre  tenants,  and  against  the  plaintiff,  in  each  case,  which 
is  assigned  for  error. 

Gordon,  J.,  March  22d,  1880. 

The  writs  of  scire  facias,  in  the  cases  mentioned  in  the 
case  stated,  were  issued  to  December  Term,  1877,  within  about 
ten  days  oi  five  years  from  their  entry.  They  were  served  on 
Cash's  assignee,  as  terre  tenant,  and  there  was  a  return  nihil 
luibet  as  to  the  other  defendants.  On  the  7th  of  January,  1879, 
alias  writs  were  issued  and  service  made  upon  D.  S.  Pratt,  M. 
C.  Wells,  James  Bryant  and  James  Mclntyre,  terre  tenants. 
The  learned  judge  of  the  court  below,  following  the  case  of 
the  Westmoreland  Bank  v.  Rainey,  i  Watts,  26,  held  that  as  to 
the  fcrrc  tenants,  the  alias  writs  were  too  late,  and  so  or- 
dered judgments  to  be  entered  for  the  defendants.  This  was 
erroneous,  as  being  in  direct  conflict  with  the  case  of  Lichty  v. 
Hochstettler,  vol.  t;/  Legal  Intelligencer,  page  134.  In  that 
case  the  judgment  was  entered  on  the  J7th  of  February,  1872; 
«i  scire  facias  was  issued  on  the  2(1   day   of   February,    1877, 
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which  was  served  on  the  defendant  alone.  To  April  Term, 
1878,  an  alias  was  issued  and  served  on  the  terre  tenants.  We 
held,  reversing  the  court  below,  that  this  service  was  in  time  to 
continue  the  lien  as  to  these  terre  tenants.  After  a  careful  ex- 
amination of  all  the  authorities,  we  came  to  the  conclusion 
**that  the  Acts  of  1798  and  1827  are  statutes  of  limitation;  that 
if  the  process  issues  a  single  day  within  the  time  it  saves  the 
bar;  that  with  this  process,  though  not  named  in  it,  the  terre 
tenant  may  be  connected  by  an  alias,  and  that  the  time,  the  rea- 
sonable time,  within  which  this  may  be  done,  is  the  statutory 
I>eriod  of  live  years."  It  will  be  seen  that  these  two  cases  are 
sti  i..ingl;  similar,  the  only  point  of  difference  being  that,  in  the 
case  cited,  service  was  made  of  the  first  scire  facias  on  the  de- 
fendant, whilst  in  the  case  in  hand  it  was  made  on  one  of  the 
terre  tenants.  This,  however,  is  of  no  significance,  for,  as  was 
ruled  in  re  Meason's  Estate,  4th  Watts,  341,  and  as  will  also 
appear  by  [267]  the  Act  itself,  the  issuing  of  the  scire  facias 
alone  continues  the  lien  of  the  judgment  for  the  period  of  five 
years  from  the  date  of  such  issue,  and  within  that  period  all 
wh(  ni  it  is  intended  to  charge  with  that  lien  may  be  brought  in 
and  judgment  had  against  them. 

The  judgment  is  reversed,  and  it  is  ordered  that  judg- 
ments in  the  two  cases,  mentioned  in  the  case  stated,  be  entered 
against  the  defendants  and  in  favor  of  plaintiff. 


COURT   OF  COMMON    PLEAS  OF   MONROE   COUNTY. 

USE  OF  JOHN  MERWINE  v.  PETER  H.  KRESGO. 

1.  A  debt  due  to  a  plaintiff  In  an  execution  is  liable  to  attachment 
at  tne  suii  of  his  creditors,  up  to  the  time  of  sale. 

2.  The  pendency  of  an  attachment  neither  abates  nor  bars  an  ac 
tion  on  the  original  claim.  It  may  be  specially  pleaded,  so  as  to 
place  the  facts  on  record,  that  judgment  may  be  moulded  accordinelv 
for  the  protection  of  all  parties  interested. 

3.  In  the  present  case,  four  attachments  were  issued  Two  after 
judgment  and  before  the  plaintiff  has  issued  his  execution*  two  were 
issued  atter  plaintiff  had  issued  execution. 

Held.  That  attachments  issued  after  execution  are  as  effectual  to 
hold  the  fund  as  if  issued  before.     The  sheriff  shall  proceed  to  exe- 
cute (he  fi.  fa.  and  pay  the  money  made  there  out  of  into  courts. 
Application  by  Defendant  to  stay  fl.  fa. 
Dreher,  [\  J. 

After  judgment  upon  the  verdict  of  a  jury  four  attach- 
ment executions  were  issued  out  of  this  court,  by  creditors  of 
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the  plaintiff,  with  notice  to  the  defendant,  as  garnishee,  attach- 
ing the  debt  in  this  judgment.     Two  of  the  attachments  are 
prior,  and  two  of  them  are  subsequent,  to  the  /i.  fa.    The  sheriflE 
has  levied  on  the  defendant's  personal  property,  and  the  defen- 
dant now  asks  that  the  H,  fa.  be  stayed  pending  proceedings  on 
the  attachments.    It  was  at  one  time  doubted  whether,  after  a 
levy  on  personal  property,  by  virtue  of  a  H,  fa,  the  judgment 
debt  was  subject  to  an  attachment  execution,  but  that  question 
was  put  at  rest  by  the  Supreme  Court  in  Winternitz's  Appeal, 
4  Wright,  390,  where  it  was  held  that  the  debt  was  liable  to 
attachment,  up  to  the  time  of  sale.     It  is  well  settled  that  the 
pendency  of  an  attachment  execution  neither  abates  nor  bars 
an  action  on  the  original  claim,  but  that  it  may  be  especially 
pleaded,  so  as  to  place  the  facts  on  record,  that  the  judgment 
may  be  moulded  accordingly,  for  the  protection  of  the  gar- 
nishee against  the  possibility  of  double  payment,  and  that  he 
shall  not  be  unnecessarily  harrassed  by  a  multiplicity  of  pro- 
cesses.   The  court  can  so  control  any  execution  that  may  be  is- 
sued, that  no  harm  shall  come  to  the  garnishee :  Kase  vs.  Kase, 
ID  Casey  128;  Brown  vs.  Scott,  i  P.  S.  S.,  361 :  Hepburn  vs. 
Mans,  31  Leg.  Intel.  356;  Patterson  vs.  Haukins,  30  Leg.  Intel. 
52.    Where  the  attachment  issues  after  judgment,  the  court  can 
of  course  control  the  execution,  if  any  be  issued.    Is  it  the  set- 
tled practice  that  execution  is  to  be  stayed  in  all  cases,  under  all 
circumstances,  where  the  judgment  has    been    attached?     In 
Hepburn  vs.  Mans,  31  Leg.  Intel.  356,  it  is  said  **An  attach- 
ment of  a  debt  in  suit  does  not  prevent  the  recovery  of  judg- 
ment.   It  only  suspends  execution."    In  Hicks  vs.  Brinkworth, 
I  W.  N.  C.  90,  it  is  said  "A  pending  attachment  by  a  creditor 
of  [268]  plaintiff,  against  the  defendant  as  garnishee,  is  no 
reason  to  prevent  judgment,  but  the  court  will  not  allow  execu- 
tion to  be  levied,  until  the  attachment  has  been  disposed  of." 
In  Patterson  vs.  Haukins,  30  Leg.  Intel.  52,  it  is  said  "The 
pendency  of  an  attachment  execution,  or  of  the  process  of  for- 
eign attachment,  is  not  cause  for  abating  or  suspending  pro- 
ceedings by  the  legal  holder  of  the  debt,  against  his  debtor,  un- 
til the  attachment  shall  be  disposed  of.     *     *     But  it  seems  to 
us  that  It  is  the  better  practice  to  allow  the  parties  to  proceed 
to  judgment  irrespective  of  the  attachment,  and  then,  if  nec- 
essary, control  the  judgment  so  as  to  do  justice  to  all  the  par- 
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ties/'  In  that  case  judgment  was  entered  for  the  plaintiff,  but 
execution  stayed  until  the  attachments  should  be  disposed  of, 
or  until  the  further  order  of  the  court.  In  Kase  vs.  Kase,  la 
Casey  128,  it  is  said  "With  the  material  facts  found,  the  court 
may  mould  the  judgment  against  the  garnishee  so  that  he  suf- 
fer no  harm  by  the  multiplication  of  the  process.  It  has  even,, 
on  mere  motion  and  hearing,  directed  the  payment  of  the  mon- 
ey according  to  the  effect  of  the  several  proceedings,  2  Dall. 
277,  or  ordered  one  of  the  judgments  to  be  marked  for  the  use 
of  him  who  ought  to  have  the  proceeds,  i  St.  R.  380,  in  the 
same  way  as  it  orders  one  judgment  to  be  set  off  against  an- 
other. If  there  is  any  better  mode  than  these,  we  may  expect 
our  experience  to  reveal  it  to  us  in  due  time.  *  *  They" 
(attachments,  executions)  **are  collateral  processes  to  the  regu- 
lar action  between  the  parties,  for  the  same  debt,  or  duty,  and 
are  not  incompatible  with  them,  except  so  far  as  they  actually 
interfere  in  their  enforcements,  or  endanger  the  rights  of  some 
of  the  parties.  As  collateral  processes,  they  are  under  the  con- 
trol of  the  court,  as  in  other  cases  where  several  remedies  are 
employed  for  the  same  debt,  or  injury;  and  as  execu- 
tion, this  particular  process  is  under  the  control  of  the  court  so 
far  as  to  see,  that  the  garnishee  shall  run  no  risk  of  being  com- 
pelled to  make  double  payment."  In  Brow  n  vs.  Scott,  i  P  .F. 
S.  361,  it  is  said  an  attachment  ''neither  abates  nor  bars  an  ac- 
tion, and  pleading  it  can  have  no  other  effect  than  giving  notice 
of  the  claims  of  the  attaching  creditor,  and  to  enable  the  court 
to  mould  the  judgment  to  protect  the  rights  of  the  parties."  In 
the  several  cases  above  cited,  it  will  be  observed,  the  question 
came  up  on  pleas  of  pending  attachments,  in  actions  on  the  or- 
iginal debts  or  claims.  There  was  no  application  ror  stay  of 
execution.  The  question  immediately  under  consideration, 
was  to  the  effect  of  a  plea  of  a  pending  attachment  in  an  action 
to  recover  the  debt,  and  it  was  held  that  it  neither  abated  or 
barred  the  action;  and  the  different  forms  of  expression,  in  the 
different  cases,  as  to  the  power  and  duty  of  the  court  to  control 
the  execution,  I  think  are  fairly  reducible  to  the  general  propo- 
sition or  rule,  that  the  judgment  and  execution  are  to  be  so  con- 
trolled that  the  garnishee  shall  not  be  unnecessarily  harassed 
by  the  multiplication  of  process,  nor  exposed  to  the  risk  of  dou- 
ble payment;  and  that  the  rights  of  the  plaintiff  in  the  judg- 
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mcnt,  and  the  attaching  creditors,  shall  also  be  protected.  The 
garnishee  is  not  the  only  party  whose  interests  are  to  be  pro- 
tected. Where  there  is  a  judgment  against  him,  and  the  plain- 
tiff would  be  entitled  to  the  execution  but  for  the  attachment, 
and  the  garnishee  can  be  made  secure  against  the  possibility  of 
double  payment,  why  shall  he  not  presently  pay  the  money? 
Why  shall  the  plaintiff,  or  the  attaching  creditors,  or  both,  be 
compelled  to  run  the  risk  of  the  garnishee's  inability  to  pay  the 
money  at  the  termination  of  the  attachment  proceeding,  [269] 
when  that  risk  can  be  avoided  by  requiring  the  garnishee  to 
simply  do  his  duty,  to  wit :  pay  a  judgment  that  he  justly  owes, 
and  that  is  ripe  for  execution?  Suppose  the  case  where  the 
plaintiff  has  issued  a  H.  fa.  and  a  levy  has  been  made 
on  personal  property  sufficient  to  satisfy  the  debt,  the  defen- 
dant having  no  other  property.  In  such  a  case  a  creditor  of  the 
plaintiff  attaches  the  judgment.  Is  the  fi.  fa.  to  be  then  stayed 
until  the  proceedings  in  the  attachment  are  determined?  If  so, 
then  the  defendant  may,  in  the  meantime,  dispose  of  his  prop- 
erty, and  neither  the  plaintiff  nor  the  attaching  creditor  will  be 
able  to  realize  anything  on  the  judgment.  To  unconditionally 
stay  the  fi.  fa.  in  such  a  case,  would  certainly  work  great  dam- 
age and  injustice  to  the  plaintiff,  because,  if  his  attaching  cred- 
itor should  get  judgment  against  the  garnishee,  that  would  not 
be  payment  of  his  debt,  and  the  plaintiff  would  still  be  liable  to 
him :  and  if  he  should  disprove  the  attaching  creditor's  claim, 
the  fruit  of  his  judgment  and  execution  against  the  garnishee 
would  have,  in  the  meantime,  decayed,  and  so  he.  in  either 
event,  would  be  the  loser.  A  practice  that  may  work  so  disas- 
trously to  the  plaintiff  ought  not  to  be  followed,  if  it  be  possi- 
ble to  adopt  another.  It  will  not  do  to  say,  let  the  plaintiff  pay 
the  claim  of  the  attaching  creditor.  He  may  have  a  just  de- 
fence in  the  attachment.  It  is  even  possible  that  an  unjust 
claim  may  be  used,  for  the  very  purpose  of  defeating  the  plain- 
tiff, in  his  effort  to  collect  his  judgment  against  the  defendant. 
If  it  be  said,  that  the  defendant  may  give  security  for  the  forth- 
coming of  the  property  on  demand,  or  when  the  attachment 
proceeding  is  determined,  the  proposition  necessarily  implies 
that  he  is  not  entitled  to  an  absolute  and  unconditional  stay. 
Suppose  he  cannot,  or  does  not,  give  sufficient  security,  what 
then  ?  Shall  the  property  be  sold  ?  Not  if  he  is  entitled  to  an 
unconditional  stay.     And  if  he  gives  security,  to  whom  is  it 
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to  be  given,  and  who  is  to  determine  its  sufficiency  r  Neither 
will  it  do  to  say  that  the  lien  of  the  sheriff's  levy  shall  remain, 
for  in  that  case  the  sheriff  would  want  to  be  protected^  and  he 
would  either  take  the  property  into  actual  possession,  or  re- 
quire surety,  and  if  he  should  take  security  he  would  be  re- 
sponsible. But  it  is  said  the  garnishee  is  bound  to  make  every 
defence  in  the  attachment,  that  the  law  will  allow,  for  the  ben- 
efit of  the  plaintiff  (defendant  in  the  attachment) — that  he 
must  fight  every  inch  of  ground.  While  this  may  be  so  in 
cases  where  the  defendant  in  the  attachment  does  not  appear, 
or  has  not  been  served,  it  certainly  is  not  the  rule  where  the  de- 
fendant is  served  and  appears,  and  asks  to  have  the  money  paid 
into  ccmrt,  or  where  he  has  issued  execution  on  his  judgment 
against  the  garnishee,  and  on  application  by  the  garnishee,  for 
an  order  to  stay  execution,  submits  to  such  terms  as  the  court 
may  impose  to  secure  the  garnishee  against  all  risk  of  double 
payment,  and  the  attaching  creditor  would  have  no  reason  to 
complain  if  the  money  is  paid  into  court,  to  be  paid  to  him  in 
case  he  succeeds  in  his  attachment.  I  am  aware  that  the  Dis- 
trict Court  of  Philadelphia  in  Paxson  vs.  Sanderson,  i  Phila. 
R.  177;  and  Daly  vs.  Derringer,  Ibid.  324,  stayed  execution 
unconditionally,  where  the  debt  was  attached  after  judgment, 
and  disapproved  the  practice  of  paying  the  money  into  court. 
In  those  cases,  however,  there  was  no  offer  or  suggestion  to 
relieve  the  defendant  from  the  risk  of  double  payment.  I  can- 
not see  any  insuperable  obstacles  to  the  adoption  of  the  com- 
mon law  practice  of  interpleader,  to  those  attachment  cases. 
Indeed,  it  seems  to  me  that  it  could  be  adopted  with  great  ad- 
vantage and  safety  to  all  parties,  where  the  garnishee  asknow- 
Jedges  an  indebtedness  to  the  defendant,  and  there  [270]  is  no 
dispute  as  to  the  amount  of  that  indebtedness.  In  such  a  case 
the  garnishee  stands  indifferent  between  the  plaintiff  and  de- 
fendant in  the  attachment.  It  matters  not  to  him  who  gets 
the  money.  His  only  interest  is,  that  he  may  not  be  compelled 
to  pay  the  debt  twice.  The  dispute  is  between  the  plaintiff 
and  defendant,  as  to  which  of  them  shall  have  the  money. 
Why  should  the  garnishee  be  required  to  fight  the  defendant's 
battle?  I  am  aware  that  interpleader  is  resorted  to  where  a 
third  party,  not  on  the  record,  claims  the  debt  or  property,  de- 
manded in  the  action ;  and  in  strict  practice  a  scire  facias  issues 
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to  bring  such  a  party  in.  But  what  good  objection  is  there 
to  applying  the  principle  to  parties  who  are  already  in  court. 
In  Brownfield  vs.  Canon,  i  Casey  301,  Justice  Lowrie  says, 
*The  old  common  law  process  of  interpleader  is  not  much 
used  with  us,  but  it  is  not  abolished,  for  we  never  consider  an 
old  remedy  abandoned  until  we  have  an  adequate  substitute. 
While,  however,  we  receive  the  old  forms,  we  modify  them 
according  to  the  analogies  of  our  own  general  practice,  and 
even  enlarge  their  sphere,  according  to  the  equitable  principles 
of  our  common  law."  In  the  District  Court  of  Philadelphia, 
in  Snyder  vs.  Wetherly,  1  Phila.  R.  325,  the  present  learned 
Chief  Justice  Sharswood,  then  President  Judge  of  that  court, 
refused  an  application  by  the  garnishee,  that  the  attaching 
creditor,  and  the  assignee  of  the  debt  attached  should  be  re- 
quired to  interplead ;  but  that  decision  was  under  the  Inter- 
pleader Act,  as  it  applied  to  the  District  Court,  the  judge  say- 
ing that  **An  attachment  execution  is  not  a  suit  in  the  sense 
of  that  act."  In  Wilcock  vs.  Neel,  in  District  Court  of  Alle- 
gheny Co.,  I  Phila.  R.  129,  another  learned  Judge  (Lowrie) 
.  afterwards  Chief  Justice,  held,  in  a  precisely  similar  case,  that 
interpleader  at  common  law  was  applicable.  In  McBroom  and 
Wood's  Appeal,  8  Wright  92,  the  garnishee,  on  a  rule  taken  by 
him  upon  the  attaching  creditor  and  the  assignee  of  the  debt, 
was  allowed  to  pay  the  money  into  court.  The  case  was  dis- 
posed of  on  a  rule  to  show  cause  why  the  money  in  court 
should  not  be  paid  to  the  assignee,  the  rule  being  made  abso- 
lute, and  on  appeal  to  the  Supreme  Court,  the  judgment  was 
affirmed.  In  Orwin  vs.  Railroad  Co.,  7  Wright  488,  it  was 
ruled  that  the  garnishee  was  not  liable  to  pay  interest  on  the 
debt,  during  the  pendency  of  the  attachment,  and  a  reason 
given  was  that  he  was  in  no  default  in  not  paying  the  money 
into  court,  since  the  assignees,  also  parties  to  the  suit,  did  not 
rule  him  to  do  so.  The  assignees  asserted  their  claim  in  de- 
fense of  the  garnishee,  and  the  court  say  the  case  therefore 
became  in  fact,  though  not  in  form,  a  case  of  interpleader. 
In  Wilson  vs.  Mayhew,  Common  Pleas  of  Philadelphia.  6 
Phila.  R  273,  a  judgment  recovered  by  a  husband  and  wnfe  to 
the  use  of  the  wife  was  attached  as  the  property  of  the  hus- 
band, and  the  garnishee  was  permitted  to  pay  the  money  into 
court.     In  Baldy  vs.  Brady,  3  Harris  103,  it  was  held  that  the  . 
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payment  by  the  garnishee  of  the  money  into  court  was  without 
any  authority  of  law.  It  seems,  from  the  reporter*s  state- 
ment of  the  facts,  that  the  garnishee  voluntarily  paid  the  money 
into  court,  on  motion,  and  a  part  of  it  was  paid  out  to  another 
person,  and  the  garnishee  was  held  responsible  to  the  attaching 
creditor  for  the  whole.  There  was  no  rule  upon  the  other  par- 
ties to  show  cause  why  the  money  should  not  be  paid  into 
court,  and  it  seemed  the  prothonotary  paid  out  a  part  with  the 
assent  of  the  garnishee,  without  an  order  of  court,  or  notice 
to  plaintiff.  In  Winternitz's  Appeal,  4  Wright  490,  the 
sheriff  had  made  a  levy  on  a  fi,  fa.  upon  personal  [271]  prop- 
erty, and  advertised,  and  on  the  morning  of  the  sale  (before 
it  commenced)  the  attachment  was  served  on  the  defendant, 
and  the  Sheriff  notified  by  the  attaching  creditors.  The  Sher- 
iff sold  and  brought  the  money  in  court.  On  motion  of  the 
attaching  creditors,  a  rule  was  granted  to  show  cause  why 
they  should  not  be  permitted  to  take  out  of  court  the  amount 
of  their  claim,  and  the  rule  was  made  absolute.  What  has 
been  said  in  this  opinion  in  relation  to  the  practice  of  inter- 
pleader and  payment  of  money  into  court  is  intended  more 
as  suggestive  of  what  might  be  adopted  in  form,  in  these  at- 
tachment cases,  than  as  a  decision  that  such  form  and  prac- 
tice are  to  be  followed  in  further  cases.  It  was  not  necessary 
to  say  anything  upcn  this  branch  of  the  practice,  in  the  pres- 
ent case,  as  will  api:)ear  in  the  closing  part  of  this  opinion. 
But.  having  said  this  much  it  may  be  well  to  add  that  each 
case  will  have  to  be  disposed  of  as  it  arises,  according  to  its 
own  circumstances,  always,  however,  keeping  in  view  the 
rule,  that  the  judgment  and  execution  against  the  garnishee 
shall  be  so  controlled  as  to  protect  him  against  double  pay- 
ment, and  at  the  same  time  ])rotect  the  interests  of  the  plain- 
tiff and  the  attaching  creditor  as  well:  and  whenever  these 
results  can  be  attained  without  doing  violence  or  injury  to  any 
right  or  interest  of  either  party,  it  will  be  of  very  little  mo- 
ment what  particular  form  of  proceeding  may  have  been 
used. 

In  the  case  in  hand  the  question  is,  whether  we  shall  stay 
the  execpti(Mi  of  the  /?.  fa.,  and  if  so,  to  what  extent  and  upon 
what  terms.  That  the  money  should  not  be  collected  and 
paid  over  to  the  plaintiff  is  clear;  that  the  defendant  cannot 
voluntarily  pay  the  money  to  the  plaintiff,  nor  to  the  attach- 
ing creditors,  without  running  the  risk  of  double  payment  is 
equally  clear.     When  judgment  was  obtained  there  was  no 
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attachments  issued,  and  the  plaintiff  had  then  the  right  to 
issue  execution.  When  he  did  issue  his  fi.  fa,  there  were 
two  attachments  out  and  served,  but  they  did  not  cover  the 
whole  weight  of  the  judgment  debt.  The  attachments  is- 
sued after  the  fi.  fa.  are  as  effectual  to  hold  the  fund  as  if 
they  had  been  issued  before.  The  attaching  creditors  want 
the  money,  and  the*  plaintiff,  through  his  counsel,  stated  at 
the  hearing  at  Chambers  that  he  wanted  the  money  applied 
in  payment  of  the  attachments.  The  defendant  ac- 
knowledges that  the  judgment  remains  unpaid,  and  claims 
the  3t<ny  only  because  the  attachments  have  been  laid.  In 
justice  and  equity  the  money  should  be  paid,  either  to  the  at- 
taching creditors,  or  to  the  plaintiff.  Xo  one  else  claims  it. 
The  plaintiff  is  willing  that  the  money  shall  go  to  his  credit" 
ors,  and  therefore  no  harm  can  come  to  the  defendant,  if  he 
pays  the  money  to  the  creditors,  or  to  the  Sheriff  for  their 
benefit.  The  plaintiff  can  have  no  further  claim  against 
him.  and  if  the  creditors  get  the  money  it  is  all  they  can  ask, 
and  all  the  law  will  give  them,  whether  it  be  voluntarily  paid 
by  the  defendant  or  made  by  sale  of  his  goods.  The  control 
which  the  Gnirt  exercises  over  the  execution  is  for  the  pur- 
pose of  preventing  injustice  to  either  party,  and  their  respect- 
ive rights  shall  be  protected.  As  the  plaintiff  has  a  judg- 
ment ripe  for  execution,  and  execution  actually  in  the  hands 
of  the  Sheriff,  and  is  willing  the  money  shall  be  paid  to  his 
creditors,  who  ask  for  it,  no  injustice  will  be  done  to  the  de- 
fendant by  requiring  him  to  pay. 

It  is  therefore  now,  *  *  *  ordered  that,  upon  the 
plaintiff  filing  a  stipulation  that  he  consents  and  agrees  that 
the  money  which  may  be  collected  on  the  fi,  fa.  sjiall  be  paid 
into  court  for  the  benefit  of  \2}y]  the  attaching  creditors  ac- 
cording to  their  respective  rights,  the  Sheriff  shall  proceed 
to  execute  the  fi.  fa.  and  pay  the  money  made  thereon  into 
court. 
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COMMONWEALTH  ex  rel.  HILL  v.  MURRAY  et  ux. 

A  decision  in  a  writ  of  habeas  corpus  determining  the  custody  of 
a  child,  is  conclusive  while  the  material  facts  relating  to  the  circum- 
fitances  of  the  parties  remain  unchanged. 
Habeas  Corpus. 

Pershing,  P.  J. 

This  is  a  controversy  concerning  the  custody  of  Thomas 
Hill,  a  child  now  lo  years  of  age.  It  was  before  this  Court 
on  a  writ  of  habeas  corpus  some  time  ago,  when  there  was  a 
full  hearing.  The  Court,  by  a  majority,  then  decided  that  the 
respondents,  who  had  reared  this  boy  from  his  infancy,  had 
a  right  to  retain  his  custody,  and  that  his  best  interests 
would  be  promoted  by  remanding  him  to  their  care.  The 
two  Judges  remaining  on  the  bench,  as  it  was  then  constitu- 
ted, did  not  concur  in  that  decision.  It  is  ntnv  proposed  to 
reopen  the  contest  on  the  same  state  of  facts.  Though  the 
habeas  corpus  is  a  writ  of  right,  it  does  not  follow  that  the 
Courts  are  bound  to  grant  it  whenever  and  by  whomever 
demanded.  The  doctrine  of  res  adjudicata  can  be  invoked 
to  prevent  this.  This  has  been  decided  by  the  highest  Courts 
in  a  number  of  States.  In  ex  parte  Lawrence  5,  Binney,  304, 
the  Supreme  Court  of  this  State  said  they  did  not  deem  it  ex- 
pedient to  grant  the  writ  in  that  case,  because  it  had  already 
been  heard  on  the  same  evidence. 

In  ex  parte  Robinson,  6  McLean,  360,  Justice  McLean 
held  that  where  there  is  clearly  jurisdiction  and  a  full 
and  fair  hearing,  a  decision  on  a  writ  of  habeas 
corpus  should  be  considered  final :  that  this  might 
not  be  so  when  any  of  these  re(|uisites  were  want- 
ing, or  when  the  new  and  imiM)rtant  evidence  could  be 
obtained.  It  is  true  that  these  were  not  cases  relating  to  the 
custody  of  children,  but  that  the  same  rule  holds  in  cases  of 
that  kind  was  decided  by  the  Court  of  Errors  in  New  York, 
in  People  ex  rel.  Barry  vs.  Merceim.  It  is  regarded  as  set- 
tled in  that  State  that  an  order  in  habeas  corpus,  determining 
the  question  of  the  custody  of  a  child  is  conclusive  while  the 
material  facts  relating  to  the  circumstances  of  the  parties  re- 
main unchanged,  and  may  be  relied  on  as  a  bar  to  a  subse- 
quent writ  of  habeas  corpus.  Any  other  rule  would  lead  to 
interminable  litigation.  There  would  no  limit  to  the  number 
of  writs  that  might  be  issued  at  the  instance  of  one  party  or 
the  other,  corresponding  to  the  possible  varying  decisions  for 
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or  against  them.  It  was  forcibly  said  by  Justice  Black  in 
Williamson's  case,  2  Casey,  9 :  "But  if  every  man  who  ap- 
plies for  habeas  corpus  must  have  it,  as  a  matter  of  right, 
and  without  regard  to  anything  but  the  mere  fact  that  he 
demands  it,  then  a  Court  or  a  Judge  has  no  more  power  to 
refuse  a  second  than  a  first  application."  And,  of  course, 
no  more  powder  to  refuse  the  tenth  than  the  ninth  application, 
and  so  on  indefinitely.  Judgments  of  this  Court  are  not  to 
be  overhauled  and  set  aside  because  the  particular  Judges  who 
concurred  in  rendering  them  have  ceased  to  be  members  of 
this  court.  There  is  nothing  whatever  disclosed  in  the  pres- 
ent application  that  would  justify  the  reversal  of  the  decision 
heretofore  made  in  this  case.  That  judgment  could  have 
been  subjected  to  review  in  the  Supreme  Court. 

And  now.  May  31,  1880,  writ  of  habeas  corpus  refused. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[273]  FLYNN  V.  THE  EQUITABLE  SAVING  FUND. 

In  a  suit;  on  a  mortgage  given  by  a  member  to  a  Saving  Fund,  to 
secure  loans  taken  out  by  him;  an  affidavit  of  defence  setting  forth 
that  he  received  a  less  sum  than  that  named  in  the  mortgage,  and 
claiming  credit  for  payments  on  "stock  and  interest  due,"  is  insuffi- 
cient.    Act  of  1859,  relating  to  Building  Associations. 

Pershing,  P.  J. 

The  defendant,  who  was  a  member,  executed  10  the  plain- 
tiff a  mortgage  for  $1,600.  intended  to  cover  a  loan  made  to 
him  at  the  time  of  the  transaction,  and  'any  future  loans.  He 
bonglit  out  three  shares  of  his  stock  amounting  to  $600,  and  it 
is  for  this  amount  and  no  more  that  the  present  suit  was 
brought  on  the  mortgage.  The  allegation  in  the  affidavit  of  de- 
fence, that  did  not  receive  a  loan  of  $1,600,  was  not  pressed 
by  his  counsel  on  the  argument. 

The  other  ])oints  of  the  affidavit  are  in  substance  as  fol- 
lows : 

1st.  The  defendant  only  received  on  this  loan  sued  for 
nbout  ?370.  after  deducting  the  premium  and  other  expenses. 

2d.  Defendant  paid  into  said  saving  fund  as  stock  and  in- 
terest dues,  from  25th  November,  1872,  to  Septeml>er  24th, 
1876,  $342,  at  wliich  time  he  defaulted. 

3d.  That  during  this  time  he  paid  one-half  per  cent,  a 
uionth  interest  on  $600.  which  was  interest  on  the  money  act- 
ually received  on  the  loan  and  also  on  the  premium  bid. 
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4th.  That  the  shares  would  reach  their  full  value  at  the 
^nd  of  eight  years  and  a  half,  possibly  at  the  end  of  eight  years ; 
that  for  the  balance  of  time,  viz :  about  three  and  a  half  years, 
until  the  shares  would  run  out,  defendant  would  be  liable  to 
pay  the  stock  and  interest  dues  to  said  fund,  which  would 
amount  to  $252,  that  defendant 'is  entitled  to  have  deducted  un- 
der the  charter  and  by-laws  of  said  fund  one-eighth  of  the  pre- 
mium paid  for  each  of  the  years  unexpired: 

5th.  That  by  defendant's  mode  of  calculating  fines,  inter- 
est, &c.,  on  a  basis  of  eight  and  a  half  years  for  the  shares  to 
run,  the  amount  due  by  him  to  the  plaintiff  would  be  $180. 

7th.  The  plaintiff  refused  to  reduce  the  amount  named  in 
the  mortgage  to  $600,  whereby  defendant  was  damaged  to  the 
amount  of  $1,000. 

The  constitution  and  by-laws  of  this  association  are  re- 
ferred to  in  the  affidavit  of  defence,  and  were  submitted  to  the 
court.  Article  9,  Sec.  i,  of  the  by-laws  provides  that  when  a 
borrower  repays  a  loan  before  the  expiration  of  the  eighth  year 
there  shall  be  refunded  to  him  one-eighth  of  the  premium  paid 
for  every  year  of  the  said  eight  years  unexpired.  The  defen- 
dant does  not  allege  that  he  repaid  his  loan  to  the  association ; 
on  the  contrary,  he  admits  his  default.  He  has  by  this  placed 
himself  outside  of  the  privilege  conferred  by  this  provision. 
Nor  do  we  find  that  the  plaintiff  in  its  dealings  with  the  de- 
fendant has  exceeded  the  powers  vested  in  it  by  its  charter,  un- 
der the  Act  of  Assembly.  The  building  association  Act  of 
1859  declares  expressly,  that  in  case  of  non-pay- 
ment of  [274]  installments  or  interest  by  borrow- 
ing stockholders  for  the  space  of  six  months,  pay- 
ment of  principal  and  interest  without  deducting  the 
premium  paid,  or  interest  thereon,  nny  be  enforced  by 
proceeding  on  their  securities  according  to  law.  It  is  further 
provided  that  no  premiums,  fines  or  interest  on  such  premiums, 
that  may  accrue  to  the  said  corporation  according 
to  the  provisions  of  this  act,  shall  be  deemed  usur- 
ious; and  the  same  may  be  collected  as  debts  of 
like  amount  are  now  by  law  collected  in  this  com- 
monwealth. (Purd.  Dig.  184,  pi.  4  and  6.)  This  legislation  is 
an  answer  to  a  number  of  the  points  suggested  in  the  affidavit 
of  defence.  What  remains  appears  to  be  covered  by  the  decis- 
ion of  the  Supreme  Court  in  the  case  of  Selden  vs.  The  Build- 
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ing  Association,  2  W.  N.  481.  In  that  case  a  mortgage  was- 
given  for  $3,000.  The  defendant  in  his  affidavit  alleged  he  had 
received  but  $r,8oo,  and  that  he  had  paid  to^  the  association 
more  than  $800;  judgment  was  entered  for  want  of  a  suflScient 
affidavit  of  defence  for  the  full  amount  of  mortgage,  with  ac- 
crued interest,  fines  and  dues.  In  affirming  this  the  Supreme 
Court  referred  to  the  act  of  i859,andsaid  inter  a//a;**It  is  plain 
that  in  such  a  procee<ling  it  is  no  defence  to  say  that  thje  bor- 
rower has  only  received  a  certain  sum,  for  the  difference  be- 
tween that  and  the  face  of  the  mortgage  is  presumptively  the 
premiums,  which  the  act  makes  legal.  Nor  is  it  enough  to 
state  he  has  made  a  certain  payment  or  payments,  unless  he 
goes  on  to  state  on  what  account  the  payments  were  made. 
Presumptively  they  were  for  fines  and  dues.  Indeed  the  affi- 
davit in  this  case  does  not  state  that  the  payment  w^as  made  on 
account  of  the  debt  sued  for,  and  would  be  had  in  any  ordinary 
proceeding  on  a  bond  or  note." 

It  may  be  observed  of  the  case  in  hand,  that  the  affidavit 
expressly  avers  that  the  payments  made  by  the  defendant  were 
on  account  of  stock  and  interest  dues.  It  alleges  no  payment 
on  the  mortgage,  the  claim  in  suit.  Tested  by  the  Act  of  As- 
sembly and  numerous  judicial  decisions,  this  affidavit  fails  to 
set  out  a  legal  defence.  If.  as  was  strenuously  argued,  these 
associations  use  their  powers  oppressively,  a  remedy  must  be 
sought  from  the  legislative  department  of  the  government. 
Courts  are  bound  to  follow  the  law,  whatever  may  be  the  hard- 
ship of  any  particular  case. 

And  now,  *  *  *  *  j^^^jj^  made  absolute  and  judg- 
ment is  directed  to  be  entered  in  favor  of  the  plaintiff  for  want 
of  a  sufficient  affidavit  of  defence.  Same  day  damages  assess- 
ed at  $448.35. 

Affirmed  by  the  Supreme  Court  at  spring  term  of  1880. — 
[Ed  Record.] 
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OI^PHANS'  COURT  OF  SCHUYLKILL  COUNTY. 


ESTATE  OF  FERDINAND  METZ. 

The  lien  of  a  first  mortgage  Is  not  discharged  by  an  Orphans'  Court 
sale  under  the  Act  of  23  March,  1867.  though  the  claim  of  such  mort- 
gage be  improperly  included  in  the  schedule  of  debts  for  the  payment 
of  which  the  sale  was  ordered. 

Exceptions  to  the  Auditor's  report. 

Walker,  J. 

The  only  exceptions  to  the  finding  of  the  auditor,  which 
remains  to  [275]  be  disposed  of  is  as  follows:  The  auditor 
erred  in  allowing  the  claim  of  **The  Mahanoy  Citj^  Union  Sav- 
ing Fund*'  on  the  first  mortgage,  the  said  mortgage  being  the 
first. lien  on  the  real  estate  sold  and  was  not  discharged  by  the 
sale     (See  Schuylkill  Legal  Record,  201.) 

The  auditor  finds  that  a  mortgage  was  given  by  F.  Metz 
to  the  Mahanoy  City  Union  Saving  Fund  on  a  hall  and  dwell- 
ing house  in  Mahanoy  City  to  secure  the  payment  of  a  bond  of 
$2,000,  bearing  date  the  20th  March,  1872,  and  duly  recorded; 
and  also  that  this  mortgage  is  the  first  lien  upon  the  property. 
It  appears  that  this  claim  was  improperly  included  in  the  shed- 
ule  of  debts,  when  the  application  was  made  to  the  Orphans' 
Court  for  the  sale  of  the  property.  The  auditor  in  making  dis- 
tribution applies  a  portion  of  the  proceeds  of  the  sale  of  the  real 
estate  to  the  payment  of  this  first  mortgage,  and  the  question 
raised  by  the  exception  is,  whether  the  first  mortgage  holder  is 
entitled  to  the  payment  of  its  claim  or  whether  the  money 
should  be  distributed  to  the  other  creditors  of  the  estate.  In 
other  w^ords,  whether  the  purchaser  takes  the  property  dis- 
charged or  subject  to  the  lien  of  the  first -mortgage.  It  is  prop- 
er to  state  here  that  the  exception  is  not  made  by  the  purchaser, 
but  by  the  widow  who  is  interested  in  the  final  distribution  of 
the  decedent's  estate. 

The  3d  section  of  the  act  of  23d  March,  1867,  P.  L.  144, 
is  as  follows  :  "Where  the  lien  of  a  mortgage  upon  real  estate 
is  or  shall  be  prior  to  all  other  liens  upon  the  same  property 
( except  other  mortgages,  ground  rents,  purchase  money  due  to 
the  commonwealth,  taxes,  charges,  assessments  and  municipal 
claims  whose  lien  though  afterwards  accruing,  Tias  by  law% 
priority  given  it),  the  lien  of  such  mortgage  shall  not  be  de- 
stroyed or  in  any  way  aflfected  by  any  judicial  or  other  sale 
whatsoever,  whether  such  judicial  sale  shall  be  made  by  virtue 
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or  authority  of  any  order  or  decree  of  any  Orphans'  or  other 
court,  or  if  any  writ  of  execution,  or  otherwise  howsoever. 
Provided,  that  this  section  shall  not  apply  to  cases  of  mortgages 
upon  unseated  lands  or  sales  of  the  same  for  taxes."    Purdon's 

Dig-  479'  Pl-  m- 

The  act  of  loth  March,  1870,  P.  L.  ^7.  repeals  this  act  so 

far  as  the  same  relates  to  Orphans'  Court  sales,  but  provides 
that  its  provisions  shall  not  apply  to  Venango  or  Perry  counties, 
or  to  Philadelphia.  Pur.  Dig.  479,  P.  L.  112.  And  by  the  act 
of  28th  June,  187 1,  P.  L.  1379.  the  act  of  1870  is  repealed  as  to 
Bucks  and  Schuylkill  counties,  leaving  the  provisions  of  the 
act  of  1867  in  full  force  in  Schuylkill  county.  The  act  is  there- 
fore imperative  and  forbids  the  discharge  of  the  lien  of  the 
first  mortgage  in  a  case  like  the  present  one,  even  though  the 
claim  of  that  mortgage  may  have  been  improperly  included  in 
the  schedule  of  debts,  to  pay  which  the  sale  was  ordered  by  the 
Orphans'  Court.  The  convenient  practice,  it  is  said,  would  be 
to  note  at  the  end  of  the  schedule  the  debts  secured  by  the  first 
mortga^^e  upon  the  decedent's  realty.  Blummer's  Est.,  2  W. 
Notes  512.  Per  Williams,  J.  Samuel  Grier's  Est.,  2  \V.  Notes 
211 ;  Russell  Thomas'  Est.,  3  W.  Notes  96. 

And  now,  14th  June,  1880,  this  execution  is  sustained  and 
distribution  ordered  accordingly. 


COURT  OF  COMIVION  PLEAS  OF  SCHUYLKILL  COUNTY. 


[276]  HUNTZINGER  et  al  vs.  THE  PHILADELPHIA 
COAL  COMPANY  et  al. 

1.  stocks  and  bonds  of  a  railroad  company  are  personal  property, 
and  accompany  the  person  of  the  owner. 

2.  A  principal  defendant  under  the  Act  of  5th  April,  1859,  author- 
izing service  of  process  upon  persons  beyond  the  jurisdiction  of  the 
court,  is  such  a  person  who  is  affected  by  a  decree  of  the  court,  and 
necessarily  involved  in  the  subject  in  controversy. 

3.  Where  neither  the  subject  matter  nor  the  principal  defendants 
are  within  the  jurisdiction  of  the  court,  service  of  process  will  be  set 
aside  and  vacated,  as  to  non-residents. 

In  Equity. 

Green,  J. 

This  bill  is  presented  setting  forth  divers  matters  of  com- 
plaint and  begs  the  interposition  of  the  court  for  relief  and  to 
enjoin  the  sale  of  certain  securities  belonging  to  the  plaintiffs 
and  held  by  the  Greenland  Company. 
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The  history  of  the  case  is  briefly  as  follows :  On  the  28th 
of  May,  1874,  Cake  and  Huntzinger  sold  to  the  Greenland 
Company  17.504  shares  in  the  Philadelphia  Coal  Company,  the 
whole  capital  stock  being  thirty-five  thousand  shares,  for  the 
sum  of  $650,000.  The  plaintiffs  guaranteed  that  the  net  profits 
of  the  Company  should  inter  alia  pay  to  the  purchasers  $65,000 
per  annum  and  agreed  that  $200,000  in  bonds  (part  ot  the  pur- 
chase money)  and  17,496  shares  or  stock  in  the  Philadelphia 
Coal  Company  belonging  to  the  plaintiffs  should  be  held  by 
the  Greenland  Company  as  collateral  security  that  the  net 
profits  of  the  said  coal  company  should  be  sufficient  for  the  pur- 
pose. If  they  were  not  sufficient  in  any  year,  then  the  Green- 
land Company,  after  giving  thirty  days'  notice,  had  the  right  to 
sell,  first  the  bonds,  and  next  the  stock  assigned  as  collateral 
security  to  make  up  the  deficiency.  A  deficiency  of  $108,759. 1 5 
being  claimed  as  the  result  of  the  first  year's  operations,  the 
Greenland  Company  gave  notice,  in  accordance  with  the  terms 
of  the  contract  that  they  would  sell  per  M.  Thomas  &  Sons, 
auctioneers,  on  the  30th  of  November,  1875,  at  the  Philadel- 
phia Exchange,  so  many  of  said  bonds  held  as  collateral  se- 
curity as  might  be  necessary  to  make  up  the  said  sum,  with  in- 
terest and  expenses. 

The  plaintiffs  file  this  bill  to  restrain  the  sale  of  these 
bonds,  setting  forth  that  it  was  through  the  wilful  and  unlawful 
conduct  and  mismanagement  of  the  said  Greenland  Company, 
and  of  the  majority  of  the  directors  of  the  said  Philadelphia 
Coal  Company,  acting  in  the  interests  and  in  concert  with  said 
Greenland  Company,  that  the  said  deficiency  in  net  profit  was 
caused.  That  an  unlawful  combination  or  confederacy  was 
formed  between  certain  railroad  and  coal  companies  for  the 
purpose  of  controlling  the  production  of  coal  and  regulating 
and  reducing  the  rate  of  wages  paid  to  miners  and  laborers 
about  the  collieries  throughout  the  anthracite  region,  and  that 
the  Lehigh  Valley  Railroad  Company,  the  Greenland  Company, 
and  Asa  Packer,  George  B.  Merkle  and  Israel  W.  Morris  being 
the  majority  directors  of  the  Philadelphia  Coal  Company,  were 
aiders,  sympathizers  and  supporters  of  this  combination  or  con- 
federacy. That  in  consequence  of  said  gigantic  conspiracy  the 
said  parties  refused  to  pay  the  reasonable  wages  demanded  by 
the  miners  and  laborers,   [277]   and  caused  a  suspension  of 


Digitized  by 


Google 


386     HUNTZINGER  ET  AL.  V.  THE  PHILA.  COAL  CO.  ET  AL. 

mining  operations  by  the  said  Philadelphia  Coal  Company  for 
a  period  of  nearly  six  months,  against  the  consent  of  the  said 
plaintiffs ;  that  the  said  company  could  have  produced  and  sent 
to  market  during  the  period  of  suspension  one  hundred  and 
fifty  thousand  tons  of  coal  at  a  profit  of  not  less  than  two  dol- 
lars per  ton,  if  its  collieries  had  been  regularly  worked ;  that  in 
consequence  of  said  refusal  to  pay  the  reasonable  wages  de- 
manded, and  the  suspension  that  followed,  the  said  company 
had  lost  not  less  than  three  hundred  thousand  dollars ;  and  fur- 
ther that  by  reason  of  said  suspension  the  mines  of  the  com- 
pany had  become  deteriorated  and  damaged  to  the  extent  of  at 
least  one  hundred  thousand  dollars.  Wherefore  it  is  claimed 
that  the  Greenland  Company  and  the  majority  directors  of  the 
Philadelphia  Coal  Company,  to  wit:  Asa  Packer,  George  B. 
Merkle,  and  Israel  W.  Morris,  who  w^ere  elected  directors  by 
the  said  Greenland  Company,  have  by  reason  of  their  complic- 
ity in  said  unlawful  conspiracy,  become  liable  to  pay  to  the  said 
Philadelphia  Coal  Company  the  said  sum  of  $400,000,  being 
for  loss  of  profit,  and  for  damages  to  the  mines.  It  is  further 
averred  that  the  Greenland  Company  had  no  right  or.  authority 
to  enter  into  the  contract  for  the  purchase  of  the  shares  of  the 
stock  of  the  Philadelphia  Coal  Company  from  complainants; 
that  the  contract  was  ultra  vires,  and  that  therefore  Asa  Packer 
and  Israel  Morris,  two  of  the  directors  of  the  Greenland  Com- 
pany, have  become  individually  liable  for  the  damages  which 
the  plaintiffs  have  sustained  in  consequence  thereof,  and  that 
the  said  Packer  and  Morris  are  liable  and  individually  bound  to 
cause  to  be  returned  to  said  complainants  the  bonds  and  stocks 
held  by  the  Greenland  Company  as  collateral  security.  The 
complainants  therefore  ask  for  relief. 

First.  That  the  sale  of  the  bonds  be  restrained  by  injunc- 
tion. 

Second.  That  an  account  be  taken  between  the  Philadel- 
phia Coal  Company  and  the  Greenland  Company,  Asa  Packer, 
Geo.  B.  Merkle,  and  Israel  W.  Morris,  in  which  the  latter  shall 
be  jointly  and  severally  charged  with  all  losses  sustained 
by  the  Philadelphia  Coal  Company,  by  reason  of  said  suspen- 
sion, and  that  the  plaintiffs  be  authorized  to  employ  counsel  on 
behalf  of  the  Philadelphia  Coal  Company,  to  conduct  the  exam- 
ination and  settlement  of  said  account. 
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Third.  That  the  contract  made  between  complainants  and 
the  Greenland  Company,  shall  be  declared  ultra  vires,  and  null 
and  void ;  that  Asa  Packer  and  Israel  W.  Morris  shall  be  de- 
creed and  adjudged  to  pay  all  losses  and  damages  sustained  by 
complainants  by  reason  thereof. 

Fourth.  That  an  account  be  taken  between  the  complain- 
ants and  said  Packer  and  Morris,  for  the  purpose  of  ascertain- 
ing these  losses  and  damages. 

Fifth.  That  the  balance  found  against  the  Greenland 
Company,  Packer,  Morris  and  Merkle,  or  either  of  them  shall 
be  decreed  to  be  paid  to  the  respective  parties  entitled  to  the 
same. 

Sixth.  That  the  court  shall  order  the  $200,000  of  Le- 
hi<^h  Valley  Railroad  bonds  and  the  17,469  shares  of  stock  in 
the  Philadelphia  Coal  Company,  held  by  the  Greenland  Com- 
pany, to  be  returned  to  the  complainants  and 

Seventh.  Such  further  relief  as  shall  seem  meet. 

The  main  question  raised  has  been  as  to  the  jurisdiction  of 
the  court  over  the  subject  matter.  The  question  has  been  ar- 
gued at  very  considerable  length.  All  of  the  defendants,  with 
the  exception  of  the  Philadelphia  [278]  Coal  Company,^  are 
without  the  jurisdiction  of  the  court,  and  non-residents.  The 
only  service  of  the  bill  within  the  county  has  been  upon  the 
Philadelphia  Coal  Company,  by  service  upon  its  superinten- 
(lant,  D.  P.  Brown.  Does  this  service  give  the  court  jurisdic- 
tion over  the  defendants?  The  jurisdiction  is  regulated  by  the 
Act  of  Assembly,  passed  April  6th,  1859,  Purdon's  Digest. 
Vol.  I,  p.  598,  pi.  5,  and  must  be  determined  by  the^construc- 
tion  to  be  given  to  that  act.  So  much  of  the  first  section  of  the 
act  as  relates  to  the  question  of  jurisdiction  reads  as  follows: 
*'It  shall  be  lawful  for  any  court  of  this  Commonwealtli,  hav- 
ing equity  jurisdiction,  upon  special  motion  of  the  plaintiff  or 
plaintiffs,  in  any  suit  in  equity  which  has  been  or  shall  he  insti- 
tuted therein  concerning  goods,  chattels,  lands,  tenements,  or 
hereditaments,  or  for  the  perpetuating  of  testimony  concerning 
any  lands,  tenements,  and  so  forth,  situate  or  being  within  the 
.  jurisdiction  of  such  court,  or  concerning  any  charge,  lien,  judg- 
ment, mortgage  or  incumbrance  thereon,  or  where  the  court 
have  acquired  jurisdiction  over  the  subject  matter  in  contrcjjj 
versy,  by  the  service  of  its  process  on  one  or  more  of  the  pfin- 
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cipal  defendants,  to  order  and  direct  any  subpoena  or  sub- 
poenas, or  other  process  to  be  had  in  such  suit,  be  served  upon 
any  defendant  or  defendants  therein,  then  residing  or  being  out 
of  the  jurisdiction  of  such  court,  wherever  he,  she  or  they  may 
reside  or  be  found ;  and  upon  affidavit  of  such  service  had,  to 
proceed  as  fully  and  effectually  as  if  the  same  had  been  made 
within  the  jurisdiction  of  such  court.  Provided,  &c."  The 
court  then  has  jurisdiction  if  it  concerns  "goods,  chattels,  lands, 
tenements  or  hereditaments,  situate  or  being  within  its  jurisdic- 
tion," or  if  service  has  been  obtained  upon  one  or  more  of  the 
principal  defendants.  It  is  evident  at  a  glance  that  this  suit 
does  not  concern  **goods,  chattels,  &c.,"  within  the  jurisdiction 
of  the  court.    The  subjects  matter  of  the  bill  are  four-fold : 

First.  The  contract  between  the  plaintiffs  and  the  Green- 
land Company. 

Second.  The  bonds  of  the  Lehigh  Valley  Railroad  Com- 
pany held  by  the  Greenland  Company  as  collateral. 

Third.  The  stock  of  the  Philadelphia  Coal  Company,  also 
held  by  the  same  company  as  a  collateral. 

Fourth.  The  losses  and  damage  suffered  in  consequence 
of  the  unlawful  acts  of  the  Greenland  Company  and  the  ma- 
jority directors  of  the  Philadelphia  Coal  Company. 

As  the  first  and  fourth  evidently  do  not  concern  goods  and 
chattels,  the  one  relating  to  the  contract  between  the  parties  and 
the  other  to  the  unliquidated  damages,  we  may  dismiss  them 
without  further  remark.  As  to  the  second  and  third,  conceding 
that  the  law  intended  to  embrace  bonds  and  stocks  within  the 
general  terms  **goods  and  chattels,"  it  requires  no  argument 
nor  citation  of  authority  to  show  that  they  are  not  within  the 
jurisdiction  of  the  court.  They  are  personal  property,  and 
their  situs  follows  the  person.  As  the  Greenland  Cornpany, 
which  holds  them  as  a  collateral,  is  a  non-resident  corporation, 
and  as  even  the  plaintiffs  themselves,  who  own  them  subject  to 
the  rights  of  said  company,  are  non-residents,  it  clearly  fol- 
lows that  they  cannot  be  considered  as  being  within  the  juris- 
diction of  the  court  to  make  any  decree  concerning  them,  unless 
jurisdiction  has  been  acquired  in  some  other  manner.  The  only 
method  of  acquiring  jurisdiction  is  by  service  within  the  county 
on  one  or  more  of  the  principal  defendants.  As  the  only  ser- 
vice [279]  of  the  bill  within  the  county  has  been  upon  the 
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Philadelphia  Coal  Company,  the  question  arises  whether  this 
company  is  the  principal  defendant.  What  is  a  principal  de- 
fendant? The  Supreme  Court,  in  Coleman's  Appeal,  25  P.  F. 
S.,  441,  has  given  us  the  test  by  which  he  is  to  be  found  out. 
It  is  there  said,  **after  the  best  consideration  we  have  been  able 
to  give  this  question  we  have  come  to  this  conclusion,  that  by 
'principal  defendants'  the  legislature  meant  what  in  the  chan- 
cery books  are  more  familiarly  and  commonly  known  as 
'active,*  as  distinguished  from  mere  ^passive'  parties.  Mr.  Jus- 
tice Washington  explains  this  distinction  in  his  usual  clear  and 
satisfactory  manner  in  his  opinion,  in  Joy  vs.  Wirtz,  i  Wash. 
C.  C.  Rep.  518 :  *'In  deciding  who  ought  to  be  parties;  it  is  nec- 
essary to  distinguish  between  active  and  passive  parties;  be- 
tween those  who  are  so  necessarily  involved  in  the  subject  in 
controversy  and  the  relief  sought  for,  that  no  decree  can  be 
made  without  their  being  before  the  court:  and  such  as  are 
formal  or  so  far  passive,  that  complete  relief  can  be  aflforded  to 
those  who  seek  it,  without  affecting  the  rights  of  those  who  are 
omitted." 

In  the  able  opinion  delivered  in  the  court  below,  in  the 
same  case,  it  is  said :  "Webster  defines  the  word  'principal'  as 
meaning  chief  or  head — one  who  takes  the  lead;  in  law  the 
actor  or  absolute  perpetrator  of  a  crime,  or  an  abettor.  A  prin- 
cipal defendant  then  is  a  chief  defendant,  one  charged  with  do- 
ing or  aiding  another  in  doing  the  thing  complained,  of ;  one 
who  is  assailed  in  hostility,  to  whom  something  is  sought  to  be 
established  or  recovered.  The  plaintiffs  claim  that  the  Phila- 
delphia Coal  Company  is  a  principal  defendant,  because  the 
losses  sustained  by  them  by  reason  of  the  stoppage  of  the  col- 
lieries of  the  company  form  the  basis  of  the  relief  asked  for  in 
the  different  prayers  of  the  bill.  A  further  reason  is  urged  in 
this,  that  any  action  instituted  for  the  recovery  of  damages  on 
account  of  the  illegal  stop])age  of  the  mines  would  he  local 
in  its  character,  and  that  this  court  would  necessarily  have 
exclusive  jurisdiction  of  the  case.  But  whilst  this  might  show 
that  the  Philadelphia  Coal  Company  is  a  principal  party,  it  does 
not  show  that  it  is  a  principal  defendant :  on  the  contrary,  every 
feature  of  the  bill  shows  that  the  company  is  in  reality  a  prin- 
cipal plaintiff.  True,  it  is  claimed  that  losses  were  sustained  by 
plaintiffs  by  reason  of  the  stoppage  of  the  mines,  but  this  is 
made  the  basis  of  a  claim  for  damages,  not  against  the  Phila- 
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delphia  Coal  Company,  but  against  Asa  Packer,  George  B. 
Merkle,  Israael  W.  Morris  and  the  Greenland  Company.  The 
plaintiffs  being  minority  stockholders  and  directors  ask  that 
they  may  be  permitted  to  use  the  name  and  authority  of  the 
company  for  the  purpose  of  proceeding  against  the  majority  di- 
rectors who,  it  is  claimed,  have  abused  their  trust  and  made 
themselves  individually  liable  to  the  company.  It  is  therefore 
very  evident  that  if  the  company  is  to  be  considered  an  **active'' 
party,  its  activity  is  to  be  exerted  on  behalf  of  the  plaintiffs  and 
against  the  other  defendants.  The  plaintiffs  make  no  claim 
against  the  company.  The  company  stands  in  a  very  different 
position  from  the  other  defendants;  from  the  Greenland  Com- 
pany with  whom  the  allei^ed  illegal  contract  was  made,  and  who 
holds  the  stocks  and  bonds,  and  against  whom  a  large  amount 
of  damage  is  claimed ;  from  the  majority  directors  who  it  is  al- 
leged have  made  themselves  individually  resix)nsible  by  reason 
of  the  unlawful  combination  into  whicli  they  entered.  These 
are  undoubtedly  principal  defendants.  The  gravamen  of  the 
[280]  charge  in  the  bill  is  the  unlawful  combination  into  which 
they  entered,  and  which  made  them  liable  to  the  company  and 
the  plaintiffs.  But  the  Philadelphia  Coal  Company  is  not  so 
charged,  and  no  damages  are  claimed  from  it.  An  examina- 
tion of  the  different  prayers  for  relief  presents  to  my  mind  a 
conclusive  demonstration  that  the  Philadelphia  Coal  Company 
is  not  a  principal  defendant.  In  the  first,  third,  fourth,  fifth  and 
sixth  prayers  nothin^::  is  asked  for  against  the  company.  They 
concern  exclusively  the  other  defendants.  In  the  second  alone 
is  any  reference  made  to  the  company,  or  anything  in  the  na- 
ture of  a  decree  asked  for.  It  asks  for  an  account  to  be  taken 
between  the  company  of  the  one  part,  and  the  majority  direc- 
tors and  the  Greenland  Company  of  the  other  part,  in  which  the 
parties  of  the  other  part  shall  be  jointly  and  severally  charged 
with  the  loss  sustained  by  the  party  of  the  first  part  by  reason 
of  the  stoppage  of  the  collieries,  and  further  asks  that  com- 
plainants may  be  permitted  to  employ  counsel  on  behalf  of  the 
Philadelphia  Coal  Company  for  the  purpose  of  conducting  the 
examination  and  settlement  of  the  account.  Could  anything 
show  more  conclusively  who  are  the  principal  defendants?  Is 
it  not  evident  that  the  parties  of  the  other  part  must  necessarily 
be  principal  defendants  ?    They  are  the  only  party  charged  with 
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these  losses.  In  effect  the  company  is  put  in  the  position  of  le- 
gal plaintiff,  the  equitable  plaintiffs  being  the  complainants,  in 
the  present  bill.  This  is  all,  in  the  nature  of  a  decree,  that  is 
asked  against  the  Philadelphia  Coal  Company.  To  my  mind 
it  shows  that  the  company  is  not  a  principal  defendant,  and  that, 
therefore,  the  preliminary  injunction  granted  must  be  dissolv- 
ed and  the  service  of  the  bill  upon  the  non-residents  must  be  set 
aside. 


COURi    OF  COMMON    PLEAS  OF   LUZERNE  COUNTY. 


HELLMAN  v.  HORN  et  al. 

Long  delay  after  filing  an  affidavit  of  defense,  with  successive  steps 
intervening,  works  a  waiver  on  part  of  plaintiff  to  have  judgment  for 
insufficiency  of  the  affidavit. 

Rule  for  Judgment  for  want  of  Sufficient  Affidavit  of  Defense. 

Rice,  P.  J. 

This  is  an  action  of  debt  on  promissory  note.  The  plain- 
tiff filed  statement  and  copy,  and  on  iby  28th,  1877.  three  d^ys 
after  the  return  day,  arbitrated.  May  29th,  1877,  the  defen- 
dants pleaded  and  tiled  aftidavit  of  defense.  July  14th,  1877, 
the  defendants  appealed  from  the  award,  paid  costs,  and  enter- 
ed into  recognizance.  The  plaintiff  receipted  the  costs  July 
i6th,  1878.  For  three  successive  terms,  viz:  May,  Septem- 
ber and  November,  1878,  the  plaintiff  ordered  the  case  on  the 
trial  list,  and  then  on  the  23d  of  December,  1878,  the  plaintiff 
took  this  rule.  Since  takin^^^  the  rule  he  ordered  the  case  on  the 
trial  list  for  six  successive  terms.  All  these  circumstances  tak- 
en together  show  that  the  plaintiff  w^aived  his  right  to  judgment 
for  want  of  sufficient  affidavit.  After  arbitration  there  was  a 
delay  of  nearly  eighteen  months,  and  in  the  meantime  the  case 
had  been  set  down  for  trial  three  times.  The  case  of  O'Neal  v. 
Rupp,  10  H.  395,  is  decisive.  But  in  the  case  of  Johnston  v. 
Balentine,  i  \V.  N..C.  926,  decided  in  the  Common  Pleas  of 
Philadelphia,  where  affidavits  are  scrutinized  with  great  care,  it 
was  held  that  ruling  the  defendant  to  plead  was  a  \yaiver.  We 
need  not  go  so  far  in  this  case.  For  the  reasons  given  the  rule 
is  discharged. 
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[281]  BRIGHT,  TRADING  AS  BRIGHT  &  CO.,  v.  McCUL- 

LOUGH  ET  AL. 

1.  When  distinct  and  separate  matters  are  embraced  in  a  bill  of 
equity,  it  is  obnoxious  to  the  charge  of  multifariousness. 

2.  A  bill  is  not  multifarious  merely  because  the  plaintiffs  are  not 
interested  in  an  equal  degree. 

3.  .*.  general  certainty  is  sufficient  in  equity  proceedings. 

4.  Under  the  Manufacturing  Act  of  the  18th  of  July,  1863,  a  bill  can- 
not be  filed  against  the  corporation  and  the  officers  to  enforce  the 
individual  liability  of  the  latter,  but  against  the  officers  only. 

In  Equity — Demurrer. 

Walker,  J. 

This  is  a  demurrer  to  a  bill  in  equity,  filed  by  plaintiff  in 
behalf  of  himself  and  other  creditors,  on  the  27th  September, 
1875,  under  the  42  section  of  the  Act  of  i8th  July,  1863,  (Pam. 
L.,  p.  1 102),  relating  to  corporations  for  mechanical,  manufac- 
turing!;, mining  and  quarrying  purposes.  (Purd.  Dig.,  1407). 
The  complainant  sets  forth  that  **The  Oakland  Coal  and  Min- 
ing Company"  is  a  corporation  organized  under  the  said  act; 
that  he  has  obtained  a  judgment  against  said  corporation,  in 
the  Court  of  Common  Pleas  of  Schuylkill  County,  No.  828, 
Dec.  T.,  1873,  for  $2,321.84,  upon  which  an  execution  has  been 
issued  and  returned  unsatisfied.  It  is  further  averred  that  this 
indebtedness  to  the  plaintiff  was  incurred  between  the  ist  of 
April,  1873,  and  the  21st  of  December,  1873,  while  all  the 
above  named  defendants  were  officers  of  said  company:  that 
the  six  first  named  officers  executed  a  certificate  under  the  19th 
section,  setting  forth  that  the  whole  amount  of  the/:apital  stock 
has  been  already  paid  in,  or  contributed  by  said  associates,  by 
pnKuring  an  assignment  to  said  company,  of  leases  of  coal  land 
and  fixtures  and  personal  property  valued  at  $500,000,  and  that 
the  said  officers  are  personally,  jointly  and  severally  liable  for 
payment  to  complainants  for  all  the  indebtedness  contracted 
while  they  were  officers  or  stockholders,  for  the  reason  that  the 
statement  was  wholly  false  and  untrue,  and  known  to  be  so  by 
officers  who  executed  it,  and  that  together  with  Gorrell  &  Whit- 
ney, they  are  jointly  and  severally  liable,  for  the  reason  the  debt 
was  contracted  while  they  were  officers  and  directors  of  said 
company,  and  at  a  time  when  the  debts  exceeded  three-fourths 
of  the  actual  and  available  assets  of  said  company,  and  largely 
exceeded  the  amount  of  the  capital  stock  paid  in.    In  an  amend- 
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ed  bill  it  is  charged  that  the  company  neglected  to  make  and  de- 
posit in  the  county  of  Schuylkill,  or  the  city  of  Philadelphia,  in 
the  month  of  September,  1873,  or  at  any  time  thereafter,  a  cer- 
tificate as  required  by  the  33d  section  of  the  said  act  of  i8th 
July,  1863,  ^"d  that  of  the  indebtedness  of  $574.09,  the  sum  of 
$543.49  was  contracted  after  the  ist  October,  1873,  and  that 
after  the  ist  October,  1873,  out  of  the  indebtedness  included  in 
the  judgment  aforesaid,  $611.50  was  contracted,  and  during 
the  continuance  of  the  failure  of  the  officers  aforesaid,  to  file 
said  [282]  certificate.  The  plaintiff  therefore  seeks  to  hold  the 
defendants,  as  officers,  personally  liable,  on  the  ground  that 
they  filed  the  certificate  as  required  by  the  act,  knowing  it  to  be 
false,  and  that  they  incurred  the  obligation  when  the  debts  ex- 
ceeded three-fourths  of  the  available  assets.  To  this  bill  the 
defendants  demur  and  assign  as  reasons : 

1st.  That  the  bill  is  multifarious  and  that  it  joins  parties 
against  whom  relief  is  sought,  for  independent  causes  on  dif- 
ferent and  distinct  grounds,  and  for  different  violations  of  the 
statute. 

2d.  That  the  bill  is  defective,  for  uncertainty. 

3d.  That  the  Oakdale  Coal  and  Mining  Company  is  not 
made  a  party  to  the  bill.    These  are  the  principal  reasons. 

1st.  Is  this  bill  obnoxious  to  the  charge  of  multifarious- 
ness? The  authorities  lay  it  down  that  this  objection  must  be 
confined  t(^  cases  where  the  case  of  each  particular  defendant  is 
entirely  distinct  and  separate  in  subject  matter  from  that  of  the 
other  defendants.  (Story  Eq.  Pleading,  Sec.  271).  To  sus- 
tain the  objection,  therefore,  two  things  must  occur:  ist,  the 
different  grounds  of  each  must  be  wholly  distinct,  and  2d,  each 
ground  must  be  sufficient  as  stated  to  sustain  the  bill.  But  if 
grounds  be  not  entirely  distinct  and  unconnected :  if  they  arise 
out  of  one  and  the  same  transaction  or  series  of  t^jansactions 
forming  one  course  of  dealino:  and  all  tending  to  one  end ;  if 
one  connected  story  can  be  told  of  the  whole  the  objection  does 
not  apply.  (Story  Eq.  Pleading,  Sec.  271 :  Robinson  v.  Cross, 
22  Con.  171).  Though  there  is  no  positive  or  inflexiblle  rule 
as  to  what  in  the  sense  of  the  courts  of  equity  will  constitute 
multifariousness,  it  is  sufficiently  plain  where  distinct  and  un- 
connected matters  are  united,  that  a  bill  is  obnoxious  to  that  ob- 
jection.    (White  V.  Curtis,  4  Gray  467).    A  party  seeking  aid 
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of  a  court  of  chancery  must  show  distinctly  and  unambigu- 
ously all  the  facts  necessary  to  entitle  him  to  aid.  (Shepherd  v. 
Shepherd,  6  Conn.  2>7)'  ihe  undoubted  rule  is  that  the  facts 
should  be  stated  with  sufficient  precision  to  enable  the  court  to 
make  a  specific  decree.  (Del.  &  Hudson  Canal  Co.  v.  Penna. 
Coal  Co.,  9  Harris  146).  And  it  is  necessary  under  the  act  to 
file  the  bill  in  behalf  of  the  plaintiff  and  all  other  creditors.  See 
Pope  V.  Leonard,  115  Mass.  286.  This  has  been  done  here: 
In  a  bill  in  equity  in  behalf  of  all  the  creditors  of  a  manufactur- 
ing corporation  against  the  corporation,  its  directors  and  stock- 
holders on  the  ground  that  the  capital  stock  had  never  been 
paid  in,  nor  a  certificate  filed  and  recorded,  and  also  to  charge 
the  directors  on  the  ground  that  the  debts  of  the  corporation  ex- 
ceeded the  capital  stcKk,  the  directors  and  stockholders  de- 
murred to  the  bill  as  multifarious.  The  court  sustained  the  de- 
murrer, as  it  embraced  in  one  suit  matters  of  distinct  natures, 
founded  on  separate  claims  to  equitable  relief,  against  several 
defendants,  which  could  not  be  embraced  in  one  decree.  The 
relief  against  the  directors  was  for  the  excess  of  the  indebted- 
ness over  the  capital.  And  that  against  the  stockholders  was 
for  their  joint  and  several  liability  for  all  the  debts  of  the  cor- 
poration on  the  ground  that  the  corporation  failed  to  comply 
with  the  provisions  of  the  revised  statute.  Camoridge  Water 
Works  V.  Summerville  Dying  and  Bleaching  Company,  14 
Gray  193.  The  bill  was  therefore  amended.  In  this  case  it  will 
be  observed  that  the  liability  of  some  of  the  defendants  was  as 
directfTs,  an/l  others  as  s*-ockholclers,  and  for  that  reason  the 
bill  was  held  to  be  multifarious.  Per  Morton,  J.,  115  Mass. 
290. 

[283]  The  like  principle  applies  to  an  improper  joinder  of 
plaintiffs  who  claim  no  common  interest  but  issert  distinct 
and  several  claims  against  one  and  the  same  defendant.  The 
same  objection  lies,  where  two  distinct  claims  are  united  in 
the  same  bill  brought  by  a  single  plaintiff  against  the  same  de- 
fendant. On  the  other  hand  there  may  be  cases  in  which  multi- 
farious matters  of  distinct  natures  may  be  involved  in  the  same 
bill,  and  yet  from  the  objects  of  the  bill,  the  objection  of  multi- 
fariousness as  to  a  particular  defendant  ought  not  to  prevail. 
Chief  Justice  Thompson  says  in  Cumberland  Valley  R.  R.  Co. 
Appeal,  12  P.  F.  S.  227,  "several  causes  of  injunction  where 
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there  is  a  privity  between  the  plaintiflfs  and  defendants  and 
which  co-relate  to  the  same  general  matter  or  spring  from  a 
common  cause  may  undoubtedly  be  joined.  This  the  authori- 
ties sustain.  Neither  does  the  charging  of  two  sources  of  the 
right  of  a  plaintiff  render  the  bill  liable  to  the  objection  of  mul- 
tifariousness." So  where  the  object  of  the  bill  Js  to  establish 
one  general  right  growing  out  of  a  memorial  or  parochial  cus- 
tom or  duty  and  there  is  a  privity  between  the  parties,  as  in  the 
cases  of  lords  and  tenants,  parsons  and  parishioners,  or  even  in 
some  cases  where  there  is  no  privity  between  the  plaintiflfs  and 
defendants,  but  disallowing  the  bill  would  lead  to  a  multiplic- 
ity of  actions  at  law,  a  demurrer  will  not  hoid.  Mayor  of 
York  vs.  Pilkington,  i  Atk.  284;  Powell  vs.  Powis,  1  Younge 
&  Jeso,  165.  A  suit  is  not  multifarious  merely  because  all  the 
plaintiffs  are  not  interested  in  an  equal  degree.  Kuse  vs. 
Moore,  i  Sim.  &  Stu.  65.  In  a  numerous  class  of  cases  multi- 
fariousness occurs  in  the  non-joinder  of  parties  in  suits  upon 
separate  and  distinct  matters.  In  a  bill  like  the  present  there 
cdn  be  no  misjoinder  of  the  parties  if  they  are  the  persons  des- 
ignated by  the  act.  The  statute  points  out  who  shall  be  the 
plaintiffs  and  defendants  and  directs  the  manner  of  proceed- 
ing. The  same  precision  and  nicety,  as  required  in  ordinary 
equity  proceedings,  cannot  be  enforced  without  destroying  the 
statutory  remedy.  The  suit  is  brought  by  the  plaintiff  for  him- 
self and  in  behalf  of  other  creditors  against  the  company  and 
the  stockholders,  or  against  the  officers,  and  like  a  scire  facias 
upon  a  sheriff's  bond,  one  proceeding  is  enjoined^  no  doubt  to 
save  a  multiplicity  of  suits.  Hence  it  becomes  essential  to  set 
forth  the  violations  of  the  several  sections  of  the  act  under 
which  the  plaintiffs,  if  there  be  several,  claim  to  hold  the  defen- 
dants liable.  The  averments  in  the  bill  under  each  section  of 
the  act  should  be  treated  as  different  counts  in  a  declaration 
which  if  all  are  good,  though  variant  in  their  contents,  but  no 
misjoinders,  a  judgment  on  either  will  be  sustained.  Cumber- 
land Valley  R.  R.  Appeal,  12  P.  F.  S.,  218.  And  as  all  persons 
having  claims  against  the  company,  stockholder*:  or  officers  are 
required  to  be  joined  in  one  bill,  some  may  have  a  cause  of  ac- 
tion arising  under  one  section  and  the  rest  under  others.  If 
this  was  held  to  be  multifarious  and  therefore  fatal  as  in  the 
ordinary  equity  pleadings,  few  bills  could  be  framed  that  would 
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give  adequate  relief  to  the  several  complainants  and  yet  be  suf- 
ficient in  equity  practice. 

In  Pope  vs.  Salamanca  Oil  Co.,  115  Mass.  288,  under  a 
similar  statute  of  Massachusetts  it  was  held  that  a  bill  in  equity 
to  enforce  the  liability  of  the  officers  of  a  corporation  is  not 
multifarious  because  it  contains  three  distinct  grounds  of  lia- 
bility, if  all  the  defendants  are  under  the  same  liability  and 
have  a  common  interest,  and  that  demurrer  to  such  a  bill  will 
not  be  sustained.    This  is  a  case  in  point. 

[284]  2d.  As  to  the  bill  being  defective  for  want  of  certain- 
ty :  It  is  a  general  rule  that  whatever  is  essential  to  the  right 
of  the  plaintiff  and  is  necessarily  within  his  knowledge  ought  to 
be  alleged  positively  and  with  precision.  Stor}'  £q.  Pleading, 
Sec.  255.  Even  where  the  facts  rest  within  the  knowledge  of 
the  defendant,  if  it  constitutes  a  material  allegation  in  the  bill 
and  is  the  foundation  of  the  suit  it  must  be  clearly  stated.  Lord 
Uxbridge  vs.  Sloveland,  i  Vesey,  56.  Every  material  fact 
to  which  the  plaintiff  means  to  offer  evidence  ought  to  be  dis- 
tinctly stated,  and  with  precision,  or  otherwise  he  w^ill  not  be 
permitted  to  offer  any  evidence  of  such  fact.  Wilkes  vs.  Rog- 
ers, 6  John's  Rep.  565.  A  general  charge  or  statement,  how- 
ever, of  the  matter  of  fact  is  sufficient,  and  it  is  not  necessary  to 
charge  minutely  all  the  circumstances  which  conduce  to  prove 
the  general  charge.  Story's  Eq.  Pleading,  Sec.  28.  Therefore, 
I  think  the  bill  sufficient  in  that  respect,  for  a  general  certainty 
is  sufficient  in  equity  pleadings.  Harrison  vs.  Hogg,  2  Vesey, 
Jr.,  328.  The  3rd  objection  is  that  the  bill  is  dcrfective  by 
reason  of  the  non-joinder  of  the  company  with  the  officers. 
This  has  not  been  pressed  in  view  of  the  decisions  heretofore 
made  upon  that  point.  Under  the  act  of  20th  April,  1853,  sup- 
plementary to  the  act  of  7th  April,  1849,  to  encourage  "manu- 
facturing operations"  there  was  a  suit  brought  against  the 
comi)any  and  the  stockholders,  after  judgment  obtained 
against  the  company  itself,  and  the  Supreme  Court  held  the 
joinder  properly  under  the  act.  Patterson  &  Co.  vs.  Wyomis- 
sing  Manf.  Co.,  4  Wrightly.  117.  In  Hoard  et  aL  vs.  Wilcox 
ct  aL,  II  Wr.  51,  it  was  held  where  a  creditor  seeks  to  recover 
from  stockholders  that  he  must  join  the  company  with  them. 
The  42  section  of  the  act  under  which  this  bill  is  filed.provides 
that  after  the  execution  shall  be  returned  the  judgment  creditor 
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may  file  his  bill,  against  the  company  and  all  the  stockholders, 
or  against  all  the  officers  liable  for  the  debts.  Though  the 
language  is  not  free  from  ambiguity,  it  has  been  decid.ed  in  The 
Sheriff  vs.  Globe  Oil  Co.,  i  Brewster,  489,  and  in  Archer  vs. 
Rose,  3  Brewster  264,  that  a  bill  filed  against  the  officers  above 
is  sufficient.  I  therefore  think  that  the  demurrer  should  be 
overruled  and  the  defendants  directed  to  put  in  their  answer. 

The  demurrer  is  overruled  and  defendants  directed  to  an- 
swer. 

Hughes  &  Farquhar,  for  complainants ;  F.  G.  Farquhar  & 
E.  S.  Miller  for  respondents. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 

[2S5]     HECKSCHER  &  CO.  v.  SHEAFER  et  al. 

1.  When  the  rights  of  the  complainant  are  doubtful  an  injunction 
will  be  refused. 

2.  When  there  is  (&n  adequate)  legal  remedy,  equity  will  not  in- 
terfere by  injunction. 

3.  When  the  proceedings  intended  to  be  enjoined  are  being  con- 
ducted in  pursuance  of  the  provisions  of  an  act  of  assembly,  which 
affords  a  remedy  by  appeal  or  otherwise,  injunction  will  be  refused. 

4.  The  purpose  of  a  preliminary  injunction  is  to  preserve  the 
status  quo,  and  without  determining  any  question  of  right,  merely 
to  prevent  the  further  perpetration  of  wrong. 

In  Equity — Motion  to  Continue  the  Injunction. 

Bechtel,  J. 

The  complainants  aver  in  their  bill  that  they  are  the  ten- 
ants of  the  respondents  under  a  lease  dated  the  28th  day  of 
August,  1868,  that  they  entered  into  possession  of  the  demised 
premises  and  erected  a  large  colliery,  at  a  cost  of  two  hundred 
and  fifty  thousand  dollars,  that  the  respondents  have  since  sold 
and  conveyed  to  divers  parties,  respectively,  all  their  right,  title 
and  interest  to  divers  lots  of  ground,  being  respectively,  each  a 
part  of  the  surface  overlying  the  veins  of  coal  and  within  the 
area  of  the  mining  territory  demised  to  the  complainants,  and 
have  placed  the  vendees  of  such  lots  of  ground,  respectively,  in 
the  possession  of  the  same ;  that  divers  of  the  purchasers  of  such 
lots  or  those  claiming  under  them,  who  have  erected  dwelling 
houses  upon  their  lots,  have  within  the  last  two  years  filed  bills 
in  equity,  in  which  the  above  complainants  and  respondents  are 
the  defendants  and  obtained  writs  of  preliminary  injunction  to 
restrain  the  respondents  in  such  bills  from  mining  or  removing 
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the  coal  from  under  their  lots,  that  in  consequence  the  above 
complainants  have  been  damaged  to  an  amount  not  less  than 
forty  thousand  dollars;  that  the  respondents  issued  a  land- 
lord's warrant  and  caused  their  property  to  be  levied  upon  and 
threaten  a  sale  of  the  same  unless  the  rent,  to  wit,  $2,353.76,  be- 
paid  to  them.  The  complainants  ask  that  the  respondents  be 
restrained  from  further  proceeding  upon  the  present  or  any 
future  distress  for  alleged  rent  in  arrears,  and  al^io  from  taking 
any  action  looking  to  the  forfeiture  of  their  lease. 

The  respondents  allege  in  their  affidavits,  that  the  distress 
complained  of,  is  for  a  royalty  actually  due  upon  coal  which 
has  l^een  mined  and  taken  away  from  that  portion  of  the  mines 
which  was  not  affected  by  any  of  the  injunctions  referred  to  in 
the  complainant's  bill,  that  the  defendants  have  not  forfeited, 
threatened  or  attempted  to  forfeit,  the  complainant's  lease  upon 
any  ground,  that  they  are  not  guilty  of  having  made  any  mis- 
representation to  the  purchasers  of  lots  nor  of  having  commit- 
ted any  illegal  or  wrongful  act ;  they  aver  that  the  complain- 
ants by  their  lease  are  required  to  work  their  mines  in  a  safe, 
skillful  and  workmanlike  manner,  and  also  in  such  manner  as 
not  to  interfere  with  the  rights  and  privileges  of  any  owner  of 
town  lots  in  West  Shenandoah  or  Shenandoah  City ;  and  that 
the  injunctions  granted  were  obtained  by  lot  owners  in  West 
Shenandoah.  We  have  thus  briefly  stated  the  substance  of  the 
averments  of  the  complainants  and  respondents,  upon  which  the 
one  party  asks  the  continuance,  and  the  other  the  dissolution  of, 
the  preliminary  injunction  heretofore  granted. 

The  complainants  contend  that  by  reason  of  the  acts  of  the 
respondents,  [286]  and  the  injunctions,  which  the  lot  owners 
were  thereby  enabled  to  obtain,  they  have  suffered  an  eviction 
from  the  demised  premises  and  that  as  a  consecjuence  the  right 
of  the  respondents  to  collect  rent  under  their  lease  is  suspend- 
ed. It  will  be  noticed  that  the  injunctions  thus  obtained  by  the 
lot  owners  are  but  prclwiinary,  not  final;  what  the  final  action 
in  their  respective  cases  will  be  cannot  and  need  not  now  be 
determined.  At  the  time  these  injunctions  uere  obtained, 
bonds  were  entered  to  secure  the  defendants  against  any  dam- 
age which  they  may  suffer  in  consequence.  In  view  of  the 
ruling  in  the  case  of  the  Schuylkill  &  Dauphin  Imp.  Company 
vs.  Schmoele  ct  al,  7  Smith,  271,  it  can  scarcely  be  said  that 
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the  complainants  have  been  entirely  evicted  from  any  portion 
of  the  demised  premises,  certainly  not  from  all  the  premises  de- 
mised. This  was  an  action  of  ejectment  (at  the  instance  of  a 
third  party),  an  estrepment  issued  and  prevented  the  tenants 
from  removing  coal  until  the  final  determination  of  the  action. 
The  Supreme  Court  held,  that  the  rent  was  not  suspended 
thereby,  but  that  the  landlords  might  compel  the  payment  of 
the  stipulated  royalty  upon  coal  which  had  then  not  been  mined 
at  all,  and  accordingly  reversed  the  decree  awarding  a  special 
injunction.  In  Seabrook  vs.  Moyer,  7  Norris  417,  Justice 
Mercur  says :  **An  eviction  by  such  title  from  a  part  only  of  the 
demised  premises,  when  the  tenant  continues  in  possession  of 
the  remaining  part,  using  and  enjoying  it,  does  not  work  a 
suspension  of  all  subsequent  rent.  He  remains  liable  to  the 
payment  of  such  proportion  of  the  rent  as  the  value  of  the  part 
retained  bears  to  the  whole.'*  Again  says  the  learned  justice, 
"Our  own  cases  recognize  the  same  rule  when  the  landlord  con- 
veys a  part  of  the  demised  premises  during  the  term  and  posses- 
sion of  the  tenant,  and  the  vendee  has  entered  and  evicted  the 
tenant  from  the  part  thus  conveyed."  By  retaining  possession 
of  the  remaining  part  he  becomes  liable  to  pay  for  the  use  of 
the  portion  thus  retained.  **It  is  held  not  to  be  such  a  wrongful 
eviction  by  the  landlord  as  to  release  the  tenant  from  paying 
a  just  compensation  for  that  which  he  continues  to  enjoy."  In 
the  case  before  us  the  rent  sought  to  be  collected  is  the  royalty 
of  the  coal  actually  taken  away  from  that  portion  of  the  prem- 
ises, which  is  not  affected  by  the  injunctions  complained  of. 

There  is  nothing  before  us  to  show  any  actual  or  threat- 
ened attempt  upon  the  part  of  the  lessors  to  forfeit  the  lease  of 
the  complainants  upon  any  ground,  but  upon  the  contrary  the 
respondents  by  their  affidavits  positively  deny  the  existence  of 
any  such  intention.  Have  not  then  the  complainants  a  legal 
remedy  by  which  they  may  prevent  the  sale  of  their  property 
and  the  collection  of  rent,  if  there  be  none  in  arrears?  Would 
not  an  action  of  replevin  afford  a  remedy?  The  right  to  des- 
train  for  rent  in  arrear  is  provided  for  in  the  lease,  and  the 
manner  of  proceeding  is  regulated  by  acts  of  assembly,  and 
these  acts  point  out  to  the  tenants  the  right  of  replevin,  as  well 
as  other  redress  in  case  of  illegal  distress  or  distress  when  no 
rent  is  in  arrear ;  Purdorf,  pages  86-7-8.    In  Brown's  appeal  16, 
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Smith  155,  Thompson,  C.  J.,  says :  "Where  a  positive  statutory 
remedy  exists  and  may  be  pursued,  equity  cannot  interfere  on 
the  ground  of  irreparable  mischief.  The  law  injures  no  one, 
is  a  maxim  which  inculcates  obedience  to  law.  Where  positive 
law  in  point  of  fact  injures,  it  is  the  legislature  which  must  fur- 
nish the  corrective;  courts  cannot.  Irreparable  damages  can- 
not 'be  'alleged  against  statutory  remedies  legally  pursued: 
This  was  a  proceeding  under  the  landlord  and  tenant  act  of 
[287]  1863,  and  the  tenants  alleged  that  they  had  a  right  to  a 
renewal  of  their  lease,  and  had  made  large  expenditures  for  im- 
provements, in  consequence,  and  that  the  landlord  refused  to 
renew  the  lease, and  was  alx)ut  to  take  the  improvements  (which 
were  of  a  permanent  character)  by  his  proceeding.  The  Su- 
preme Court  dissolved  the  injunction,  granted  by  the  lower 
court,  because  there  was  a  legal  remedy,  and  the  proceedings 
were  in  pursuance  of  an  xXct  of  Assembly.  The  learned  Chief 
Justice  further  stated  :  **The  court  had  no  jurisdiction  in  equi- 
ty of  the  proceedings.  They  were  not  contrary  to  law ;  and  if 
they  had  been,  an  injunction  was  not  a  correctional  process. 
That  w^as  to  be  done  by  the  process  provided  in  the  act."  In  the 
lease  of  the  complainants  we  find  this  language :  "The  said 
lessees  further  agree  that  besides  working  the  mines  in  a  safe, 
skillful  and  workmanlike  manner,  they  will  also  work  them 
*  *  *  *  so  as  not  to  interfere  with  the  rights  and  privi- 
leges of  any  owner  of  town  lots  in  West  Shenandoah."  In 
view  of  this  clause  of  the  lease  there  may  be  some  doubt  as  to 
what  the  rights  of  the  complainants  are,  as  against  the  fot  own- 
ers who  obtained  the  injunctions  complained  of.  We  offer  no 
opinion  upon  this  subject  now,  but  call  attention  to  the  rule  that 
where  the  complainant's  right  is  (l(nil)tful  a  preliminary  injunc- 
tion will  not  be  granted.  Brown's  Appeal,  62  Pa.  St.  17; 
Harkinson's  Appeal,  78  Pa.  St.  196:  Schroder's  Appeal,  1  W. 
N.  C.  528,  and  Brightly 's  Digest,  p.  1343,  pi.  7.  What  is  the 
office  of  a  preliminary  injunction?  The  sole  object  is  to  pre- 
serve the  subject  in  controversy  in  its  then  condition,  and  with- 
out determining  any  question  of  right,  merely  to  prevent  the 
further  perpetration  of  wrong.  It  cannot  be  used  for  the  pur- 
pose of  taking  property  out  of  the  possession  of  another,  nor 
does  it  go  to  the  extent  of  ordering  a  defendant  to  undo  what 
he  has  already  done,  since  it  might  thereby  he  prcKluctive  of 
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as  much  injury  to  a  defendant  as  that  of  which  the  party  ag- 
grieved complains.  The  object  is  to  stop  the  mischief  com- 
plained of,  and  preserve  matters  in  statu  quo.  High  on  Injunc- 
tions, pages  4,  5  and  8,  sections  4  and  8,  and  Farmers'  R.  Co. 
vs.  Reno  Oil  Co.  53  Pa.  St.,  224.  In  Mammoth  Vein  Coal 
Company's  Appeal,  4  Smith,  183,  Justice  Thompson  in  discuss- 
ing this  subject  uses  the  following  language.  **It  ought  not  to 
be  forgotten  that  a  preliminary  injunction  is  a  restrictive  or 
prohibitory  process,  designed  to  compel  the  party  against  whom 
it  is  granted  to  maintain  his  status  merely  until  the  matters  in 
dispute  shall 'by  due  process  of  the  courts  be  determined,  the 
sole  foundation  for  such  an  order  being  in  addition  to  the  cases 
of  the  invasion  of  unquestioned  rights,  the  prevention  of  irre- 
parable mischief  or  injury.  As  a  preliminary  injunction  is  in 
its  operation  somewhat  like  judgment  and  execution  before 
trial,  it  is  only  to  be  resorted  to  from  pressing  necessity  to  avoid 
injurious  consequences  which  cannot  be  repaired  under  any 
standard  of  compensation.  It  is,  therefore,  a  preventive  rem- 
edy only."  The  continuance  of  the  injunction  granted  in  this 
case  would  enable  the  tenants  to  continue  mining  and  taking 
away  coal  from  all  portions  of  the  mines  not  affected  by  in- 
junctions of  the  lot  owners,  while  the  lessors  would  be  prevent- 
ed from  collecting  the  royalty  on  such  coal.  The  court  would  in 
effect  stand  guard  over  the  property  of  the  respondents,  while 
the  complainants  removed  a  large  amount  thereof,  in  payment 
of  a  claim  of  damages,  of  which  neither  the  amount,  nor  the 
liability  for  payment  thereof  has  yet  been  definitely  settled. 
Surely  this  [288]  would  not  be  preserving  matters  in  statu  quo. 
After  a  careful  examination  by  every  member  of  the  court,  we 
are  unanimous  in  the  conclusion  that  the  injunction  should  be 
dissolved. 

And  now,  July  6th,  1880,  the   injunction  is   hereby  dis- 
solved. 
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COURT  OF  COMMON  PLEAS  OF  CHESTER  COUNTY. 

WORMAN  V.  McCLOSKEY. 

1.  In  proceedings  before  a  Justice  under  the  Act  of  June  16th» 
1836,  (P.  L.  780;  Purd.  Dig.  660),  to  obtain  possession  of  real  estate 
purchased  at  sheriff's  sale,  where  the  defendant  makes  oath  that  he 
holds  in  his  own  right  and  not  under  the  defendant  in  execution,  and 
files  his  recognizance,  the  proper  practice  is  for  the  Justice  to  certify 
the  record  into  court. 

2.  Where  the  record' is  removed  by  certiorari  into  court,  the  case 
may  be  considered  as  in  court  for  further  proceedings.  The  proceed- 
ings in  court  are  thereafter  in  ejectment. 

Certiorari  to  Thomas  Gillespie,  Esq. 

FUTHEY,  P.  J. 

This  is  a  proceeding  before  a  justice  under  the  Act  of 
Assembly  of  June  i6th,  1836,  to  obtain  possession  of  real  es- 
tate purchased  at  Sheriff's  sale.  John  McQoskey,  the  person 
in  possession  of  the  premises,  made  oath  before  the  justice  that 
he  had  not  come  into  possession  and  did  not  claim  .to  hold  the 
same  under  the  defendant  in  the  execution,  but.  in  his  own 
right,  and  he  also  entered  into  recognizance  with  sufficient  sure- 
ties in  the  manner  prescribed  by  the  Act  above  referred  to. 
The  Act  provides  that  upon  the  filing  of  such  affidavit  and  en- 
tering into  recognizance,  the  justice  shall  forbear  to  give  judg- 
ment in  the  proceedings.  The  record  returned  shows  that  the 
justice  and  jury  proceeded  to  make  the  inquiries  prescribed  by 
the  109th  section  of  that  act,  but  the  justice  has  not  awarded 
the  possession  of  the  premises  to  the  plaintiff  and  has  not  enter- 
ed judgment.  The  record  further  shows  that  the  affidavit  re- 
ferred to  was  filed  and  the  recognizance  entered  into ;  and  those 
papers  are  returned  as  part  of  the  proceedings.  They  were 
presented  before  judgment  and  were  therefore  in  time.  Len- 
nox V.  McCall,  3  S.  &  R.  94. 

The  proceedings  before  the  justice,  so  far  as  they  are  certi- 
fied to  us,  and  we  presume  we  have  the  whole  record,  are  reg- 
ular, but  the  affidavit  and  recognizance  prevent  his  proceeding 
further  with  the  case.  He  cannot  enter  judgment  or  issue  a 
warrant  for  the  delivery  of  possession  to  the  plaintiff. 

The  proper  practice  in  such  case  is  for  the  justice  to  cer- 
tify the  case  into  court,  which  is  equivalent  to  a  removal  by  cer- 
tiorari to  a  higher  court  for  trial,  and  the  proceedings  thereaf- 
ter in  court  are  part  of  the  same  cause  that  was  begun  before 
the  justice  and  not  a  new  cause. 
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The  justice  certifies  in  his  return  to  the  certiorari,  that  the 
proceedings  returned  are  as  full  and  entire  as  they  were  before 
him.  This  is  all  that  is  necessary  to  remove  the  cause  into  court 
for  further  proceedings,  and  it  will  therefore  be  considered  as 
now  in  court.  If  the  plaintiff  desires  to  proceed  further,  he  will 
file  a  declaration  in  ejectment,  to  which  the  defendant,  upon  be- 
ing ruled,  will  plead  in  accordance  with  the  provisions  of  the 
recognizance  entered  into  by  him,  and  the  case  will  then  pro- 
ceed to  trial,  in  the  due  course  of  practice. 

The  justice  will  forbear  to  proceed  further  with  the  case. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 

[289]  RENTSCHLER  v.  COUNTY  OF  SCHUYLKILL. 

The  coroner  of  one  county  has  no  jurisdiction  to  hold  an  inquest 
in  the  case  of  a  death  occur Ing  by  violence  in  another  county. 
Case  Stated. 

Pershing,  P.  J. 

The  facts  agreed  upon  are  substantially  as  follows:  Pat- 
rick Ward  was  a  brakeman  in  the  employ  of  the  Philadelphia 
and  Reading  Railroad  Co.,  and  was  killed  in  the  county  of 
Berks,  on  the  i8th  day  of  November,  1879;  that  his  body  was 
found  on  the  line  of  the  railroad  the  same  day,  ^nd  without 
any  inquest  having  been  held,  it  was  brought  to  the  home  of  the 
deceased  in  Palo  Alto,  Schuylkill  county  ,where  an  inquest  was 
held,  through  his  deputy  for  the  district,  by  the  plaintiff,  who 
is  the  coroner  for  this  county.  For  this  he  claims  the  sum  of 
$29.95  from  the  county  for  fees  and  expenses.  By  the  terms 
of  the  case  stated,  **if  the  coroner  of  Schuylkill  county  was,  by 
law,  the  proper  officer,  and  duly  authorized  under  the  law  to 
hold  the  aforesaid  inquest,  then  judgment  to  be  entered  for  the 
plaintiff  and  against  the  defendants  for  $29.95 »  otherwise 
judgment  to  be  entered  for  the  defendant." 

The  office  of  coroner  is  a  very  ancient  one.  The  statute  of 
the  4th  of  Edward  I.  Chap.  2,  ^'concerning  the  duty  of  a  cor- 
oner ;  of  what  things  a  coroner  shall  inquire/'  was  enacted  A. 
I).  1276.  The  greater  portion  of  this  statute  was  reported  to 
be  in  force  in  this  State  by  the  judges  appointed  to  ascertain 
what  English  statutes  prior  to  the  revolution  were  still  in  force 
in  this  commonwealth.  Roberts'  Dig.  100.  The  coroner  is  a 
judicial  officer  in  the  holding  of  inquests  and  ministerial  when 
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he  acts  as  the  substitute  for  the  sheriff.  In  England  the  court 
of  coroners  is  said  by  Blackstone  to  be  a  criminal  court  of  re- 
cord to  inquire  when  anyone  dies  in  prison,  or  comes  to  a  sud- 
den or  violent  death,  by  what  manner  he  came  to  his  end.  The 
finding  of  such  inquest  is  equivalent  to  the  finding  of  a  grand 
jury;  4  Blackstone,  ^274,  and  note. 

Generally  the  subjects  of  inquiry    for  the   coroner's   in- 
quest are  cases  of  sudden  or  violent  deaths,  whether  they  take 
place  from  the  visitation  of  God,  by  misfortune,  as  if  sudden 
death  ensue  in  consequence  of  a  fall  or  other  casualty ;  by  sui- 
cide, or  by  the  hand  of  another,    whether    by    murder,    man- 
slaughter, in  self-defence  or  by  accident ;  and  also  of  all  those 
who  die  in  prison ;  2  Hale  P.  C.  57,  62 ;  Roberts'  Digest,  104. 
The  office  of  coroner  is  of  equal  antiquity  with  that  of  sheriff. 
Both  are  county  officers,  coroners  being  chosen  by  all    free- 
holders of  the  county  court ;  i  Blackstone,  *347.     In  the  first 
clause  of  the  statute,  4  Edward  I,  Chap.  2,  supra,  it  is  said,  "a 
coroner  of  our  lord  the  king  ought  to  inquire  of  these  things : 
First,  he  shall  go  to  the  place  where  any  be  slain  or  suddenly 
-dead  or  wounded,  or  where  houses  are  broken,  and  shall  forth- 
with command  four  from  the  next  towns ;  or  five  or  six,  to  ap- 
pear before  him  in  such  a  place ;  and  when  they  are  come  thith-r 
€r,  the  coroner,  upon  the  oath  of  them,  shall  in  this  manner, 
&c.''    An  inquisition  of  death,  by  the  oaths  of  lawful  men  of 
the  county,  without  saying  they  were  of  the  next  town,  is  now 
sufficient;  Roberts'  Digest,  104.     The  inquiry  must  be  made 
super  visum  corporis,    to    ascertain    whether    there    are    any 
wounds  or  marks  upon  the  person,  for  if  the  body  be  not  found 
the  coroner  cannot  [290]  sit ;  and  he  must  sit  at  the  very  place 
where  the  death  happened ;  i  Blackstone  ^348 ;  2  Hale,  P.  C. 
70.    But  it  is  not  necessary  that  the  inquisition  be  taken  at  the 
same  place  where  the  body  was  viewed ;  2  Hale  P.  C.  78 ;  Rob- 
erts' Digest.  105. 

In  Pennsylvania  there  is  no  general  definition  of  the  du- 
ties and  powers  of  a  coroner.  It  is  agreed  that  the  office  has 
lost  much  of  the  importance  that  was  formerly  attached  to  it. 
Here,  as  in  England,  it  is  a  county  office.  The  first  section  of 
the  14th  article  of  the  constitution  provides  that  "county  offi- 
cers .shall  consist  of  sheriffs,  coroners,  prothonotaries,  regis- 
ters of  wills,  recorders   of  deeds,   commissioners,   treasurers, 
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surveyors,  auditors  or  controllers,  clerks  of  the  courts,  district 
attorneys,  and  such  others  as  may  from  time  to  time  be  estab- 
lished by  law.    Territorial  jurisdiction  is  the  power  of  a  trib- 
unal considered  with  reference  to  the  territory  within  which  it 
is  exercised ;  i  Bouv.,  L.  D.  769.    Territorially,  the  jurisdiction 
of  these  several  county  officers,  in  matters  pertaining  to  their 
offices,  is  limited  by  the  boundaries  of  their  respective  counties. 
The  sheriff  may  in  some  cases  serve  process  outside  of  his  prop- 
er county,  but  only  where  it  is  authorized  by  special  legislation. 
In  our  opinion  the  investigation,  where  it  is  necessary,  of  the 
cause  of  the  death  of  anyone,  occurring  in  any  particular  coun- 
ty, is  as  much  within  the  jurisdiction  of  the  coroner  of  that 
county,  as  is  the  perpetration  of  a  crime  within  its  limits  under 
the  exclusive  jurisdiction  of  its  courts.    The  judge  of  one  dis- 
trict has  no  power  to  issue  his  warrant  for  the  arrest  or  remov- 
al of  a  person  charged  with  the  commission  of  a  crime  in  anoth- 
er district,  nor  to  commit  him  in  default  of  bail  for  his  appear- 
ance at  the  next  court  of  quarter  session  of  another  county,  ex- 
cept as  he  is  authorized  by  the  act  of  April  4th,  1807.    ^^  is  true 
that  the  coroner  is  a  judicial  officer,  and  in  cases  of  homicide 
may  commit  the  offender  to  jail  without  bail,  but  it  cannot  be 
pretended  that  this  power  extends  to  a  county  outside  of  his 
district.    If  it  did,  it  would  follow  that  he  can  do  that  which  it 
has  been  expressly  decided  a  judge  of  the  court  cannot  do.    So 
fj'.r  from  this  being  the  case,  the  coroner  exercises  his  discretion 
to  some  exetent  under  the  control  of  the  court.     Thus  if  the 
court  judges  an  inquisition  to  be  unnecessary  no  costs  will  be 
allowed.    The  King  vs.  Justices  of  Kent,  1 1  East,  229.    It  was 
not  contended  that  the  coroner  of  this  county  could  have  gone 
into  Berks  county  and  there  held  an  inquest     in     this     case, 
but  it  was  argued  that  inasmuch  as  the  body  of  Ward  was  re- 
moved to  Palo  Alto  before  the  coroner  of  Berks  county  held  an 
inquest,  it  was  incumbent  on  Coroner  Rentschler  to  act,  as  oth- 
erwise investigation  would  be  defeated.    We  think  the  coroner 
of  Berks  county  could  have  empaneled  a  jury,  broue:ht  them  to 
Palo  Alto  to  view  the  body,  and  then  have  returned  to  his  own 
jurisdiction  to  hear  the  evidence  and  make  report  accordingly. 
We  have  personal  knowledge  of  such  action  having  been  taken 
in  the  western  part  of  the  State,  and  that  it  had  the  sanction  of 
competent  judicial  opinion.    Our  conclusion,  which  we  think  is 
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founded  on  reason  and  authority,  is,  that  the  county  is  not 
bound  to  pay  these  fees  and  expenses.  Before  the  coroner  of 
Schuylkill  county  can  take  jurisdiction  in. the  case  of  death  by 
violence,  occurring  in  another  county,  he  must  be  able  to  pro- 
duce the  statute  in  which  it  is  so  written. 

And  now,  May  24th,  1880.    Judgment  for  the  defendant. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


WEISER  V.  SCHAUBLE  et  al. 

In  an  action  of  trespass  quare  clausum  fregit,  and  carrying  away 
goods,  a  recovery  of  five  dollars  damages  by  the  plaintiff  will  entitle 
him  to  recover  full  costs. 

Rule  to  Limit  Costs  to  Five  Dollars. 

Walker^  J. 

This  was  an  action  of  trespass  quare  clausum  f regit 
brought  by  the  plaintiff  against  the  defendants  for  breaking 
and  entering  his  close,  and  with  force  and  arms  cutting  down 
and  carrying  away  certain  timber  trees  of  the  value  of  $5.  The 
cause  was  referred  to  arbitrators  who  awarded  in  favor  of 
plaintiff  five  dollars  damages.  This  rule  is  therefore  to  lim- 
it the  collection  of  the  costs  to  five  dollars.  By  the  statute  of 
the  22  and  23,  Charles  II  (which  is  in  force  in  Pennsylvania, 
Roberts'  Digest,  138)  it  is  provided  that  in  all  actions  of  tres- 
pass, assault  and  battery,  and  other  personal  actions  wherein 
the  judge  at  the  trial  shall  not  certify  under  his  hand  upon  the 
back  of  the  record  that  an  assault  and  battery  were  sufficiently 
proved,  or  that  the  freehold  or  title  of  the  land  was  chiefly  in 
question,  if  the  jury  shall  find  damages  under  40  shillings,  the 
plaintiff  shall  recover  no  more  costs  than  damages,  i  T.  &  H., 
723-4.  And  40  shillings  are  reckoned  in  Pennsylvania  currency, 
and  not  in  Sterling  money.  Chapman  vs.  Calder,  2  Harris 
357.  In  Hinds  vs.  Knox,  4  S.  &  R.  417,  it  was  held  that  in  an 
action  of  trespass  quarc  clausum  f regit  if  the  jury  find  less  than 
40  shillings  damages  for  the  plaintiff,  and  full  costs,  he  is  en- 
titled to  receive  full  costs,  though  there  be  no  certificate  of  the 
judge.  See  also  Gower  vs.  Clayton,  6  S.  &  R.  85.  Stewart  vs. 
Harkins,  3  Binney  321.  Lewis  vs.  England,  4  Binney  5.  Guf- 
fey  vs.  Free,  7  Harris  384.  In  Wilkinson  vs.  Gray,  14  S.  & 
R.  345,  it  was  held  that  on  action  of  trespass  quare  clausum 
fregit  in  favor  of  plaintiff  for  one  dollar  and  costs 
of    suit,    the    plaintiff    is    entitled    to  full  costs.     When  the 
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pleadings  are  drawn  under  the  Act  29th  March,  1829,  (Pur. 
Dig.  1,397,  PI.  2)  for  cutting  down  and  carrying  away  growing 
timber  trees  the  owner  may  recover  by  action  of  trespass  as 
trover  double  or  treble  damages,  with  costs  of  suit.  Hughes 
vs.  Stevens,  12  Casey  320.  In  Williams  vs.  Glenn,  2  P.  & 
W.  137,  the  very  point  now  at  issue  has  been  ruled.  It  is  then 
said  that  act  of  22  and  23,  Charles  II,  which  provides  that  in 
the  event  of  a  recovery  a  sum  less  than  40  shillings,  there  shall 
be  no  more  costs  than  damages  does  not  apply  to  the  trespass 
ouare  clausum  fregit,  and  that  an  award  for  five  dollars  will 
entitle  the  plaintiff  to  full  costs. 

And  now,  January  5th,  1880.     Rule  discharged. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[292]      COMMONWEALTH  v.  MURRAY  et  ux. 

When  the  father  has  relinquished  the  right  to  his  minor  child,  such 
relinquishment  may  be  withdrawn  in  the  exercise  of  his  discretion- 
ary power. 

Habeas  Corpus. 

Walker,  J. 

In  this  application  it  is  admitted  that  the  petitioner,  James 
Hill,  is  the  father  of  the  child,  and  that  the  defendants  are  not 
the  guardians,  but  they  claim  the  custody  of  the  child,  on  the 
ground  that  the  father,  on  the  3d  of  February,  1870  (after  his 
wife  died  in  child  bed)  gave  him  to  the  defendants,  and  relin- 
quished all  his  right  and  control  to  and  over  the  child,  and 
agreed  that  the  defendants  might  raise  and  educate  him  as  their 
own,  and  that  he  would  never  again  trouble  them.  That  since 
that  time  they  have  properly  clothed  and  fed  him,  and  paid  all 
expenses  in  sickness  and  in  health.  The  evidence  also  shows 
that  they  treated  the  child  very  kindly,  so  that  he  has  become 
greatly  attached  to  Mrs.  Murray  and  her  family.  The  father 
denies  that  he  resigned  all  control  over  the  child  (further  than 
to  the  time  when  he  could  eat),  and  claims  that  he  has  a  right 
to  have  him  educated  and  brought  up  in  his  own  religioiis  be- 
lief and  according  to  his  directions,  ist.  Did  the  father  abso- 
lutely relinquish  all  control  over  his  child?  2nd.  If  so,  can  he 
now  revoke  it  and  assume  control  of  the  child  ?  It  does  not  ap- 
pear sufficiently  clear  to  my  mind  from  the  conflicting  testi- 
mony that  the  father  intended  and  did  release  and  give  up  all 
control  over  the  religious  education  of  his  son  during^his  life — 
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though  the  preponderance  of  the  evidence  is  to  that  effect.  It 
is  very  evident  that  the  trouble  arises  on  account  of  the  differ- 
ence of  the  religious  views  of  the  parties  to  the  case.  But  as- 
suming that  the  father  did  rehnquish  his  authority  over  his 
son's  religious  education,  is  that  irrevocable? 

The  father  is  the  natural  guardian  of  the  child.  He  is  re- 
quired by  law  to  educate,  support  and  protect  him,  so  that  he 
may  be  virtually  brought  up  to  became  a  useful  member  of  so- 
ciety. He  cannot  shrink  from  the  duties  or  shift  his  responsi- 
bility. If  he  give  control  to  an  unsuitable  person,  it  is  his  duty 
to  revoke  that  authority  when  cognizant  of  it.  The  authorities 
hold  .that  a  father  who  has  appointed  a  guardian  by  deed  may 
revoke  that  appointment  by  will,  i  Blackstone\s  Com.  461,  and 
other  authorities.  Even  by  articles  of  separation  with  his  wife 
a  father  cannot  in  England  abandon  or  transfer  to  the  mother 
the  power  over  her  child  which  the  law  has  conferred  upon  him. 
2  Kent's  Com.  193  and  notes  to  195.  In  Regina  vs.  Smith,  the 
father's  right  was  recognized,  notwithstanding  his  agreement 
that  the  child  remain  with  a  relative.  16  E.  &  L.  221,  2  Kent's 
Com.  195,  note  4.  And  the  authority  may  be  withdrawn  when 
the  parent,  in  the  exercise  of  his  discretionary  power,  thinks 
proper.    Hall  vs.  Armstrong.  Lewis'  Com.  Law,  20. 

But  if  the  parent  relinquish  control  over  his  minor  child 
he  cannot  maintain  a  penal  action  under  the  Act  of  21  March, 
1872,  against  a  justice  of  the  peace  for  marrying  it  without  his 
consent,  and  without  publication  of  bans.  Robinson  vs.  En- 
glish,. 10  C.  324.  After  the  relinquishment  by  a  parent  of  his 
minor  child  it  was  said  by  Thompson,  J.,  in  this  last  [293] 
case  *'that  the  law  will  not  tolerate  the  reassertion  of  such 
right  merely  for  the  purpose  of  punishing  those  who  have  act- 
ed on  the  faith  of  a  precedent  relinquishment.'*  See  also 
Stanbury  vs.  Bertron,  7  W.  &  S.,  362.  These  decisions  re" 
late  to  penal  actions,  and  do  not  deny  the  right  of  the  father 
to  resume  control  of  his  son  at  his  discretion.  Common- 
wealth vs.  Gilkeson,  5  Clark,  30.  To  prevent  the  father  from 
exercising  this  discretion  was  in  the  power  of  the  defendants. 
They  should  have  proceeded  under  the  act  of  May  14,  1855 
(P.  Dig.,  61 — PI.  i)  to  adopt  the  child  and  thus  put  it  out  of 
the  father's  power  to  interfere  after  they  had  become  attached 
to  the  child  and  the  child  to  them.  Under  these  authorities, 
I  think  James  Hill,  the  father,  is  entitled  to  the  custody  of  his 
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minor  child,  on  condition  that  he  pay  to  the  defendants  a 
proper  and  reasonable  compensation,  to  be  fixed  by  the  Court, 
to  reimburse  them  for  expenses  and  trouble  in  keeping,  main- 
taining and  educating  him,  whenever  the  health  of  the  child 
will  permit  of  its  removal.  I  therefore  dissent  from  the  decis- 
ion of  the  Court." 

Pershing,  P.  J.,  concurred  in  this  opinion.     See  also  i 
Leg.  Rec,  2^2. — Ed.  Record. 


COURT  OF  QUARTER   SESSIONS  OF   SCHUYLKILL  COUNTY 


COM.  EX.  REL.  WATKINS  AND  JONES  v.  JONES. 

1.  One  who  is  a  candidate  for  the  office  of  Chief  Burgess  of  a  mu- 
nicipal corporation,  is  excluded  by  Section  16.  Article  8.  of  the  consti- 
tution, from  serving  as  an  officer  of  the  election  at  which  he  is  voted 
for. 

2.  When  the  object  is  to  dissolve  the  corporation,  or  to  take  from 
it  its  corporate  franchise,  the  writ  of  quo  warranto  can  only  issue  on 
the  suggestion  of  the  Attorney  General  or  some  authorized  agent  of 
the  Commonwealth.  A  distinction  is  recognized  between  such  cases 
and  cases  of  corporate  bodies  exercising  powers  of  government  and 
municipal  authority.  An  informatibn  will  He  on  behalf  of  a  private 
relator  to  test  the  right  of  an  officer  in  a  municipal  corporation  upon 
grounds  affecting  his  title,  but  the  writ  of  quo  warranto  should  be  pre- 
ceded by  a  rule  to  show  cause.  Where  the  Attorney  General  applies 
for  the  writ  no  previous  rule  is  necessary. 

This  case  was  first  argued  on  a  rule  to  show  cause  why  a  writ  of 
quo  warranto  should  not  issue.  This  was  disposed  of  in  the  foMowing 
opinion: 

Pershing,  P.  J. 

At  the  election  held  on  the  third  Tuesday  of  February, 
1878,  John  Jones,  the  respondent,  was  elected  to  the  office  of 
burgess  of  Mahanoy  borough,  and  is  now  in  the  discharge  of 
his  duties,  and  exercising  his  privileges.  His  right  to  hold 
said  office  is  controverted  uix)n  the  single  ground,  that  he  act- 
ed as  an  inspector  of  the  election  in  one  of  the  wards  of  said 
borough  when  he  was  himself  a  candidate.  Was  he  thereby 
rendered  ineligible,  is  the  only  question  upon  which  the  de- 
cision of  the  court  is  invoked.  The  legislation  upon  this  sub- 
ject, prior  to  the  adoption  of  the  new  constitution,  is,  briefly, 
as  follows:  The  13th  section  of  the  Act  of  July  2,  1839,  re- 
quires that  the  Sheriff  in  his  proclamation  shall  give  notice 
that  **no  inspector,  judge  or  other  officer  of  any  such  elec- 
tion shall  be  eligible  to  any  office  to  be  then  voted  for.*'  This 
refers  of  course  to  general  elections.  The  Act  of  i6th  April, 
1840,  Sec.  4,  provides  that  the  13th  section  of  the  Act  of  July 
2d,  1839,  "shall  not  be  so  construed  as  to  prevent  any  militia 
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officer  or  borough  officer  from  serving  as  judge,  inspector  or 
clerk  at  any  general  or  special  election  held  in  [294]  this  Com- 
monwealth.'' This  was  followed  by  the  Act  of  June  13th, 
1840,  the  second*  section  of  which  makes  a  judge,  inspector  or 
clerk  of  an  election  eligible  to  fill  any  township  office  to  be 
then  voted  for.  But  the  second  clause  of  section  15,  of  Arti- 
cle 8,  of  the  new  constitution,  is  the  pivot  on  which  the  decis- 
ion of  this  controversy  will  turn.  It  is  in  these  words :  "Nor 
shall  any  election  officer  be  eligible  to  any  civil  office  to  be 
filled  at  an  election  at  which  he  shall  serve,  save  only  such  sub- 
ordinate municipal  or  local  offices,  below  the  grade  of  city  or 
county  offices,  as  shall  be  designated  by  general  law."  No 
general  law  has  been  passed  making  the  authorized  designa- 
tion. Whether  the  Legislature  will  regard  the  Chief  Burgess 
of  a  borough  as  a  subordinate  municipal  officer  in  construing 
the  language  of  the  constitution,  is  a  matter  for  conjecture, 
but  not  for  judicial  decision.  It  seems  to  us  that  until  the 
Legislature  determines  what  are  the  subordinate  municipal  or 
local  offices,  "below  the  grade  of  city  or  county  offices'*  to 
which  a  party  may  be  eligible,  and  at  the  same  time  qualified 
to  act  as  an  officer  of  the  election  at  which  he  is  voted  for,  a 
fair  construction  of  the  clause  in  the  constitution  relating  to 
this  vSubject.  renders  ineligible  any  person  to  hold  a  civil  office 
to  which  he  has  been  chosen  at  an  election  of  which  he  w^as 
himself  an  officer.  A  reference  to  the  dd3ate  of  the  conven- 
tion plainly  indicates  the  officers  who  were  not  to  be  excluded. 
The  clause  was  not  intended  to  apply  to  the  re-election  of 
judg-es  and  inspectors:  nor  to  exclude  school  directors  and 
other  similar  officers  of  townships  and  small  districts,  whose 
offices  are  not  profitable.  Mr.  Buckalew  said :  "We  have 
therefore  provided  that  the  Legislature  may,  as  to  all  these 
subordinate  officers  (in  addition  to  persons  in  the  militia  ser- 
vice of  the  State,  justices  of  the  peace  and  alderman),  author- 
ize them  to  serve  on  election  boards.*'  We  have  discussed 
the  question  thus  far  merely  for  the  purpose  of  explaining  the 
grounds  of  our  present  action,  and  not  as  a  prejudgment  of 
the  case.  We  think  controversies  al)out  minor  offices  are  un- 
necessarily frequent,  and  that  the  time  of  the  Court  is  too 
much  occupied  with  them.  As  long,  however,  as  they  are 
brought  before  us  we  must  dispose  of  them  according  to  the 
rules  of  law. 

And  now.  April  22d,  1878,  rule  made  absolute,  and  it  is 


Digitized  by 


Google 


COM.    EX   RBL.    WATKINS   AND   JONES   V.    JONES.        411 

directed  that  a  quo  warranto  issue  to  the  respondent  as  prayed 
for  in  the  relator's  petition. 

After  the  testimony  was  taken  the  Court  disposed  finally 
of  the  question  as  follows : 

Pershing,  P.  J. 

This  is  a  quo  warranto  issued  to  test  the  right  of  John 
Jones  to  hold  the  office  of  Chief  Burgess  of  the  borough  of 
Mahanoy.  It  is  clear  from  the  evidence  that  he  acted  as  an 
inspector  of  the  election  in  one  of  the  wards  of  the  borough, 
on  the  third  Tuesday  of  February  last,  when  he  was  a  candi- 
date for  the  office  he  now  holds ;  that  he  was  warned  that  his 
acting  in  that  capacity  would  render  him  ineligible  to  the  of- 
fice of  burgess,  to  which  he  replied :  '*!  will  take  the  risk ;" 
that  he  not  only  acted  throughout  the  election  as  inspector, 
but  appointed  his  son  his  clerk,  who  at  the  same  time  was  a 
candidate  for  the  office  of  inspector.  All  this  is  claimed  to 
be  in  direct  violation  of  the  constitution,  which  declares,  Sec- 
tion 15,  Article  8,  that  no  election  officer  shall  be  eligible  to 
any  civil  office  to  be  filled  at  an  election  at  which  he  shall 
serve,  save  only  to  such  [295]  subordinate  municipal  or  local 
offices,  below  the  grade  of  city  or  county  offices,  as  shall  be 
designated  by  general  law.  When  the  rule  to  show  cause  why 
the  writ  of  quo  warranto  should  not  issue  was  pending,  this 
clause  of  the  constitution,  and  the  previous  legislation  bearing 
on  the  question  of  eligibility,  were  referred  to  in  a  brief  opin- 
ion of  the  Court.  The  intention  to  exclude  any  one  from  serv- 
ing as  an  officer  at  an  election  when  himself  a  candidate  to  be 
voted  for  is  so  plain  that  '*he  who  runs  may  read/'  The  re- 
spondent claims  that  this  proceeding  must  fail  for  want  of  a 
competent  relator.  This  presents  the  material  question  for  de- 
cision, and  in  view  of  the  apparent  conflict  existing  between 
some  of  the  decisions  of  the  various  courts,  it  is  not  free  from 
difficulty.  The  object  of  passing  the  Act  of  9  Anne,  chap.  20, 
(Roberts'  Dig.  391,)  was  to  render  *'the  proceedings  upon 
writs  of  mandamus  and  informations  in  the  nature  of  a  quo 
warranto  more  speedy  and  effectual ;  and  for  the  more  easy  try- 
ing and  determining  the  rights  of  offices  and  franchises  in 
corporations  and  boroughs."  The  fourth  section  of  this  stat- 
ute provides,  that  the  information  in  the  nature  of  a  quo  war- 
ranto may  be  at  the  relation  of  any  person  or  persons  desiring 
to  use  or  prosecute  the  same,  and  who  shall  be  mentioned  in 
such  information  to  be  the  relator,  against  any  person  usurping. 
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intruding  into,  or  unlawfully  holding  or  executing  any  corpor- 
ate or  borough.  Our  statute  of  14th  June,  1836.  relating 
to  writs  of  quo  warranto  (Purd.  Dig.  1206)  substantially  in- 
corporates the  provisions  of  the  British  statute,  and  has  re- 
ceived the  same  construction:  Com.  v.  Cluley,  6  Smith,  270. 
The  right  to  a  strictly  charter  office  can  only  be  determined  in 
a  quo  warranto.  The  charter  officers,  such  as  the  burgess  and 
council,  are  not  within  the  scope  of  the  powers  given  to  the 
quarter  sessions ;  their  right  to  hold  office  can  only  be  investi- 
gated on  a  quo  zcarranto  in  the  Common  Pleas ;  Scranton  Bor- 
ough Election,  Brightly's  Election  Cases,  455,  &c.  In  Cole  on 
Criminal  Informations,  172,  it  is  said:  "An  application  for  an 
information  in  the  nature  of  quo  warranto  will  be  granted  only 
at  the  instance  of  a  competent  relator,  that  is,  one  having  a  suf- 
ficient interest  to  warrant  his  interference.''  The  broad  words 
of  the  statute  **any  person  or  persons  desiring  to  prosecute  the 
same/'  have  been  construed  to  mean,  by  the  decision  of  the  En- 
glish Courts,  and  by  our  Supreme  Court,  any  person  who  has 
an  interest  to  be  affected.  Have  the  present  relators  such  an  in- 
terest ?  Neither  of  them  is  a  claimant  of  the  office,  but  both  are 
residents  of  and  voters  in  the  borough  of  Mahanoy,  and  sub- 
ject to  its  municipal  laws  and  regulations.  In  Englajnd,  where 
information  is  against  the  burgess  or  alderman  of  a  borough, 
a  corporator  is  held  a  fit  relator,  Com.  v.  Cluley,  supra.  A  bur- 
ic:ess  or  other  member  of  a  cocporation  is  a  good  relator,  though 
the  affidavits  disclose  matters  tending  to  dissolve  the  corpora- 
tion. Rex.  V.  White,  5  Ad.  &  El.  613.  An  inhabitant  of  a  bor- 
ough who  is  subject  and  liable  to  be  affected  by  the  borough 
rates  is  clearly  a  competent  relator  without  being  a  burgess: 
Rex  V.  Parry,  6  Ad  &  El.  810;  Rex.  v.  Quayle,  11  lb.  508;  2 
Nev.  &  Per.  414.  A  mere  stranger  to  a  corporation  cannot,  in 
general,  be  permitted  to  file  a  quo  tvarranto  information  to  im- 
pair the  title  of  a  corporator :  Rex  v.  Kemp,  i  East  46,  unless 
he  can  show  that  as  an  inhabitant  of  a  borough  he  is  subject  to 
the  jurisdiction  of  the  body  corporate.  Rex  v.  Hodge,  2  B. 
&  A.  344.  Where  the  application  is  made  merely  to  disturb  the 
local  peace  it  is  right  to  inquire  into  the  motives  of  the  party  to 
'^ee  how  far  he  is  connected  with  the  corporation :  [296]  Rex  v. 
P»rown,  3  T.  R.  574.  To  the  same  point  is  the  case  of  Com.  v. 
Tones,  2  Tones  365,  which  was  a  quo  warranto  issued  at  the  re- 
1a*i(^n  of  two  discharged  police  officers  to  try  the  title  of  Hon. 


Digitized  by 


Google 


COM.    EX    REL.    WATKINS   AND  JONES   V.    JONES.        4l3 

Joel  Jones  as  Mayor  of  the  city  of  Philadelphia.  The  writ  was 
quashed,  not  because  it  had  issued  at  the  instance  of  private  re- 
lators, but  because  no  previous  rule  to  show  cause  had  been  tak- 
en, and  the  allegation  of  non-residence  made  against  the  Mayor 
was  not  sustained.  The  present  case  must  be  distinguished 
from  a  class  of  cases  of  which  Murphy  v.  The  Farmers*  Bank, 
8  Harris  415,  is  one.  Where  the  object  is  to  dissolve  the  cor- 
poration or  to  take  from  its  corporate  franchises,  the  suggestion 
for  the  writ  of  quo  warranto  must  be  made  by  the  Attorney 
General  or  some  authorized  agent  of  the  Commonwealth.     In 

•questions  involving  merely  the  administration  of  corporate 
functions  or  duties  affecting  only  individual  rights,  such  as  the 
election  of  officers,  or  the  admission  of  corporate  officers  or 
members  and  the  like,  the  writ  under  the  Act  of  14th  June, 
1836,  may  issue  at  the  suit  of  the  Attorney  General,  or  of  any 
person  or  persons  desirous  to  prosecute  the  same :  Murphy  v. 
Bank,  supra. 

The  statute  of  Anne  extended  the  remedy  by  quo  warranto 
information,  which  had  before  been  considered  much  in  the  na- 
ture of  a  prerogative  one,  to  private  citizens  desiring  to  test  the 
titles  of  persons  usurping  or  executing  municipal  offices  and 
franchises,  and  rendered  any  person  a  competent  relator  in  such 
proceedings,  who  might  first  obtain  leave  of  the  Court  to  file 
an  information.  High  on  Quo  Warranto,  Sec.  681.  In  En- 
gland the  rule  is  believed  to  be  absolute  that  an  information  will 
not  lie  against  persons  for  claiming  to  act  as  a  private  corpora- 
tion, unless  the  proceedings  are  instituted  in  the  name  of  the 
Attorney  General.  A  distinction  however  is  recognized  be- 
tween such  cases  and  cases  of  corporate  bodies  exercising  pow- 
ers of  government  and  municipal  authority.  And  an  infor- 
mation will  lie  on  behalf  of  a  private  relator  to  test  the  right 
of  an  officer  in  a  municipal  corporation,  upon  grounds  affect- 
ing his  title,  and  it  affords  no  valid  objection  to  the  exercise  of 
the  jurisdiction  in  such  a  case,  that  the  title  of  every  other  offi- 
cer in  the  municipal  body  is  tainted  with  the  same  defect.  High 
on  Quo  Warranto,  Sec.  682,  citing  Rex.  v.  Ogden,  10  Barn  & 
Creess,  230;  Rex  v.  White,  5  Ad.  &  El.  613^. 

The  object  of  this  proceeding  is  not  like  an  action  in  which 
the  plaintiff  seeks  to  recover  and  must,  therefore,  rely  on  his 
own  right ;  but  is  for  the  purpose  of  excluding  the  defendant 
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from  the  possession  of  an  office  or  franchise  from  which  the 
public  have  a  right  to  demand  his  being  ousted  unless  he  shows 
a  complete  legal  title  in  himself.  Wilcox  on  Corporations,  266. 
In  Com.  ex,  rel.  v.  Meeser,  8  Wright  341,  the  Supreme  Court 
awarded  a  writ  of  quo  warranto  at  the  relation  of  two  private 
citizens  to  test  the  right  of  a  member  of  the  city  council  to  his 
seat,  and  ousted  him  because  his  membership  was  in  violation 
of  a  statute  regulating  representations  in  that  body.  As  was 
said  in  this  and  other  cases,  the  proper  exercise  of  the  discre- 
tion of  the  Court  must  be  relied  on  to  prevent  abuse  of  the  w  rit. 
See  also  Com.  vs.  Commissioners,  i  S.  &  R.  380,  as  to  the  right 
of  any  citizen  or  taxpayer  to  test  the  right  of  a  tax  collector  to 
exercise  the  functions  of  his  office. 

In  Rex  V.  Brown,  supra,  Ashhurst,  J.,  said :  "The  ground 
on  which  this  application  is  made  is  to  enforce  a  general  act  of 
parliament,  which  interests  all  the  corporations  in  the  kingdom, 
and,  therefore,  it  is  no  [297]  objection  that  the  party  applying 
is  not  a  member  of  the  corporation."  The  ground  of  the  apn 
plication  in  hand  is  to  enforce  a  provision  of  the  constitution,, 
the  supreme  law  of  the  State,  enacted  for  the  purpose  of  se- 
curing pure  elections,  and  as  a  means  to  this  most  desirable  end, 
excluding  all  persons  from  being  at  one  and  the  same  time  can- 
didates for  public  offices  and  officers  of  the  elections  at  which 
they  are  voted  for. 

We  have  said  this  much  without  overlooking  the  fact  that 
the  district  attorney  recommended  in  writing  that  a  rule  be  is- 
sued on  the  respondent.  The  proceeding,  therefore,  has  his 
sanction.  Whether  this  gives  him  such  a  position  in  the  case 
as  to  strengthen  it  is  doubtful.  His  mere  recommendation 
looks  somewhat  like  climbing  into  the  case  over  a  wall,  when 
to  be  of  any  service  he  should  have  come  in  by  the  door.  In 
other  words,  his  position  should  be  that  of  relator  and  not  that 
of  an  advisor.  It  is  not  controverted  that  the  defendant  receiv- 
e<l  a  majority  of  the  votes  for  the  office  he  holds,  but  if  ineligi- 
ble to  an  election  the  fact  of  his  ineligibility  must  govern  the 
decision  of  the  case,  as  now  presented.  We  should  sooner  have 
referred  to  the  case  of  Com.  v.  Walter,  2  Norris  105,  as  the  latest 
rule  governing  the  practice  in  cases  of  quo  zcarranto.  The  case 
was  a  quo  zcarrauto  to  enforce  a  provision  of  the  same  article 
(Art.  8)  of  the  constitution  upon  which  the  quo  warranto  in 
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hand  is  founded.  It  is  said  in  that  case  by  the  Supreme  Court : 
*lt  is  proper  to  remark  as  a  matter  of  practice,  that  when  the 
Commonwealth  through  her  Attorney  General  appHes  for  a 
writ  of  quo  warranto,  she  is  entitled  to  it  without  a  previous 
writ  to  show  cause.  He  is  supposed  to  be  impartial,  and  to  seek 
only  the  vindication  of  the  rights  of  the  State.  It  is  not  so  in 
the  case  of  a  private  relator,  who  is  usually  put  to  ^is  rule  to 
show  cause.  It  might  not  be  so  where  the  Attorney  General 
merely  allows  private  counsel  to  use  his  name,  as  is  sometimes 
done  to  procure  this  writ.  But  where  the  Attorney  General  or 
his  recognized  deputy  assumes  the  responsibility  the  writ 
should  issue  in  the  first  instance ;  per  Paxson,  J.  In  the  case  be- 
fore us  a  rule  to  show  cause  preceded  the  issuing  of  the  writ. 
It  is  a  fair  conclusion  from  the  facts  and  the  law  by  the  light  of 
which  they  are  to  be  construed,  that  the  relators  in  this  case  are 
competent,  and  that  John  Jones  was  ineligible  to  office  at  the 
time  he  claims  to  have  been  elected,  and  it  necessarily  follows 
that  we  must  give  judgment  of  ouster  against  him. 

And  now,  *  *  *  *  judgment  of  ouster  against  the 
defendant,  and  that  he,  the  said  John  Jones,  be  altogether  ex- 
cluded from  holding  or  exercising  the  office  of  Chief  Burgess 
of  the  borough  of  Mahanoy,  by  virtue  of  any  supposed  election 
to  said  office,  at  the  election  held  for  said  borough  on  the  third 
Tuesday  of  February,  1878.  And  it  is  ordered  that  a  certified 
copy  of  this  judgment  be  served  by  the  sheriff  of  the  county  of 
Schuylkill  upon  the  said  John  Jones  forthwith,  and  that  a  cer- 
tified copy  be  also  delivered  by  him  to  the  clerk  of  the  town 
council  of  said  borough,  of  all  which  the  said  sheriff  shall  make 
due  return.  And  John  Jones,  the  said  defendant,  is  directed  to 
pay  the  costs. 


COimr  OF  QUARTER   SESSIONS  OF   SCHUYLKILL  COUNTY 


[298]  COMMONWEALTH  v.  TORREY. 

The  county  is  not  liable  for  the  payment  of  witnesses  on  the  part 
of  the  commonwealth,  in  a  prosecution  which  is  ended  by  the  district 
attorney  entering  a  nolle  prosequi  with  the  leave  of  the  court. 
Rule  for  Cost  against  the  County. 

Pershing,  P.  J. 

The  defendant,  who  was  the  cashier  of  the  First  National 
Bank  of  Ashland,  was  indicted  in  the  Quarter  Secsions  of 
Schuylkill  county  for  misdemeanoi  s  having  re1ati(Mi  U)  his  po- 
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sition  as  an  officeer  of  that  bank.  The  jury  failed  to  agree  anw 
was  discharged.  Pending  a  second  trial  the  defendant  sued 
out  a  writ  of  habeas  corpus  which  was  heard  before  the  Su- 
preme Court,  by  whose  order  he  was  discharged,  on  the  ground 
that  a  State  court  had  no  jurisdiction  of  the  oflfence.  Subse- 
quently, on  the  application  of  the  district  attorney,  this  court 
directed  a  nolle  prosequi  to  be  entered  in  the  case.  The  object 
of  the  present  rule  is  to  compel  the  county  to  paA^  the  witnesses 
on  the  part  of  the  Commonwealth.  If  the  county  is  liable  it 
must  be  by  virtue  of  some  statute  which  fixes  it,  for  costs  in 
criminal  cases  are  so  entirely  dependent  on  statutory  regula- 
tions in  Pennsylvania  that  it  is  indispensible  for  every  claimant 
to  be  able  to  point  to  the  statute  which  entitles  him  to  receive 
what  he  claims.  Costs  are  not  given  in  criminal  cases  by  the 
common  law,  and  county  commissioners  have  no  authority  to 
pay  them  except  in  the  specific  circumstances  prescribed  by  the 
legislature:  County  of  Franklin  v.  Conrad,  12  Casey  317.  In 
Agnew  vs.  Commissioners  of  Cumberland  county,  12  S.  &  R. 
94,  it  was  decided,  nothwithstanding  a  nol,  pros,  had  been  en- 
tered with  the  leave  of  the  court,  accompanied  with_^an  order 
that  the  county  pay  the  costs,  that  the  county  was  not  liable  to 
pay  the  costs  of  a  witness  for  the  commonwealth,  and  this  for 
the  reason,  as  expressed  by  Chief  Justice  Black,  in  Berks  coun- 
ty vs.  Pile,  6  Harris  493,  that  it  is  not  possible  so  to  construe 
the  statute  as  to  make  a  nolle  prosequi,  whether  with  or  without 
the  consent  of  the  court,  equivalent  to  a  verdict  against  the 
county.  This  question,  in  nearly  its  present  shape,  was  before 
us  in  Zink  vs.  County  of  Schuylkill,  i  Leg.  Chron.  191,  in 
which,  following  the  line  of  decisions  on  the  subject,  this  court 
held  that  the  county  was  not  liable.  As  this  is  a  case  of  real 
hardship,  we  have  examined  the  recent  legislation  on  the  sub- 
ject of  costs  in  criminal  cases  to  ascertain  whether  it  provides 
relief  for  witnesses  in  the  situation  of  those  now  appealing  to 
the  court.  The  Act  of  22d  January,  1869,  requires  the  County 
of  Schuylkill  to  pay  the  fees  of  the  sheriff,  clerk  of  the  court 
and  district  attorney,  in  cases  where  the  costs  cannot  be  collefct- 
ed  from  the  persons  liable  to  pay  the  same,  and  in  cases  where 
a  nol.  pros,  is  entered  with  the  leave  of  the  court.  This  was  ex- 
tended bv  the  Act  of  3Tst  March,  1870,  so  as  to  include  the 
costs  of  justices  of  the  peace  and  constables  in  the  County  of 
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Schuylkill,  "in  all  prosecutions  in  which  nolle  prosequi  has  been 
entered  by  leave  of  the  court/'  Applying  to  those  enactments 
the  maxim,  expressio  uniaSj  exclusio  alterius,  and  the  rule  set- 
tled by  many  decisions,  that  statutes  which  give  costs  are  not 
to  be  extended  beyond  the  letter,  [299]  but  are  to  be  construed 
strictly,  and  it  is  too  clear  for  doubt  that  witnesses  cannot  be 
included  within  their  provisions.  We  regard  the  discrimina- 
tion made  between  officers  and  witnesses  as  unjust,  but  as  our 
duties  are  judicial  and  not  legislative,  we  have  no  power  to  cor- 
rect the  wrong. 

And  now,  July  6th,  1880.    Rule  discharged. 


COURT  OF  OYER  AND  TERMINER  OF  SCHUYLKILL  COUNTY. 


COMMONWEALTH  v.  HENRY  WERBINE,  et  al. 

When  on  an  indictment  for  robbery  the  defendants  are  acquitted  of 
the  robbery,  but  found  guilty  of  assault  and  battery,  a  new  trial  will 
be  granted  so  that  the  defendants  may  not  be  deprived  of  the  benefits 
of  the  Act  of  the  3rd  April,  1872,  giving  them  the  privilege  of  testi- 
fying. 

Rule  to  set  aside  the  verdict. 
Walker,  J. 

The  defendants  in  this  indictment  were  charged  with  rob 
bery.  The  jury  acquitted  them  of  the  robbery,  but  found 
the  two  first  named  guilty  of  an  assault  and  battery.  There 
was  but  one  count  in  the  indictment.  On  motion  of  the  de- 
fendants a  rule  was  granted  to  show  cause  why  the  verdict 
should  not  be  set  aside,  on  the  ground  that  there  can  be  no  con 
viction  of  a  misdemeanor  upon  an  indictment  containing  one 
count,  charging .  robbery.  Can  a  conviction  be  sustained  for 
a  misdemeanor  on  a  count  charging  felony?  When  the  in- 
dictment charged  the  defendant  with  an  assault,  and  an  at- 
tempt to  abuse  a  female  child,  it  w^as  held  that  he  might  be  con- 
victed for  an  assault  simply.  Rex.  vs.  Dawson,  3  Starkie,  62. 
(14  Eng.  Common  Law  Rep.)  A  count  for  rape  may  be 
found  with  a  count  for  assault  and  battery,  and  an  attempt, 
&c.  Harnian  vs.  Commonwealth,  12  wS.  &  R.,  69.  In  Ohio  it 
was  ruled  that  on  an  indictment  for  an  assault  with  attempt 
to  murder,  there  may  be  a  conviction  of  an  assault  simply. 
Steward  vs.  State  of  Ohio,  5  Ohio  Rep.,  242.  This,  Judge 
Burnside  says,  is  the  law  and  practice  in  Pennsylvania. 
Shouse  vs.  Commonwealth,  5  Barr,  86.  But  in  the  Common- 
wealth vs.  Gable,  7  S.  &  R.,  423,  it  was  held  that  one  indicted 
for  murder  cannot  be  convicted,  upon  the  same  indictment, 
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of  involuntary  manslaughter.     If  on  such  an  indictment  the 
offence  appears  to  be  involuntary  manslaughter,  the  defend- 
ant should  be  acquitted;  yet  he  may  be  indicted  after  such 
acquittal  for  a  misdemeanor,  involuntary  manslaughter  being 
only  a  misdemeanor.     Black,  C.  J.,  says,  in  Dinkey  vs.  Com- 
monwealth, 5  Harris,  129:  **It  is  proper,  however,  to  add  that 
in  an  indictment  for  felony  there  cannot  be  a  conviction  for  a 
minor  offence  included  in  it,  if  such  minor  oflfence  be  a  misde- 
meanor, and  this  is  the  foundation  of  the  rule  that  an  acquit- 
tal of  felony  is  no  bar  to  another  indictment  for  a  misdemean- 
or and  vice  versa/'     See  Wharton's  Crim.  Law,  "Joinder  of 
Offences."     By  the  Act  of  31st  March,  i860,  (Penal  Code) 
Pur.  Dig.,  339,  PI.  125,  voluntary  and  involuntary  manslaugh- 
ter may  be  joined  in  separate  counts  in  one  indictment.     Wal- 
ters vs.  Commonwealth,  8  Wr.    135.     The  rule  against  the 
joinder  of  a  felony  and  misdemeanor  exist  [300]   now  only 
where  the  offences  are  repugnant  in  their  nature  and   legal 
incidents.     Henwood  et  al.  vs.  Commonwealth,  2  P.  F.   S., 
424.     A  count  for  felony  and  a  count  for  misdemeanor  may 
be  joined  in  an  indictment — but  this  does  not  entitle  the  de- 
fendant under  the  Act  of  3rd  April,  1872,  p.  34,  to  testify. 
Stevick  vs.  The  Commonwealth,  28  P.  F.  S.,  460.     Hunter 
vs.  Commonwealth.  29    P.  F.  S.  503.     But  if  the  district  at- 
torney declines  to  elect  upon  which  count  he  seeks  a  convic- 
tion— and  the  defendant  is  convicted  of  a  misdemeanor,   a 
.  new  trial  will  be  granted,  so  that  the  defendant  may  not  be 
deprived  of  the  benefit  of  the  Act  of  3rd  April,  1872.       See 
also  20th  June,  1873,  PI.  331,  Pur.  Dig.,  1875;  and  Act  24th 
March,   1877,  PI.  45,  Pur.  Dig.,  21 16.     Commonwealth  vs. 
Toland,  33  Legal  Intelligencer,  54.     In  this  case  there  was 
but  one  count,  and  that  for  felony,  and  the  jury  convicted  the 
defendants  of  a  misdemeanor. 

The  authorities  justify  the  Court  in  setting  aside  the  ver- 
dict in  this  case.     Verdict  set  aside. 


Digitized  by 


Google 


MOHRMAN,  ET   UX.  V.   JENNINGS    ET  UX.  419 

COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


MOHRMAN  ET  UX.  v.  JENNINGS  et  ux. 

Where  one  of  two  defendants  appeals  from  an  award  of  arbitrators^ 
execution  cannot  be  issued  against  the  co-defendant,  not  appealing: 
until  the  cause  is  tried. 

The  intention  of  a  party  to  appeal  for  both  will  not  avail  unless  ex- 
pressed. 

Where  through  the  mistake  of  the  Prothonotary,  such  appeal  is 
not  entered  for  both  defendants,  the  Court  will  grant  relief. 

1.  Rule  to  show  cause  why  the  execution  against  Phoebe  Jen- 
nings should  not  be  set  aside. 

2.  Rule  to  amend  the  appeal  as  to  the  wife. 

Walker,  J. 

In  this  case  the  record  shows  that  Thomas  Jennings  ap- 
pealed from  the  award  of  arbitrators  against  himself  and 
wife.  He  intended  to  appeal  for  both,  but  did  not  so  inform 
the  Prothonotary.  After  20  days  execution  was  issued 
against  the  wife,  and  the  first  rule  is  to  set  such  execution 
aside.  Under  the  authority  of  Sterrett  vs.  Ramsey,  2  Watts, 
91.  this  rule  must  be  made  absolute,  for  until  the  appeal  is  dis- 
posed of  no  proceedings  can  be  had  against  the  co-defendant. 
The  211(1  rule  to  amend  the  appeal  must  be  determined  under 
the  facts  in  this  case  as  exhibited  by  the  record  and  the  deposi- 
tions. Whatever  may  have  been  the  husband's  intention  to 
appeal  for  his  wife,  these  must  be  sworn  evidence  that  he  did 
so  appeal.  (luhr  vs.  Chambers,  8  S.  &  R.,  157.  Hartman 
vs.  Stahl,  5  Pa.  Rep.,  223.  Rice  vs.  Foster,  2  W.  &  S.,  58. 
The  clerk  swears  that  Jennings  requested  to  appeal,  and  that 
he  administered  the  oath  but  neglected  to  insert  in  the  affidavit 
that  he  appealed  for  both.  He  also  says  he  believed  it  was 
his  intention  to  appeal  for  both,  and  he  so  understood  it  him- 
self; and  had  he  known  there  was  another  form,  he  would 
have  entered  it  in  that  form.  This  clearly  was  the  mistake  of 
the  officer,  for  which  the  Court  will  grant  relief.  Sterrett  vs. 
Ramsey,  2  Watts,  94,  per  Rogers,  J. 

And  now,  12  July,  1880.     Both  bills  are  made  absolute. 
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COURT  OF  COMMON  PLEAS  OF  8CHUYLKILL  COUNTY. 


[301]  PORT  CARBON   S.   F.   &   B.   ASSOCIATION   v. 

STEVENS. 

A  party  cannot  take  his  chance  of  a  favorable  finding  of  an  auditor, 
and  when  the  report  is  adverse,  apply  for  an  issue  to  be  tried  by  a 
Jury. 

Walker^  J. 

In  this  case  an  auditor  was  appointed  by  the  Court  to  dis- 
tribute the  proceeds  of  the  defendant's  real  estate  to  and  among 
his  creditors.  After  he  had  finished  the  testimony  (which  was 
very  considerable)  and  made  up  his  report,  he  notified  the  coun- 
sel appearing  before  him  of  these  facts  and  they  agreed  in  writ- 
ing that  it  might  be  filed  on  12  July,  1880.  The  evidence  taken 
by  the  auditor  shows  that  Wm.  H.  Stevens  (who  petitions  for 
this  issue)  appeared  before  the  auditor  in  person  and  with 
counsel  during  the  hearings  and  offered  testimony  to  establish 
his  claim.  After  the  auditor  had  rejected  his  claim  on  July  16, 
1880,  he  filed  exceptions  to  his  ruling.  The  auditor  after  duly 
considering  these  exceptions  declined  to  alter  his  report.  On 
July  17th.  1880.  Wm.  H.  Stevens  presented  to  the  auditor  his 
I)etition  in  writing,  verified  by  oath,  setting  forth  particularly 
that  there  are  material  facts  in  dispute,  and  asking  for  an  issue 
to  determine  them.  This  petition  under  the  rule  oi  Court  was 
certified  to  the  Court  by  the  auditor.  The  87th  section  of  the 
act  of  16  June,  1863,  (  P.  Dig.  656,  pi.  108)  relative  to  the  dis- 
tribution of  the  proceeds  of  Sheriff's  sales  is  as  follows:  "If 
any  fact  connected  with  such  distribution  shall  be  in  dispute, 
the  Court  shall  at  the  request  in  wriitngof  any  person  interested 
direct  an  issue  to  try  the  same ;  and  the  judgment  upon  such 
issue  shall  he  subject  to  a  writ  of  error  in  like  manner  as  other 
cases,  wherein  writs  of  error  now  lie.''  And  under  the  act  of 
20  April,  1846,  Sec.  2,  P.  Dig.  656,  pi.  109,  such  petition  must 
be  verified  by  oath. 

Under  the  Act  of  Assembly  and  the  rule  of  court  the  peti- 
tion is  in  form — if  presented  in  time.  Where  there  is  no  issue 
asked  for  the  auditor  may  decide  upon  questions  of  fact. 
Mahler's  Appeal,  2  Wr.  220;  Rice  vs.  Southern  Pa.  I.  &  R. 
Co.,  9  Phil.  294;  In  re  Harland,  5  R.  323.  The  constitutional 
right  of  trial  by  jury  is  then  waived.  It  has  been  repeatedly 
decided  that  the  finding  of  an  auditor  as  to  facts  is  like  a 
-verdict  of  a  jury  and  will  not  be  disturbed  unless  for  manifest 
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error.  The  application  for  an  issue  may  be  made  after  all  the 
evidence  has  bc«n  heard  and  the  case  argued  before  the  Court. 
Trimble's  Appeal,  6  Watts  133.  But  after  the  decree  is  made 
it  is  too  late.  Myer*s  Appeal,  2  Barr  463 ;  Appeal  of  Benson  et 
al.  12  Wr.  159.  Or  after  the  Court  is  about  to  render  its  decree 
upon  the  facts  found.  Seip's  Appeal,  2  Casey  176.  A  party 
cannot  take  his  chance  of  a  favorable  finding  of  an  auditor  and 
when  the  report  is  adverse  apply  for  an  issue  to  be  tried  by  a 
jury.  Bradford's  Appeal,  5  Casey  513.  In  this  case  the  peti- 
tioner attended  the  meetings  of  the  auditor,  offered  his  testi- 
mony and  closed  his  case.  He  filed  his  exceptions  after  the  de- 
cision of  the  auditor  and  his  counsel  agreed  in  writing  to  the  fil- 
ing of  the  report.  This  was  done  after  the  decision  of  the  au- 
ditor was  known  to  him.  He  took  his  chance  for  a  favorable 
finding  and  by  his  action  waived  his  right  by  trial  of  jury  and 
he  is  now  too  late  under  all  the  authorities  to  apply  for  an  issue. 
And  now,  Sept.  6,  1880.    Application  for  an  issue  refused. 


COURT  OF  COMMON  PLEA8  OF  SCHUYLKILL  COUNTY. 


[302]  GLENN  V.  BRACEY  et  ux. 

In  a  scire  faclM  issued  from  the  Common  Pleas  to  roTive  a  Jud«- 
ment  entered  against  husband  and  wife,  on  a  transcript  from  thm 
docket  of  a  Justice  of  the  Peace,  want  of  jurisdiction  on  the  part  of 
the  Justice  may  be  taken  adrantage  of  by  the  wife  to  prerent  a  Judg- 
ment of  revival  in  the  Court  of  Common  Pleas. 

Pershing,  P.  J. 

On  the  3rd  of  December,  1859,  the  plaintiff  obtained  a 
judgment  against  the  defendants,  before  a  Justice  of  the  Peace, 
by  default  for  the  sum  of  $33.24.  On  the  7th  of  Dec,  1859,  a 
transcript  of  the  proceedings  before  the  justice  was  entered  on 
the  records  of  this  Court,  where  it  was  permitted  to  rest  till  the 
15th  of  May,  187 1,  when  a  scire  facias  was  issued  to  No.  565, 
June  Term,  1871.  On  the  trial  the  Court  directed  a  verdict  in 
favor  of  the  plaintiff,  reserving  the  question,  whether  upon 
the  face  of  the  transcript  offered  in  evidence  by  the  plaintiff, 
upon  which  the  judgment  was  entered  on  the  records  of  the 
Court,  there  was  such  a  judgment  as  could  be  revived  in  the  ac- 
tion then  before  the  Court.  A  rule  was  at  the  same  time  grant- 
ed to  show  cause  why  judgment  should  not  be  entered  for  the 
defendants  "non  obstante  veredicto/'  This  is  the  question  now 
for  our  decision.    Had  the  judgment  rendered  by  the  justice 
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been  appealed  from,  or  brought  into  Court  on  a  writ  of  certior- 
ari,  within  the  time  limited  by  law,  it  is  not  pretended  that  it 
could  have  been  sustained.  The  transcript  presents  the  case  of 
a  joint  action  against  Bracey  and  wife  for  "flour  and  feed," 
and  a  judgment  against  them  by  default  without  it  appearing 
that  even  the  plaintiff  himself  was  sworn  to  his  account.  The 
justice  in  his  proceedings,  as  shown  by  his  transcript,  fell  far 
short  of  a  compliance  with  the  fourth  section  of  the  act  of  28th 
March,  18 10.  The  record  of  the  justice  must  show  affirmative- 
ly all  that  is  necessary  to  give  him  jurisdiction.  Mulvary  vs. 
Miller,  i  Browne,  339;  McCale  vs.  Kulp,  28  Leg.  Int.  260. 
Courts  like  those  of  Justice  of  the  Peace  are  of  limited  jurisdic- 
tion, and  hence  they  must  not  only  act  within  the  scope  of  their 
authority,  but  it  must  appear  on  the  face  of  their  proceedings 
that  they  did  so;  otherwise  all  that  they  do  is  corapj  non  judice, 
and  void,    i  Pet.  C.  C,  36. 

Now,  the  act  of  nth  April,  1848,  for  the  protection  of 
married  women,  provides,  section  8,  that  where  debts  are  con- 
tracted for  the  support  and  maintenance  of  the  family  of  any 
married  women,  the  creditor  may  institute  suit  against  the  hus- 
band and  wife  for  the  price  of  such  necessaries.  The  proviso 
to  the  section  is,  that  **judgment  shall  not  be  rendered  against 
the  wife,  in  such  joint  action,  unless  it  shall  have  been  proved 
that  the  debt  sued  for  in  such  action  was  contracted  by  the  wife, 
or  incurred  for  articles  necessary  for  the  support  of  the  family 
of  the  husband  and  wife." 

This  legislation  has  received  a  construction  in  a  large  num- 
ber of  cases.  To  render  the  wife  liable  it  is  indispensable  that 
she  herself  contract  the  debt,  and  that  it  be  incurred  for  neces- 
saries. And  what  is  essential  to  liability  must  be  pleaded.  It 
is  not  sufficient  that  it  appear  in  proof.  A  joint  contract  by 
husband  and  wife  does  not  make  her  estate  liable  even  for  nec- 
essaries. Without  a  cause  of  action  declared  of  record  against 
the  wife,  a  judgment  cannot  be  sustained  intended  to  be  levied 
on  [303]  her  estate;  Cummings  and  wife  vs.  Miller  and  wife,  3 
Grant  146 ;  Murray  et  al.  vs.  Keyes  et  ux.,  1 1  Casey  384 ;  Parke 
and  wife  vs.  Kleber,  i  Wr.  251. 

Not  only  does  the  record  of  the  justice  in  the  present  case 
fail  to  show  any  cause  of  action  against  the  wife,  but  the  ex- 
ecution issued  from  his  docket  in  1863,  upon  the  judgment  of 
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the  plaintiff,  was  against  the  defendants  jointly,  and  not  first 
against  the  husband  alone,  as  directed  by  section  8  of  the  Act 
of  nth  April,  1848.  It  was  argued  that  the  contention  be- 
tween the  parties  to  this  action  is  conclusively  settled  by  the 
decisions  of  the  Supreme  Court.  The  cases  of  Lacock  vs. 
White,  7  Harris,  495,  and  Boyd  vs.  Miller,  2  P.  F.  S.,  431,  (a 
case  not  cited  in  any  subsequent  decision  of  the  Supreme 
Court)  are  relied  on  as  sustaining  this  position.  The  point 
decided  in  the  first  of  these  cases  is,  that  **the  Common  Pleas 
has  no  power  to  open  a  judgment  entered  on  the  transcript  of 
a  judgment  by  a  justice  of  the  peace,  filed  in  Court  as  a  lien, 
and  to  let  the  defendant  into  a  defense."  The  second  of  these 
cases  is  based  u[)on  Lacock  vs.  White,  and  decides  that  where 
a  judgment  was  obtained  against  husband  and  wife  before  a 
justice  of  the  peace  for  the  husband's  debt,  which  was  not  ap- 
pealed from,  and  the  transcript  was  entered  in  the  Court  of 
Common  Pleas,  and  an  execution  issued,  that  the  Common 
Pleas  had  no  jurisdiction  to  open  the  judgment;  that  the  wife's 
only  remedy  was  by  appeal ;  that  for  all  purposes  but  lien  the 
judgment  remained  before  the  justice;  and  that  one  Court 
cannot  overhaul  a  judgment  while  it  remains  within  the  juris- 
diction of  the  Court  that  renders  it.  Some  of  the  earlier  de- 
cisions do  not  seem  to  be  entirely  consistent  with  this  ruling. 
In  King  vs.  King,  i  Pa.  R.,  20,  it  is  said  that  a  transcript  en- 
tered on  the  docket  of  the  Common  Pleas,  is,  as  regards  real 
estate,  virtually  a  judgment  of  that  Court,  consequently  it  may 
be  set  aside  on  motion,  with  or  without  an  issue,  where  it  has 
been  surreptitiously  obtained,  or  it  may  be  only  opened  to  let 
the  party  into  a  defence,  where  he  has  missed  his  time,  either 
through  accident  or  mistake;  a  practice  extremely  beneficial, 
and  founded  on  the  chancery  powers,  which  our  Courts  are  in 
the  daily  habit  of  exercising.  In  Lacock  vs.  White,  this  lan- 
guage of  Chief  Justice  Gibson  is  said  to  be  a  mere  dictum,  as 
far  as  is  possible  from  the  point  of  the  case  to  be  decided.  But 
the  case  of  Walker  vs.  Lyon,  3  Pa.  R.,  98,  is  substantially  the 
same  as  that  of  King  vs.  King.  It  rules  that  a  transcript  of  a 
judgment  rendered  by  a  justice,  for  an  amount  beyond  his  ju- 
risdiction, when  docketed  in  the  Common  Pleas,  cannot  be 
treated  as  a  nullity;  the  proper  remedy  is  a  motion  to  strike  it 
off,  or,  perhaps,  a  writ  of  error.  Aiter  a  transcript  of  a  judg- 
ment before  a  justice  has  been  filed  in  the  Common  Pleas,  the 
justice  has  no  further  control  over  the  judgment;  and  there- 
fore on  a  scire  facias  on  the  transcript,  it  can  not  be  shown  on 
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the  plea  of  mil  ticl  record  that  the  justice  subsequently  to  the 
fiHng  oi  the  transcript  had  opened  the  judgment  and  reduced 
the  amount:  Green  vs.  Leymer,  3  Watts,  381,  Sec.  2,  Troub. 
&  H.  Pr..  521. 

It  is  not  for  the  purpose  of  even  attempting  to  show  that 
the  ruHngs  on  this  question  are  inconsistent  that  we  have  thus 
referred  to  the  subject.  "An  argument  something  more  than 
plausible  may  be  made  on  either  side  of  this  question,"  says 
C.  J.  Black  in  Lacock  vs.  White.  W^e  are  l>ound  by  the  decis- 
ion in  Boyd  vs.  Miller,  although  we  fear  the  right  of  an  appeal 
on  the  part  of  the  wife,  there  spoken  of,  will  not  prove  much 
more  valuable  in  many  instances  than  the  right  to  "shear  the 
wolf."  [304]  Ignorance  of  her  legal  rights;  or  of  the  meth- 
od of  asserting  them ;  intimidation  on  the  part  of  her  husband, 
or  collusion  between  him  and  his  creditors,  may  so  operate  as 
to  make  the  statute  intended  for  the  wife's  protection  but  a 
feeble  barrier  in  the  way  of  creditors  seizing  her  property  for 
her  husband's  debts.  Instances  have  not  been  wanting  in  this 
court  where  the  property  of  a  married  woman  has  been  seized 
for  the  payment  of  a  joint  judgment  against  herself  and  her 
husband,  obtained  before  a  justice  of  the  peace  for  a  liquor 
bill  of  the  husband;  and  in  answer  to  the  application  of  the 
wife  for  relief,  we  have  been  constrained  to  say  in  the  lan- 
guage of  Boyd  vs.  Miller :  "You  had  the  right  of  appeal  and 
did  not  avail  yourself  of  it ;  you  have  slipped  your  time,  and 
are  now  complaining  in  the  wrong  tribunal."  Considering 
it  as  settled  that  we  cannot  open  or  set  aside  a  judgment  enter- 
ed in  the  Common  Pleas  on  a  transcript  from  a  justice  of  the 
peace,  are  we  so  concluded  by  this  as  to  compel  us  to  permit 
the  verdict  in  this  case  to  stand  ?  The  question  in  the  precise 
form  in  which  it  is  now  presented  has  not,  so  far  as  we  can  as- 
certain, been  decided.  The  writ  of  scire  facias  recites  the 
judgment  or  other  record:  it  presents  the  plaintiff's  whole 
case,  and  constitutes  the  declaration  to  which  the  defendant 
must  plead.  The  J^cire  facias  must  be  sued  out  of  the  court 
where  'he  rec»)rd  is.  therefore  where  a  transcript  of  a  judg- 
ment obtained  before  a  justice  of  the  peace  has  been  filed  in 
the  Common  Pleas,  the  scire  facias  should  issue  out  of  and 
recite  the  judgment  as  of  the  Common  Pleas.  8  S.  &  R.,  479: 
3  Pa.  R.  98;  3  Watts,  381.  But  the  sci  fa.  must  recite  the 
recovery  before  the  Alderman,  the  issuing  a  transcript,  and 
the  filing  the  same  in  the  Prothonotary's  office.  To  describe 
such  a  judgment  generally  as  of  the  Common  Pleas  is  bad. 


Digitized  by 


Google 


GLENN. V.  BRACEY  ET  UX.  425 

The  defect  can  only  be  reached  by  a  plea  of  nul  tiel  record) 
Miller  vs.  Fees,  3  P.  L.,  243;  same  case,  2  Clark,  27.  One 
of  the  Judges  who  heard  this  case  stated  that  he  was  acquaint- 
ed with  the  practice  in  fifteen  or  twenty  counties  of  the  State, 
and  that  a  special  writ  was  always  issued  on  a  judgment  on 
a  transcript.  This  writ  of  scire  facias  in  this  case  describes 
the  judgment  generally  as  of  the  Common  Pleas,  making  no 
reference  to  the  transcript  on  which  it  was  entered,  and  if  the 
ruling  in  Miller  vs.  Fees  is  correct,  the  defendants  would  be 
entitled  to  judgment  on  their  plea  of  nul  tiel  record.  If  we 
direct  judgm(ent  to  be  entered  on  the  verdict  in  favor  of  the 
plaintiff  in  this  case,  it  will  be  the  judgment  of  this  Court, 
founded  on  a  transcript  of  a  justice  of  the  peace,  which  on  its 
face  shows  no  valid  judgment  against  Mrs.  Bracey.  Gener- 
ally, a  judgment  on  a  scire  facias  is  a  mere  revival  of  the  orig- 
inal, the  ascertainment  of  the  sum  for  which  execution  may  is- 
sue: but  judgment  in  sci.  fa,  on  a  transcript  from  a  justice, 
filed  in  the  Common  Pleas,  is  a  new  and  distinct  judgment 
from  that  entered  by  the  justice.  2  T.  &  H.,  523,  citing 
Gren  vs.  Leymer,  3  Watts,  381.  Granting  that  we  had  no 
control  over  the  judgment  in  this  case  while  it  remained  on 
the  records  in  the  shape  of  a  transcript  from  the  docket  of  the 
justice,  we  hold  that  when  brought  before  us  on  the  scire  fa- 
cias  to  revive  it,  we  have  a  right  to  pass  on  its  validity  to  bind 
the  defendants  before  giving  it  the  sanction  of  the  judgment 
of  this  Court.  A  judgment  of  a  justice  for  a  sum  exceeding 
his  jurisdiction,  which  has  been  docketed  in  the  Common 
Pleas,  cannot  be  treated  as  a  nullity:  but  on  a  scire  facias  is- 
sued to  revive  it,  its  validity  may  be  attacked  on  a  plea  of  nul 
tiel  record.  Walker  vs.  Lyon,  3  Pa.  R.,  98.  This  applies 
with  much  [305]  stronger  force  to  the  case  of  a  married  wom- 
an. The  language  of  Tud^e  Sharsvv(K)d,  in  Swayne  vs.  Lyon, 
17  P.  F.  S..  441,  is  applicable  to  the  main  features  of  this  case. 
"Collaterally,  there  may  be  a  valid  judgment  or  a  bad  declara- 
tion— a  declaration  showing  no  cause  of  action  whatever.  But 
T  apprehend  that  cannot  be  as  atrainst  a  married  woman.  Ev- 
ery judgment  against  her  which  does  not  show  on  its  face 
her  liability,  is  void.  This  is  the  principle  of  Caldwell  vs. 
Walters,  6  .H,  79.  The  declaration  in  that  case  was  upon  a 
bond,  which  was  void :  the  judginent  confessed  upon  it  under 
the  warrant  of  attorney  was  therefore  void.  So  would  have 
been  a  judgment  on  a  verdict.*' 

In  Dorrance  v.  Scott.  3  Wh.  309,  it  was  not  only  held  that 
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a  judgment  was  void  which  had  been  entered  on  a  bond  with 
warrant  to  confess  judgment  g^ven  by  a  married  woman,  and 
in  which  her  husband  joined,  but  it  was  also  ruled  that  even 
when  a  scire  facias  had  been  issued  upon  such  a  record,  and 
judgments  had  been  obtained  thereon,  the  judgment  on  the 
scire  facias  was  no  lien  on  the  wife's  lands.  No  application 
was  made  on  the  trial  to  amend  the  record  by  striking  off  the 
name  of  Elizabeth  Bracey,  one  of  the  defendants.  Since  the 
commencement  of  this  action  James  Bracey  the  other  defend- 
ant, has  died,  leaving,  as  we  stated,  no  estate.  The  property 
of  the  wife,  it  was  admitted,  is  the  source  looked  to  for  the 
payment  of  the  plaintiff's  claim.  Our  conclusions  are :  That 
the  record  of  the  justice  does  not  show  that  the  judgment  ren- 
dered ap-ain-^t  Mrs.  Bracey  was  for  a  debt  contracted  by  herself, 
or  by  her  auth(M"ity,  and  for  necessaries  for  herself  and  for  her 
family,  and  therefore  is  void  for  want  of  jurisdiction.  That 
upon  a  scire  facias  issued  from  the  Common  Pleas,  on  a  trans- 
cript of  this  judgment,  want  of  jurisdiction  in  the  justice  may 
be  taken  advantage  of  by  Mrs.  Bracey  to  defeat  the  recovery 
of  a  judgniient  in  this  Court.  In  thus  deciding  we  think  we 
are  not  liable  to  the  charge  of  invading  a  region  free  from  our 
jurisdiction  (Lacock  vs.  White)  or  of  impugning  any  question 
decided  in  Boyd  vs.  Miller.  Any  other  conclusion  will  have 
the  effect  in  this  case  of  defeating  the  very  purpose  had  in 
view  in  the  passage  of  the  Act  of  nth  April,  1848. 

The  rule  in  this  case  is  made  absolute,  and  it  is  hereby  di- 
rected that  judgment  be  entered  for  the  defendants  non  ab- 
statife  veredicto. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


KAUFFMAN  et  al.  v.  FAHL. 

1.  Courts  of  Justice  will  not  lend  their  aid  to  enforce  a  contract 
founded  on  a  fraud. 

2.  When  a  purchaser  at  Sheriff's  sale  obtains  property  by  means  of 
a  confidence  reposed  in  him,  he  will  be  converted  into  a  trustee  ex 
maleficio. 

Walker,  J. 

This  is  a  proceeding  by  petition  under  the  Act  of  the  13th 
May,  1871  (Pam.  Laws,  P.  280)  to  obtain  possession  of  cer- 
tain real  estate  in  this  county,  sold  by  the  Sheriflf  to  W.  R. 
Schultz  and  G.  S.  Ebling  on  the  8th  November,  1879,  ^s  the 
property  of  the  defendant.     The  petition  sets  forth  that  plain- 
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tiffs  are  the  purchasers,  and  that  they  hold  a  deed  from  the 
Sheriff.  That  Henry  Fahl  was  the  defendant  in  the  execu- 
tion on  which  the  land  was  sold,  and  is  now  in  possession  of  it 
— that  he  has  had  three  months'  notice  of  such  sale,  and  was 
requested  to  deliver  possession  of  the  land  to  the  ])urchasers, 
which  he  has  neglected  and  refused  [306]  to  do.  The  de- 
fendant, Henry  Fahl,  has  filed  the  affidavits  of  his  two  sons 
as  an  answer  to  the  petition,  in  which  it  appears  that  he,  the 
said  Henry  Fahl,  is  an  old  man,  infirm  in  health,  and  cannot 
attend  court,  and  it  is  agreed  by  plaintiff's  counsel  that  these 
affidavits  shall  be  considered  and  treated  as  the  answer  of  the 
defendant.  In  this  answer  it  is  set  forth  that  the  Sheriff  sold 
this  property  to  the  said  W.  R.  Schultz  and  G.  S.  Ebling  for 
$2,615,  that  before  the  sale  they  agreed  with  the  defendant  to 
buy  in  the  property  for  him,  upon  his  paying  the  down  money, 
and  the  balance  of  the  purchase  money  on  the  17th  November, 
1880,  that  the  defendant  relying  upon  the  good  faith  of 
Schultz  and  EI)Iing,  made  no  provision  to  protect  his  interest, 
and  that  when  the  property  was  struck  down  he  paid  to  the 
Sheriff  $50,  as  required  by  the  conditions  of  sale.  That  af- 
terwards the  said  Schultze  and  Ebling,  without  notice  to  him 
and  without  his  knowledge,  directed  the  Sheriff  to  make  the 
deed  to  the  plaintiffs,  who  had  knowledge  of  this  agreement 
before  they  paid  the  balance  of  the  money  to  the  Sheriff.  That 
the  plaintiff  afterwards  sold  an  interest  in  this  land  to  John 
Long,  who  also  had  knowledge  of  this  agreement.  That  be- 
fore these  proceedings  were  instituted  Henry  Fahl,  the  defend- 
ant, tendered  to  the  plaintiffs,  and  also  to  John  Long,  the  sum 
of  $2,615,  with  interest  and  reasonable  costs,  &c.,  and  request- 
ed a  reconveyance  of  the  said  land  to  him.  which  they  refused 
to  make. 

The  answer  further  avers  that  the  real  estate  aforesaid, 
at  the  time  of  the  Sheriff's  sale,  was  worth  $4,500,  and  that 
several  persons  were  prevented  from  bidding  upon  the  proper- 
ty for  the  reason  that  it  was  bought  for  the  benefit  of  the  de- 
fendant. These  facts  are  sworn  to,  and  for  the  purposes  of 
this  rule  (being  in  the  nature  of  a  demurrer)  we  must  there- 
fore assume  them  to  be  true — especially  as  the  cause  was  ar- 
gued upon  the  facts  before  the  Court.  The  plaintiffs  on  the 
other  hand  contend  that  they  have  complied  with  all  the  re- 
quirements of  the  Act  of  1871,  and  are  entitled  to  the  pos- 
session of  the  land,  notwithstanding  the  answer  of  the  defend- 
ant, and  that  the  Court  under  the  law     should     so    decide. 
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Brown  vs.  Gray,  5  Watts,  17;  Dean  vs.  Connelly,  6  Barr,  248  r 
Act  6  of  April,  1880,  June  1836,  P.  Dig.  660.  Debozear  vs. 
Butler,  2  Grant,  417:  Act  of  13  May,  187 1,  P.  Laws,  p.  822; 
Pur.  Dig.  662,  PI.  143;  note  *'B.''  Cress  vs.  Reighter,  P.  D. 
loth  Exl.,  p.  662 ;  Cooper  vs.  Smith,  8  Watts,  536. 

This  position  is  no  doubt  correct  if  there  has  been  good 
faith  between  the  parties.  If,  however,  the  plaintiffs  have 
been  guilty  of  an  abuse  of  confidence  or  fraud,  they  would  not 
be  allowed  to  take  advantage  of  their  own  wrong,  for  there 
is  no  principle  of  law  better  established  than  that  a  Court  of 
Justice  will  not  lend  its  aid  to  enforce  a  contract  founded  upon 
a  fraud.  Gilbert  vs.  Hoffman,  2  Watts  66 ;  Swann  vs.  Scott, 
II  S.  &  R.,  164;  Thomas  vs.  Brady,  10  Barr,  164;  Scott  vs. 
Duffy,  2  Harris,  18-20;  Fowler  vs.  Scully,  22  P.  F.  S.,  456; 
Fisher  vs.  Saylor,  28  P.  F.  S.,  84;  Miller  vs.  Billman,  i 
Schuylkill  Legal  Record,  154.  The  defendant  contends  that 
under  the  facts  contained  in  his  answer  the  plaintiffs  arc  trus- 
tecs  ex  malefic  to,  and  where  the  trust  arises  in  fraud  it  vacates 
all  deeds,  private  and  judicial.  Beegle  vs.  Wentz,  5  P.  F.  S., 
369.  Gilbert  vs.  Hoffman,  2  Watts,  66.  McKennan  vs.  Pry, 
6  Watts,  137.  Hoffman  vs.  Strohecker,  7  Watts  86.  Jack- 
son vs.  Summerville,  i  Harris  359-369.  Martin  vs.  Ger- 
nandt,  7  Harris,  128-129.  Plumer  vs.  Reed,  2  Wr.  46.  [307] 
Maul  et  ux.  vs.  Rider,  i  P.  F.  S.,  337.  Sechrist's  Appeal,  16 
P.  F.  S.,  237.  Boynton  vs.  Housler,  23  P.  F.  S.,  453.  Faust 
vs.  Haas,  23  P.  F.  S.,  295.  Wolford  vs.  Harrington,  24  P. 
F.  S.,  311.  Wolford  vs.  Harrington,  5  Norris,  39.  The 
cases  of  Beegle  vs.  Wentz,  and  Faust  vs.  Haas,  supra,  in  our 
opinion  are  conclusive  upon  this  subject.  Intervention  is  not 
sought  here  to  relieve  the  defendant  from  a  hard  bargain,  en- 
tered intcj  with  his  eyes  open,  by  reason  of  his  folly,  his 
weakness,  or  his  necessities,  as  was  the  case  in  2  Atkins,  296. 
2  Cowan,  138.  2  Ves.,  Sr.,  516,  and  11  Wheat,  103,  (for 
the  defendant  has  performed  part  of  his  contract,  and  is  w^ill- 
ing  to  perftTm  the  rest),  but  on  the  principle  that  where  a  con- 
fidence is  reposed  in  one  who  abuses  it,  he  is  converted  into  a 
trustee  ex  maleficio.  But  the  answer  also  sets  forth  that  the 
property  which  was  sold  for  $2,615,  is  worth  $4,500.  In 
Sharp  vs.  Long  et  al.,  4  C,  433,  it  is  held  that  if  a  purchaser 
is  guilty  of  any  trick  or  device  in  obtaining  property  at  less 
than  its  value,  such  sale  is  invalid,  and  may  be  set  aside  with- 
out refunding  the  purchase  money  paid.     Riddle  vs.  Murphy^ 
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7  S.  &  R,,  230.  McCaskey  vs.  Graff,  11  Harris,  321.  In 
Shields  vs.  Miltenbcrger,  2  Harris,  ^8,  it  is  said:  "The  ab- 
sence of  authority  or  the  presence  of  fraud  utterly  frustrates 
the  operation  of  the  sale  as  the  raeans  of  transmission  of  title, 
and  avoids  it  from  the  beginning/'  Under  these  authorities 
(if  the  facts  stated  in  the  answer  be  true)  it  is  clear  that  the 
plaintiffs  are  trustees  ex  maleHcio  for  the  defendant,  and  not 
entitled  to  the  possession  of  the  land  by  virtue  of  the  Sheriff's 
deed,  as  against  the  defendant,  for  equity  will  not  permit  one 
to  hold  a  benefit  obtained  by  his  own  or  others'  fraud. 


ORPHANS'  COURT  OF  CHESTER  COUNTY. 


In  Re  JOSEPH  P.  WILSON'S  ESTATE. 

Where  land  Is  sold  by  order  of  Court  for  payment  of  debts,  Inter- 
est will  be  computed  on  the  liens  to  the  date  of  the  confirmation  of 
the  tale. 

Interest  after  that  date  will  not  be  allowed  as  a  claim  against  the 
personal  fund. 

The  rule  will  be  the  same  where  the  personal  fund  is  first  dis- 
tributed; the  amount  received  from  this  fund  will  be  deducted  in  dis- 
tributing the  proceeds  of  the  real  estate. 

The  law  regards  the  lien  as  paid  upon  the  confirmation  of  the  sale, 
though  the  money  remained  in  the  custody  of  the  law  later. 
Sur  exceptions  to  report  of  auditor. 
Pyle  &  Brown  held  two  judgments  against  the  estate  of 
Joseph  P.  Wilson,  deceased,  amounting  to  $4,500.    Out  of  the 
fund  derived  from  the  sale  of  the  real  estate  of  the  said  dece- 
dent, these  two  judgments  were  paid  in  full,  with  interest  up  to 
the  confirmation  of  the  sale.    Between  the  date  of  the  confirma- 
tion and  the  day  actual  payment  was  made  to  Pyle  &  Brown 
some  time  elapsed,  during  which  they  claim  that  they  should  be 
allowed  interest,  to  the  amount  of  ^6^,12^^    They.claim  a  divi- 
dend out  of  the  personal  fund,  on  the  amount  of  their  two  judg- 
ments, to  meet  this  interest  accruing  after  the  confirmation  of 
the  sale,  and  up  to  the  day  when  they  were  paid.    The  auditor 
disallowed  the  claim,  and  exceptions  were  taken  to  his  report. 
The  estate  proved  to  be  insolvent. 
Butler,  P.  J. 

All  that  Messrs.  Pyle  &  Brown  were  entitled  to  on  their 
judgments  was  the  principal,  with  interest  to  the  date  when 
the  sale  of  the  land  became  absolute,  through  confirmation  by 
the  Court.  Under  no  circumstances  [308]  could  they  get 
more.    It  is  true  that  the  personalty  constituted  the   primary 
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fund  for  paying  debts,  and  that  they  could  have  had  a  dividend 
from  this  source,  if  their  debt  had  not  been  fully  paid  before 
this  fund  came  up  for  distribution.  But  as  against  the  person- 
alty their  judgments  would  have  conferred  no  advantage;  they 
would  have  been  treated  as  common  creditors.  And  whatever 
was  received  would  have  been  deducted  in  distributing  the  pro- 
ceeds of  the  real  estate,  leaving  to  be  paid  from  this  source  the 
balance  of  principal  with  interest  to  the  date  before  stated.  Af- 
ter this  date  no  interest  accrued;  the  debtor's  property  liad 
been  taken  for  the  benefit  of  this  and  other  creditors,  and  con- 
verated  into  money.  Thereafter  it  was  held  in  custody  for  his 
and  their  use.  That  some  delay  occurred  in  obtaining  posses- 
sion of  it  was  no  fault  of  the  debtor  or  his  heirs.  The  same  de- 
lay occurs  in  all  cases  of  sales  of  land  by  the  sheriff.  There 
the  property  is  regarded  as  taken  absolutely  from  the  debtor 
at  the  time  of  sale,  in  advance  of  approval  by  the  Court;  and 
the  lien  creditors  are  never  paid  until  some  time,  and  often  not 
until  a  long  time  after.  And  yet  they  get  no  Interest  during 
the  interval.  In  contemplation  of  law  they  are  paid  when  the 
debtor  is  divested  of  his  property  for  their  benefit.  The  mis- 
take of  the  exceptors  is  in  supposing  that  any  interest  accrued 
after  the  sale  became  absolute  by  confirmation.  With  that  event 
the  debt  was  paid,  though  the  money  remained  in  the  custody 
of  the  law  for  some  time  later. 


COMMON    PLEAS  No.  4  OF  PHILADELPHIA. 


In  Re  PETITION  OF  JOHN  MERRY  TO   BECOME   A 

CITIZEN. 

A  petition  for  admission  to  citizenship  dismissed,  it  appearing  that 
the  petitioner  was  a  minor,  and  had  not  declared  his  intention  at  least 
two  years  previous  to  his  application,  or  proved  a  residence  of  five 
yeats. 

Briggs,  J.,  September  6,  i88o. 

This  petition  must  be  dismussed. 

The  petitioner's  evidence  shows  that  he  will  not  reach  his 
majority  until  some  time  next  month  (October).  The  petition 
is  founded  upon  the  Act  of  Congress  of  May  26th,  1824.  That 
Act  recjuircs  that  the  petitioner  shall  be  at  least  twenty-one 
years  of  aq^e  to  entitle  him  to  citizenship;  that  he  shall  have  re-* 
sided  in  the  United  States  at  least  five  years,  three  of  which 
must  be  prior  t(^  his  becomin^q^  of  a^e.    The  petitioner  being  a 
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minor,  he  has  no  status  under  the  Act  just  referred  to.  In  or- 
der that  I  may  not  be  misunderstood,  I  may  add,  that  under  the 
act  of  Congress  of  April  14th,  1802,  and  its  supplement,  a  per- 
son of  foreign  birth,  having  declared  his  intentions  after  two 
years'  residence  in  the  United  States,  and  having  resided  there- 
in for  five  years,  may,  upon  the  petition  of  his  guardian,  or  per- 
haps next  friend,  be  admitted  to  citizenship,  though  yet  a 
minor.  This  latter  Act  does  not  require  the  petitioner  to  be  of 
age,  but  is  does  require  that  he  should  have  declared  his  inten- 
tions at  least  two  years  previous  to  his  application,  and  also 
prove  a  residence  here  of  five  years. 

The  petitioner  not  bringing  himself  within  the  provisions 
of  either  of  these  Acts,  his  application  is  refused. 

Petition  dismissed. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[309]  PAYNE  V.  ULMER. 

1.  In  trespass  quare  clausum  fregit  the  defendant  may  shield  him- 
self by  showing  title  and  possession  in  a  third  party. 

2.  The  action  of  trespass  is  founded  on  possession,  which  has  al- 
ways at  least  qualified  property  annexed  to  it,  that  is  valid  until  a 
better  title  is  shown. 

3.  To  maintain  trespass,  there  must  be  in  the  plaintiff  either  ac- 
tual possession  or  the  right  to  immediate  possession  flowing  from  the 
right  of  property,  and  ae  must  have  been  deprived  of  it  by  the  tor- 
tious act  of  anolher. 

4.  The  plaintiff  under  his  showing  in  this  case  cannot  maintain 
his  action. 

Rule  for  Judgment  for  Defendant  non  obstante  veredicto. 
Bechtel,  J. 

This  is  an  action  of  trespass  qitarc  clausum  fregit  d.  b.  a., 
and  the  defendant  has  entered  a  plea  of  not  g"uihy.  The  more 
important  question  to  be  determined  is,  has  the  plaintiff  shown 
such  title  or  actual  possession  or  right  to  immediate  actual  pos- 
session, flowing  from  a  right  of  property,  as  will  enable  him  to 
maintain  his  action  The  defendant  made  no  claim  of  title  or 
authority,  and  occupies  the  position  of  a  trespasser,  and  conse- 
quently the  plaintiff  contends  that  he  cannot  set  up  the  title  of 
another  to  defend  himself  from  the  consecjuences  of  his  tor- 
tious act.  The  authorities  upon  this  subject  are  numerous,  and 
among  thein  we  find  the  cases  of  Stambaugh  vs.  Hollabaugh, 
10  S.  &  R.  357:  Townsend  vs.  Kerns,  2  Watts  i<So.  and  Bige- 
low  vs.  Lehr,  4  Watts  377.    From  these  cases  wj  gather,  as  the 
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general  doctrine,  that  a  party  in  possession  may  maintain  tres- 
pass against  a  wrong  doer,  and  the  latter,  on  the  plea  of  not 
guilty,  cannot  shelter  himself  under  the  title  of  a  third  person, 
he  should  specially  plead  such  title  and  aver  authority  in  him- 
self to  enter.  The  action  of  trespass  is  founded  on  possession, 
which  has  always  at  least  a  qualified  property  annexed  to  it, 
which  is  valid  until  a  better  title  is  shown.  The  plaintiff  hav- 
ing shown  a  possession  of  property,  the  subject  of  trespass,  the 
defendant  to  maintain  his  defence,  must  show  a  better  right  in 
himself,  he  may  Aot  rely  on  the  plaintiff's  want  of  title.'  It 
will  be  noticed  from  these  authorities  that  it  is  only  after  the 
plaintiff  has  shown  a  title  or  possession  in  himself,  that  he  can 
object  to  the  defendant  sheltering  himself  under  the  title  of  a 
third  party.  They  do  not  in  respect  tend  to  show  that  the  de- 
fendant may  not  dispute  both  the  title  and  possession  of  the 
plaintiff.  Nor  do  they  relieve  the  plaintiff  from  the  duty  of  es- 
tablishing his  right  to  maintain  the  action  which  he  has  insti- 
tuted. In  the  1st  vol.  of  Milliard  on  Torts  493,  note  **A/*  we 
are  told  that  the  defendant  has  a  right  to  prove  that  the  legal 
title  was  at  the  time  of  the  trespass  vested  in  a  third  person, 
and  that  the  plaintiff  was  not  in  possession.  Substantially  the 
same  doctrine  is  found  in  jMtemose  vs.  Huf smith,  9  Wr.  121. 
Whatever  may  be  the  defendant's  right  in  this  respect,  certain 
it  is  the  plaintiff  cannot  recover  in  trespass  simply  because  he  is 
the  plaintiff,  and  has  shown  that  the  defendant  committed 
[310]  a  trespass  upon  the  rights  of  some  one.  To  permit  this 
would  be  to  require  the  defendant  to  pay  twice  or  oftener,  the 
damages  occasioned  by  his  wrongful  act.  What  then  is  neces- 
sary upon  the  part  of  the  plaintiff  in  trespass  quarc  claiisiim 
f re  git  to  enable  him  to  maintain  his  action  ?  In  the  case  before 
us  plaintiff  seeks  to  recover  the  value  of  the  property  taken  by 
the  defendant,  not  simply  damages  for  disturbing  the  posses- 
sion. Justice  Coulter  in  Lewis  vs.  Carsaw,  3  Harris  31,  says : 
*To  maintain  and  support  the  action  of  trespass,  there  must 
be  in  the  plaintiff  either  actual  possession  or  the  right  of  imme- 
diate actual  possession  flowing  from  the  right  of  property." 
Justice  Thompson  in  Weitzel  vs.  Marr,  10  Wr.  464,  says,  "To 
maintain  trespass,  there  must  l>e  in  the  plaintiff  either  actual 
possession  or  the  right  to  immediate  possession  flowing  from 
the  right  of  property,  and  he  must  have  been  deprived  of  it  by 
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the  tortious  act  of  another/*  In  Waldron  vs.  Haupt,  12  Smith 
410;  Creps  vs.  Dunham,  19  Smith  459;  anl  Union  Petroleum 
Co.  vs.  BHven  Petroleum  Co.,  22  Sm.  173,  substantially  the 
same  ruling  is  found.  To  maintain  this  action  the  plaintiff 
gave  in  evidence  two  writings ;  in  the  first  this  language  occurs  : 
*'If  there  is  any  ice  in  the  levels  above  dam  No.  6,  we  will  make 
no  charge  for  it,  subject,  however,  as  to  cutting,  to  privileges, 
if  any,  heretofore  granted,  the  shipments  should  be  made  in 
cars,  &c."  The  other  writings  is  in  this  language :  **Mr.  I.  M. 
Payne  is  permitted  to  take  ice  from  the  canal  levels  above 
Schuylkill  Haven  to  be  loaded  into  boats  or  shipped  by  rail  to 
Philadelphia,  provided  no  previous  grant  has  been  given  by 
proper  authority  to  other  parties.'*  From  the  testimony  of  the 
plaintiff  it  appears  that  by  virtue  of  these  writings  he  claims  all 
the  ice  in  the  canal  levels  from  dam  No.  6  to  Port  Carbon,  a  dis- 
tance of  nearly  6  miles.  The  plaintiff  does  not  claim  that  he 
had  actual  ix)ssession  of  the  canal  level  from  which  the  ice  was 
removed,  nor  of  the  ice  itself,  but  that  he  had  the  right  of  im- 
mediate actual  possession.  The  right  to  immediate  possession 
must,  as  we  learn  from  the  authorities  above  cited,  be  a  right 
flowing  from  the  right  of  property.  What  right  of  property 
then  had  the  plaintiff  in  the  ice  in  question  ?  He  had  made  no 
absolute  purchase  of  it,  he  had  pafd  nothing  for  it,  and  he  has 
not  bound  himself  to  pay  anything  for  it.  He  entered  into 
contract  to  take  no  particular  ice;  nor  any  particular  quantity 
of  ice.  He  was  not  bound  by  virtue  of  these  wTitings  to  take 
any  ice.  It  is  true  he  had  permission  to  take  ice,  but  the  per- 
mission is  a  conditional  one;  for  wdiich  he  paid  no  considera- 
tion, and  in  consequence  of  which  he  had,  so  far  as  the  ice  in 
question  is  concerned,  made  or  incurred  no  expenditure.  He 
could  take  ice  only  upon  condition  that  he  shipped  it  to  Phil- 
adelphia. If  he  took  it  without  shipping  to  Philadelphia,  either 
by  boat  or  rail,  then  it  was  without  authority,  and  he  became 
a  trespasser.  Hence  his  right  to  take  possession  of  the  ice  did 
not  flow  from  a  right  of  property,  but  was  the  means 
through  which  he  might  comply  with  the  condition  attached  to 
his  authority  and  thereby  acquire  a  property  in  the  ice.  This 
construction  of  his  written  permission  accords  with  his  under- 
standing of  it  as  he  expressed  it  in  his  testimony  when  he  said, 
"the  consideration  was  that  I  w^as  to  load  it  either  on  cars  or 
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boats  and  ship  to  Philadelphia  over  canal  or  by  P.  &  R.  R., 
the  freight  was  $1.70  per  ton."  The  permission  given  the 
plaintiff  in  this  case  is  in  some  respects  not  unlike  that  given  in 
Creps  vs.  Dunham,  19  Sm.  459.  In  that  case  the  contract  con- 
ferred (upon  one  named)  Hatch,  a  right  to  cut  timber  upon 
certain  lands,  [311]  and  convert  it  into  staves,  which  were  not 
to  be  removed  until  a  certain  price  per  thousand  was  paid.  It 
was  held  that  although  Hatch  had  the  right  to  enter  upon  the 
land,  cut  the  timber  and  actually  convert  it  in  staves,  yet  it 
did  not  give  him  either  the  actual  possession  of  the  staves  or  the 
right  of  immediate  possession.  And  while  Hatch  might  as- 
sign his  right,  yet  his  assignee,  though  he  went  upon  the  land 
and  counted  the  staves  w^hich  he  claimed  to  have  purchased,  did 
not  obtain  either  possession  or  the  right  of  immediate  posses- 
sion, and  consequently  could  not  maintain  trespass  against  the 
Sheriff  who  sold  them  as  the  property  of  another.  This  ruling 
accords  to  some  extent  w^ith  that  to  be  found  in  Johnstown  Iron 
Co.  vs.  Cambria  Iron  Co.,  8  Casey  241,  and  Dark  vs.  Johnston, 
5  Smith  163.  Rut  there  is  another  condition  attached  to  the 
authority  or  permission  granted,  ''provided  no  previous  grant 
has  been  given  by  proper  authority  to  other  parties,"  says  the 
writing.  There  is  nothing  in  the  testimony  to  show  whether 
or  not  any  previous  grant  was  given ;  this  we  think  a  matter  of 
importance,  for  if  a  previous  grant  exists  for  the  ice  in  ques- 
tion, then  the  very  authority  or  title  which  the  plaintiff  invokes 
to  sustain  his  action,  is  to  be  found  in  another;  and  surely  the 
defendant  cannot  be  made  to  pay  for  his  wrong,  both  to  this 
plaintiff  and  such  other  one.  We  are  inclined  to  the  opinion 
that  it  was  the  duty  of  the  plaintiff  to  show  as  part  of  his  case, 
that  no  such  previous  grant  had  been  given.  One  conclusion, 
therefore,  is  that  the  writing  in  question  is  but  a  conditional  li- 
cense or  permission,  and  entirely  different  from  a  contract  of 
purchase  or  a  lease.  In  Funk  vs.  Haldeman,  3  Sm.  229,  Wood- 
ward, C.  J.,  discussed  this  subject  and  says,  "there  is  a  great 
distinction  between  a  lease  of  mines  and  a  license  to  work 
mines.  The  former  is  a  distinct  conveyance  of  an  actual  inter- 
est in  lands,  while  the  latter  is  only  a  mere  incorporated  right 
to  be  exercised  in  the  lands  of  others.  It  is  a  profit-a-prendre, 
and  may  be  held  apart  from  the  possession  of  land.  *  *  * 
And  though  the  licensee  will  certainly  be  entitled  to  search  and 
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dig  for  mines,  according  to  the  terms  of  the  grant,  and  appro- 
priate the  produce  to  his  own  use,  on  payment  of  the  stipulated 
rent  or  proportion,  yet  he  will  acquire  no  property  in  the  miner- 
als till  they  are  severed  from  the  land,  and  have  thus  become 
liable  to  l)e  recovered  in  an  action  of  trover."  At  the  time  of 
the  trespass  there  had  been  no  severing  of  the  ice  by  the  plain- 
tiff, there  was  no  actual  possession  in  him.  he  had  no.such  title tc^ 
the  ice  as  would  give  him  constructive  possession,  or  the  right 
of  immediate  actual  possession,  flowing  from  the  right  of  prop- 
erty, and  consequently  cannot  maintain  trespass.  The  conclu- 
sum  to  which  we  have  arrived  renders  it  uhnecessary  to  deter- 
mine whether  or  not  the  Navigation  company,  under  its  char- 
ter, ever  had  any  property  in  the  ice  which  formed  upon  its 
canal  levels,  any  more  than  it  had  in  the  ice  which  formed  on 
the  river  Schuylkill  adjoining,  or  whether,  by  its  lease  to  the  P. 
&  R.  R.  Co.,  it  transferred  any  right  of  property  to  the  ice.  If 
the  defendant  has  trespassed  upon  the  rights  of  these  corpora- 
tions, they  have  their  remedy. 

And  now,  April  6,  1880,  the  rule  is  made  absolute,  and 
judgment  is  entered  for  defendant,  non  obstante  veredicto. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[312]     BRANDON,  TO  use.  &c.,  v.  LAWRENCE. 

A  venditioni  exponas  cannot  be  issued  upon  a  judgment  after  the 
expiration  of  five  years  from  the  entry  of  such  judgment  unless  re- 
vived by  scire  facias,  or  by  agreement,  even  though  a  fieri  facias  has 
been  sued  out,  and  unless  fixed  within  the  statutory  period.     By  the 
expiration  of  the  lien  of  the  judgment  the  lien  of  the  execution  Is  gone. 
Davis  vs.  Ehrman,  8  H.  256  followed. 
Rule  to  set  aside  the  Venditioni  Exponas. 
\V.\LKER,  J. 

In  this  case  a  judgment  for  $300  was  obtained  against  the 
defendant  and  entered  on  5  April,  1875.  A  ft.  fa.  was  issued  to 
March  T.,  1876,  and  a  levy  made  upon  the  defendant's  real  es- 
tate. The  property  was  extended  and  rental  fixed  at  $120  per 
annum.  On  22  July,  1880,  the  above  venditioni  exl^ojia^  was 
issued  and  the  real  estate  of  defendant  is  advertised  to  be  sold 
by  the  sheriff.  The  reason  assigned  for  setting  aside  this  writ 
is  that  it  was  issued  more  than  five  years  after  entry  of  the 
judgment.  The  ist  sec.  of  the  act  of  June,  1836  (  P.  Laws.  p. 
761,  Pur.  Dig.   634,  pi.  i)    provides  that   "execution   of  any 
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judgment  may  be  had  at  any  time  within  a  year  and  a  day  from 
the  first  day  of  the  term  at  which  it  was  rendered/'  and  the 
4th  sec.  of  the  act  of  i6  April,  1845,  (Pur.  Dig.  634,  PI.  2; 
P.  Laws  p.  538)  further  provides  that  "it  shall  not  be  deemed 
error  to  issue  any  writ  of  execution  on  a  judgment  in  any 
Court  which  has  not  been  revived  within  a  year  and  a  day,  if 
the  same  have  been  revived  within  five  years."  The  plaintiff 
contends  that  the  Act  of  Assembly  does  not  apply  to  a  writ  of 
venditioni  exponas,  after  a  fi.  fa.  has  been  issued,  levy  made 
and  land  extended  within  the  statutory  period  of  five  years 
from  entry  of  judgment.  This  is  the  precise  question  now  be- 
fore us.  In  Manufacturers'  Bank  vs.  Frederickson,  2  Miles 
70,  under  the  act  of  1836,  if  a  year  and  day  have  elapsed  since 
the  entry  of  a  judgment  by  agreement,  the  plaintiff  cannot  is- 
sue execution  without  a  scire  facias,  although  the  agreement 
for  judgment  specifies  that  it  is  to  be  without  stay  of  execution 
or  appeal.  See  also  Dodge  vs.  Casey,  i  Miles  13.  In  Shaw  vs. 
Richards,  2  Miles  103,  it  was  held  that  a  sci.  fa,  post  annum  et 
diem  qua  ex  non  is  not  necessary  under  the  ist  and  2d  sections 
of  the  act  of  i6th  June,  1836,  relative  to  executions  where  an 
execution  has  once  been  regularly  issued.  In  Lewis  vs.  Smith, 
2  S.  &  R.  142,  it  was  held  that  if  arrexecution  be  issued  within 
a  year  and  a  day  after  judgment,  an  alias  execution  may  be  is- 
sued at  any  time  afterwards  without  a  sci.  fac,  to  revive  the 
judgment,  though  the  first  writ  was  not  returned,  provided  con- 
tinuances by  vicecomcs  non  nisit  brez'C  be  entered.  It  was 
formerly  held,  that  the  five  years  in  which  it  was  necessary  to 
sue  out  a  sci.  fa.  to  revive  a  judgment  under  the  2nd  section  of 
the  act  of  1798  (Pur.  Dig.  819,  pi.  3;  3  Smith's  Laws,  331), 
1>egan  to  run  where  there  was  a  stay  of  execution  from  the  ex- 
piration of  the  period  during  which  the  execution  was  sus- 
pended. Pennock  vs.  Hart,  8  S.  &  R.,  369.  And  in  Com.  vs. 
McKesson,  13  S.  &  R.  144,  it  was  said  that  a  iieri  facias  regu- 
larly issued  and  returned  by  the  sheriff  levied  on  a  particular 
tract  of  land  of  the  defendant,  preserves  the  lien  of  a  judgment 
beyond  the  five  years,  though  no  scire  facias  be  issued.  These 
and  others  of  like  nature  were  decisions  under  the  act  of  1798. 
[313]  But  since  the  passage  of  the  act  of  26th  March,  1829,  the 
law  is  settled  otherwise.  Ebright  vs.  Bank,  i  Watts  397; 
Davis  vs.  Ehrman.  8  Harris,  256.     In  Comely  vs.  Ressel  i 
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Phila.  402,  the  execution  was  set  aside,  it  appearing  that  it  had 
issued  more  than  13  years  after  date  of  judgment.  The  judg- 
ment on  a  scire  facias  like  the  one  it  is  employed  to  revive,  is 
*'quod  recuperet,"  and  the  same  presumption  of  payment  from 
time  follows  the  one  as  the  other.  Dailey  vs.  Straus,  2  Penna. 
401.  Ames  Plough  Co.  vs.  Lloyd,  2  W.  Notes  488.  In  Jame- 
son's Appeal,  6  Barr  280,  it  was  said  that  the  act  of  1827 
changed  the  whole  face  of  the  lien  on  that  subject  by  cutting  off 
any  pretence  of  lien  except  that  of  judgment,  revived  at  proper 
intervals  by  scire  facias  or  agreement ;  in  consequence  of  which 
it  became  necessary  to  revive  from  time  to  time,  though  execu- 
tion were  levied,  till  the  land  was  actually  turned  into  money. 
When  one  suffered  his  land  to  be  sold  upon  an  execution,  the 
judgment  upon  which  it  issued  being  more  than  5  years  old, 
and  not  revived  by  scire  facias,  neither  he  nor  those  claiming 
under  him  can  afterwards  in  a  collateral  proceeding  be  permit- 
ted to  call  in  question  the  validity  of  the  sale ;  and  the  Court  say, 
had  the  objection  been  made  by  the  defendant  in  proper  time 
the  execution  against  him  must  have  been  set  aside.  Hind  vs. 
Scott,  T  Jones  19.  But  since  the  Act  of  26th  March,  1827  (P. 
Laws,  129,  Pur.  Dig.  820,  pi.  5),  limiting  the  lien  of  judgments 
on  real  estate,  nothing  but  an  amicable  revival  or  the  issuing  of 
a  scire  facias  within  the  5  years  from  the  entry  of  the  judg- 
ment will  continue  its  lien  beyond  that  period.  The  issuing  of 
a  fi,  fa,  within  such  period,  and  levying  on  the  land,  will  not  ex- 
tend the  lien  beyond  the  five  years,  for  so  long  a  period  as  to 
allow  a  sale  to  be  affected.  A  fi.  fa.  does  not  create  a  lien  on 
the  land,  distinct  from  and  independent  of  the  lien  of  the  judg- 
ment ;  the  lien  of  the  execution  is  gone.  Davis  vs.  Ehrman,  8 
H.  256;  Davis  vs.  Ehrman,  4  Clark  523.  In  Stephens'  Appeal,  2 
Wr.  9,  it  was  held  that  after  the  lien  of  a  judgment  is  gone,  a 
seizure  and  extent  of  lands  on  an  execution  upon  it  will  not 
continue  the  lien,  though  made  while  it  existed  between  the 
parties  to  it.  From  the  language  and  spirit  of  the  Act  of  As- 
sembly, and  the  decisions  upon  this  point,  the  writ  in  the  pres- 
ent case  has  been  improperly  issued,  and  therefore  as  the  appli- 
cation has  been  made  in  time,  it  must  be  set  aside. 
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COLRT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


UXIOX  REFORMED  AND  LUTHERAN  CONGREGA- 
TION OF  THE  JERUSALEM  CHURCH.  OF 
NORTH  MANHEIM  TOWNSHIP. 
V.  ISAAC  STRAUCH. 

S.  was  treasurer  of  a  church  corporation,  who  served  without  com- 
pensation, and  whose  duty  was  merely  to  receive  and  pay  out  In  the 
exercise  of  his  own  discretion  he,  as  trustee,  Invested  money  of  the 
corporation  In  bonds  on  which  he  was  paid  interest.  This  Interest  he 
deposited  as  trustee  In  a  bank  which  was  in  good  reputation  up  to  the 
time  of  its  failure.  In  a  suit  brought  against  him  by  the  congrega- 
tion: Held,  that  he  was  not  liable  for  the  loss  of  the  money  deposited 
in  bank:  Held,  further,  that  as  to  the  other  moneys  of  the  congrega- 
tion, he  was  bound  to  pay  them  over  to  his  successor,  elected  in  ac- 
cordance with  the  provisions  of  the  charter,  together  with  any  inter- 
est he  had  received  thereon. 

Tried  before  the  Honorable  Cyrus  L.  Pershing.  P.  J., 
without  a  jury. 

The  facts  of  the  case  were  as  follows : 

From  the  evidence,  and  the  admitted  facts  in  this  case,  I 
find  that  in  the  year  1826  a  charter  was  granted  to  the  "United 
German  Lutheran  and  [314]  Reformed  Congregation,  in  Man- 
heim  township,  Schuylkill  county."  The  membership  of  this 
organization  is  composed  of  two  distinct  denominations,  occu- 
pying the  same  house  of  worship,  each  of  which  has  its  own 
pastor  who  officiates  alternately.  At  the  date  of  the  charter 
the  church  structure  was  a  frame  building,  which  was  also  used 
for  school  purposes,  erected  on  land  owned  by  a  corporation. 
The  election  for  officers  of  the  corporation  was  fixed  by  the 
charter  to  be  held  on  the  first  day  of  January  in  each  year,  of 
which  previous  notice  was  to  be  given.  The  term  for  which 
the  treasurer  holds  office  is  three  years. 

In  1865  the  corporation  sold  timber  from  its  land,  the  pro- 
ceeds of  which,  $602,  were  paid  over  to  Isaac  Strauch,  the  de- 
fendant in  this  action,  who  was  then  and  afterwards  continued 
to  be  treasurer  of  this  organization,  his  last  undisputed  election 
having  taken  place  on  January  ist,  1876.  Mr.  Strauch  invest- 
ed $600  of  this  money,  as  trustee  of  the  congregation,  in  a 
county  bond.  Upon  this  he  was  paid  interest  from  time  to 
time  which  he  deposited  as  trustee,  separately  from  his  own  ac- 
count, in  the  Miners'  Trust  Company  Bank,  of  Pottsville,  less 
$72  paid  out  by  him  for  repairs  to  the  church.  At  the  time  of 
the  failure  of  this  bank  the  amount  of  these  deposits   to   Mr. 
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Strauch's  credit  as  trustee  was  $402.82.  This  investment  and 
these  deposits  were  made  by  the  treasurer  in  the  exercise  of  his 
own  judgment,  without  the  direction  of  the  corporation.  The 
reputation  of  the  bank  as  a  solvent  institution  up  to  the  time  of 
its  suspension  was  good.  The  treasurer,  Strauch,  rendered 
his  services  without  compensation.  No  demand  was  made 
upon  him  to  pay  over  this  money  prior  to  the  time  the  bank 
closed  its  doors.  The  principal  now  in  the  hands  of  the  defen- 
dant is  represented  by  three  bonds,  one  of  $500,  and  two  for 
$100  each;  all  bearing  date  April  ist,  1879,  with  interest  at  the 
rate  of  five  per  cent.  The  county  having  refunded  its  bond- 
ed debt  at  a  lower  rate  of  interest,  these  bonds  were  received  in 
lieu  of  the  original  bond  and  its  accepted  interest. 

The  wants  of  the  United  Congregation  requiring  a  new 
church  edifice,  it  was  decided  that  it  should  be  built  on  the 
ground  already  owned  by  the  corporation.  Up  to  this  point 
there  was  unanimity.  This  controversy  has  its  root  in  the  par- 
ticular location  on  which  the  new  building  was  erected.  The 
facts  as  developed  by  the  evidence  are  as  follows :  A  building 
committee  was  appointed  which  with  the  church  council  held  a 
meeting  on  March  i6th,  1877,  to  fix  on  a  location  for  the  con- 
templated new  church.  A  proposition  to  erect  it  in  frontj  near 
the  turnpike,  was  defeated.  It  was  then  proposed  that  the  loca- 
tion should  be  ''between  the  old  church  and  the  creek  north  of 
It."  This  was  carried  unanimously,  Mr.  Strauch,  who  was  one 
of  the  building  committee,  voting  for  it.  This  is  where  the  new 
church  was  afterwards  built. 

By  request,  Mr.  Strauch,  in  whose  custody  it  was,  produc- 
ed the  charter  at  a  joint  meeting  of  the  building  committee  and 
church  council,  held  March  21st,  1877.  On  examining  it  a  mo- 
tion was  adopted  **to  withdraw  all  proceedings ;"  and  another 
motion  was  carried  requesting  the  announcement  to  be  made, 
"that  the  congregation  shall  take  a  vote  to  take  steps  toward 
building  a  new  church."  This  was  done  because  it  was  thought 
such  action  by  the  congregation  was  necessary  under  the  char- 
ter. 

This  w^as  followed  by  a  meeting  of  the  congregation,  held 
April  8th,  1877,  at  which  loi  votes  were  cast,  54  of  which 
were  in  favor  of  erecting  [315]  the  church  on  the  front  of  the 
lot,  and  47  in  favor  of  building  it  in  the  rear.    The  uniform 
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practicce  of  the  congregation  has  been  to  limit  the  right  to  vote 
to  the  qualified  male  members.  A  building  committee,  of 
which  defendant  was  one,  was  appointed  on  April  14th,  1877. 
They  met  on  April  22d,  and  on  footing  up  the  amount  sub- 
scribed for  the  erection  of  a  new  church  in  front,  found  it  was 
about  $2,400.  In  the  language  of  the  minutes,  '*the  commit- 
tee then  scattered  without  any  further  prospects."  This  was  ex- 
plained by  the  testimony  to  mean,  that  the  money  subscribed 
was  insufficient  to  warrant  the  undertaking,  and  that  this  was 
the  expressed  opinion  of  the  defendant  himself.  None  of  these 
subscriptions  were  afterwards  collected,  nor  was  any  attempt 
made  to  collect  them. 

After  this  failure  three  members  of  the  congregation, 
Gideon  Bast,  Haman  and  J.  H.  Butz,  of  their  own  volition, 
made  an  effort  to  procure  subscriptions  for  erection  of  a  new 
church  building  on  the  rear  of  the  lot.  By  the  29th  of  April 
subscriptions  were  reported  to  the  amount  of  $3,480.  and  it  was 
then  determined  to  proceed  with  the  undertaking.  The  church 
vestry  or  council,  at  a  meeting  held  the  same  day,  gave  its  con- 
sent. Work  was  commenced  on  the  site  where  the  church 
now  stands,  on  May  15th,  1877,  subsequent  subscriptions  sw-ell- 
ed  the  amount  to  about  $7,000.  No  meeting  of  the  congrega- 
tion was  held  which  directly  reversed  or  rescinded  the  action 
taken  on  8th  April,  1877,  by  which  a  majority  voted  in  favor 
of  the  location  in  front.  The  new  church  was  built  by  the  con- 
gregation. The  vestry  or  council  appointed  a  committee  to 
superintend  the  progress  of  the  building,  and  they  appointed 
Haman  to  take  charge  of  the  work.  The  new  church  was 
first  occupied  in  June,  1878,  about  which  time  the  old  frame 
building  was  torn  down ;  of  all  these  proceedings  the  defen- 
dant had  knowdedge.  No  attempt  was  made  to  arrest  them  be- 
yond putting  a  notice  on  the  door  of  the  old  church,  which  had 
reference  to  the  removal  of  that  building. 

Sometime  in  1878,  after  the  occupancy  of  the  new  church, 
a  committee  demanded  from  Mr.  Strauch  the  money  in  his 
hands.  A  congregational  meeting  was  also  held,  at  the  time 
not  clearly  shown,  but  after  notice  for  four  weeks,  at  which  109 
votes  were  cast,  all  in  favor  of  appropriating  the  moneys  in  the 
hands  of  Mr.  Strauch,  as  treasurer,  towards  the  payment  of  the 
new  church. 
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At  the  regular  election  of  the  corporation  held  January  ist, 
1879,  J.  H.  Butz  was  elected  treasurer  in  place  of  Mr.  Strauch. 
He  made  a  demand  on  Mr.  Strauch  for  the  books,  papers  and 
moneys  of  the  congregation,  who  refused  to  deliver  them. 
Strauch  himself  testifies  to  numerous  demands  made  upon  him. 
To  these  he  gave  various  answers,  at  one  time  denying  that  the 
congregation  which  worshipped  in  the  new  church  was  the  **old 
congregation"  whose  money,  papers,  &c.,  he  held;  at  another 
time  saying  that  he  could  not  pay  over  under  the  circumstances 
till  the  Court  decided  the  question.  To  others  he  said  he  would 
pay  over  the  money  as  soon  as  his  time  as  treasurer  had  ex- 
pired. He  still  retains  the  money,  books  and  papers,  and  claims 
that  he  was  re-elected  treasurer  at  a  meeting  attended  by  8  or 
TO  persons,  held  at  his  office,  in  his  mill,  of  which  no  previous 
notice  was  given. 

From  the  testimony  of  Rev.  Jacob  Kline,  the  pastor  of  the 
Reformed  branch  of  the  United  Congregation,  it  appears  that 
his  voting  members  (males)  in  1876  numbered  151,  of  whom 
9  to  1 1  withdrew  on  account  [316]  of  the  new  church  being  lo- 
cated where  it  now  stands.  Rev.  Mr.  Koone,  pastor  of  the  Luth- 
eran branch,  at  that  date  had  200  communicants,  of  whom  only 
2  or  3  withdrew  for  the  reason  mentioned.  The  whole  number 
of  adherents  to  the  congregation  worshipping  in  the  new 
church,  under  their  dual  charge,  is  upwards  of  400.  It  is 
claimed  by  the  defendant  that  40  males  signed  a  paper  request- 
ing him  to  retain  the  money  in  controversy  for  the  purpose  of 
erecting  a  church  in  front,  but  the  evidence  shows  that  a  por- 
tion of  these  were  not  voters  under  the  charter.  Some  of  those 
who  left  in  consequence  of  their  dissatisfaction  with  the  loca- 
tion of  the  new  church  rented  a  church  building,  belonging  to 
the  Episcopalians,  in  the  borough  of  Cressona,  where  they  meet 
for  worship.  The  main  body  of  the  **United  German  Lutheran 
and  Reformed  Congregation,''  incorporated  under  that  name, 
worship  in  the  new  church,  erected  on  its  own  land,  retaining 
the  same  pastors  that  ministered  in  the  old  church,  and  under 
the  same  rules  and  regulations,  regularly  kept  and  maintained, 
that  existed  at  the  time  the  union  was  entered  into. 

This  suit  was  directed  to  be  brought  at  a  meeting  of  the 
congregation,  as  provided  in  the  charter. 


Digitized  by 


Google 


442  UNlt)N  REFORMED  CHURCH  V.  ISAAC  STRAUCH. 

Messrs.  Geo.  R.  &  S.  H.  Kaercher,  counsel  for  the  plain- 
tiff, requested  the  Court  to  find  under  all  the  evidences 

1.  That  the  plaintiff  is  entitled  to  recover  in  this  action  the 
full  amount  of  its  claim  against  the  defendant. 

Answered  in  the  negative  by  the  Court. 

2.  That  the  defendant  is  not  entitled  to  any  deduction 
from  the  amount  claimed  by  the  plaintiff  by  reason  of  the  loss 
of  the  moneys  deposited  at  the  Trust  Company. 

Answered  in  the  negative  by  the  Court. 
Mr.  Bartholomew,  for  the  defence,  verbally  made  the  fol- 
lowing points : 

1.  The  plaintiff  has  no  right  to  maintain  this  suit  under 
the  charter  and  the  evidence. 

Answered  in  the  negative  by  the  Court. 

2.  If  the  Court  shall  find  that  Jonathan  H.  Butz  was  le- 
gally elected  the  successor  of  Isaac  Strauch  as  trustee  for  this 
church,  he  had  no  right  to  demand  or  receive  more  than  the  or- 
iginal amount  received  by  Isaac  Strauch,  there  having  been  no 
direction  to  invest  said  fund,  and  said  money  having  been  sub- 
ject to  appropriation  by  the  regularly  constituted  church  au- 
thority at  any  time  after  such  deposit. 

Under  the  facts  of  this  case,  this  point  is  answered  in  the 
negative  by  the  Court. 

3.  That  the  only  legal  demand  made  on  defendant  was  af- 
ter the  election  of  his  successor,  and  his  refusal  to  pay  at  that 
time  would  only  make  him  liable  for  interest  from  that  date  on 
the  sum  originally  received  by  him. 

As  a  whole  this  is  answered  in  the  negative.  Whatever 
interest  he  received  on  the  church  funds  in  his  hands,  he  should 
account  for  without  reference  to  the  date  when  it  w^as  paid  to 
him. 

4.  That  the  money  deposited  by  the  defendant  in  the 
Miners'  Trust  Company  Bank  was  a  deposit  in  an  institution 
of  good  credit ;  that  it  was  deposited  by  Isaac  Strauch  as  a  trus- 
tee for  plaintiff,  and  if  the  Court  [317]  should  hold  that  he 
was  responsible  for  the  $700  invested  in  county  bonds,  he 
would  not  be  responsible  for  loss  of  the  amount  so  deposited  by 
reason  of  the  failure  of  the  bank.  Said  money  not  having  been 
placed  there  as  an  investment  in  the  stock  of  said  institution, 
nor  said  deposit  giving  any  right  to  the  defendant,  or  his 
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cestqui  que  trust,  of  participating  in  the  profits  of  said  institu- 
tion ;  it  being  placed  there  simply  for  the  safekeeping. 

Affirmed  by  the  Court. 

Pershing,  P.  J. 

At  the  time  this  suit  was  brought,  and  at  the  time  of  the 
trial,  the  charter  of  the  corporation,  plaintiff,  was  in  the  pos- 
session of  the  defendant,  who  produced  it  on  the  trial,  and  by 
whom  it  was  offered  in  evidence.  Counsel  for  the  plaintiff  at 
once  moved  to  amend  the  title  of  the  suit,  and  this  was  allowed 
by  the  Court. 

The  sole  ground  of  contention  in  the  congregation  was  in 
reference  to  the  location  of  the  new  church  edifice  which  it  now 
occupies.  Because  it  was  built  on  the  rear  and  not  in  the  front 
of  the  lot,  a  few  of  the  members  took  offence  and  separated 
themselves  from  the  great  body  of  their  fellow  members.  These 
seceders,  or  a  portion  of  them,  have  since  attended  worship  in 
a  house  rented  for  that  purpose  in  Cressona.  In  no  sense  can 
they  institute  the  true,  original  corporate  body.  The  money  re- 
ceived by  the  defendant  as  treasurer  of  the  United  Congrega- 
tion cannot  be  retained  by  him  under  his  pretended  re-election 
to  the  office  by  their  meeting  held  at  his  mill  on  the  first  day  of 
January,  1879.  On  that  day  Jonathan  H.  Butz  was  elected  the 
treasurer  of  the  congregation  at  its  regular  annual  meeting, 
held  at  the  proper  place,  in  pursuance  of  the  directions  of  the 
charter.  He  had  the  legal  right  to  demand  of  his  predecessor, 
Strauch,  the  papers,  books,  moneys,  &c.,  of  the  corporation, 
and  the  reasons  given  by  the  latter  for  his  refusal  to  surrender 
them  we  must  regard  as  mere  subterfuges.  The  congregation, 
with  knowledge  of  all  the  facts,  not  only  contributed  $7,000  for 
the  erection  of  the  new  building  on  the  site  it  now  occupies,  but 
at  a  meeting,  regular  in  all  respects,  by  a  unanimous  vote,  ap- 
propriated the  money  in  the  hands  of  defendant  towards  the 
payment  of  its  cost.  This  must  be  regarded  as  a  ratification  of 
the  location  of  the  house  at  the  rear  of  the  lot,  and  a  repeal  of 
the  former  action  by  which,  by  a  small  majority,  it  had  been  de- 
termined to  build  it  in  front,  a  project  which  failed  for  want  of 
sufficient  pecuniary  support.  Work  on  the  building  as  it  now 
stands  was  permitted  to  go  on  "from  foundation  to  turret," 
without  a  single  step  having  been  taken  to  arrest  it  in  a  legal 
-way. 
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The  evidence,  I  think,  presents  the  single  question,  of  how 
much  the  plaintiff  has  a  right  to  recover  from  the  defendant. 
This  involves  more  especially  his  liability  to  account  for  the 
money  deposited  in  the  Miners'  Trust  Company  Bank,  which 
failed  some  time  in  the  year  1876. 

There  is  nothing  in  the  charter  which  requires  the  treasur- 
er (who  is  not  named  as  a  charter  officer)  to  invest  the  corpora- 
tion funds  or  to  pay  interest  upon  them.  The  defendant  seems 
to  have  been  actuated  by  a  desire  to  make  this  fund  arising 
from  the  sale  of  timber  remunerative  to  the  congregation.  That 
his  object  was  not  personal  gain  is  shown  by  the  fact  that  his 
investments  in  the  bonds  of  the  county,  and  deposits  in  bank, 
were  not  made  in  his  own  name,  but  as  trustee  of  this  corpora- 
tion. [318]  For  his  individual  deposits  the  bank  kept  a  sep- 
arate account.  So  far  as  he  was  a  trustee  it  was  merely  to  pay 
over  and  therefore  was  not  liable  for  interest  until  after  a  de- 
mand. Knight  V.  Reese,  2  Dall.  182.  Having,  however,  by 
his  voluntary  action,  invested  the  money  of  the  corporation 
and  made  a  profit  on  it,  this  belongs  to  the  corporation,  and  this 
is  admitted  by  the  defence.  It  is  not  claimed  that  the  defen- 
dant did  not  use  diligence  to  make  the  fund  productive,  nor 
alleged  that  he  received  more  interest  than  he  accounted  for  on 
the  trial.  He  served  the  congregation  without  pay.  He  was 
not,  therefore,  a  bailee  for  hire,  as  trustee,  executors  and  ad- 
ministrators, who  claim  compensation  for  their  services,  are 
held  to  be.  What  then  is  the  measure  of  defendant's  liability  ? 
Usually  persons  acting  in  a  fiduciary  capacity,  as  trustees  or  ex- 
ecutors, stand  in  the  same  position  as  regards  liability  for  the 
property  entrusted  to  their  care,  with  bailees  and  agents  gener- 
ally, and  are  only  answerable  for  actual  or  constructive  negli- 
gence, or  wilful  misconduct.  They  are  not,  therefore,  respon- 
sible for  a  loss,  unless  it  has  been  occasioned  by  their  own 
wrong,  or  when  they  are  in  default  for  not  having  interfered 
to  prevent  it.  Taylor  vs.  Benham,  5  Howard  233.  Trustees 
or  executors  are  bound  to  take  the  same  care  of  trust  property 
as  they  would  of  their  own ;  and  if  they  have  done  so,  they 
will  not  be  liable  for  any  accidental  loss,  as,  for  instance,  by  a 
robbery  of  the  property  while  in  their  own  possession  (Morley 
vs.  Morley,  2  Ch.  Cas.  2),  or  by  robbery  or  loss  whilst  in  the 
possession  of  others  with  whom  it  has  in  the  ordinary  course* 
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of  business  been  intrusted.  In  Jones  vs.  Lewis,  2  Ves.  240,  Lord 
Hardwicke  said :  "1  do  not  know  that  a  bailee,  executor,  admin- 
istrator or  trustee  are  bound  to  keep  goods  always  in  their  own 
hands.  They  are  to  keep  them  as  their  own,  and  take  the  same 
care.  If,  therefore,  a  man  lodged  trust  money  with  a  banker, 
if  lost,  the  Court  has  in  many  cases  discharged  the  trustee,  es- 
pecially if  lost  out  of  the  banker's  hands  by  robbery."  So  ex- 
ecutors or  trustees  will  not  l)e  liable,  if,  in  the  ordinary  dis- 
charge of  their  duty,*  they  deposit  the  assets  in  a  bank,  although 
the  bank  may  fail.  Johnston  vs.  Newton,  ii  Hare  160;  Wilks 
vs.  Groom,  3  Drewry  584:  Sec.  3  L.  C.  E.,  *729,  740. 

In  all  cases  of  general  agency,  whether  that  agency  be  by 
general  deed  of  trust,  or  by  assignment  inter  vivos,  or  by  tes- 
tamentary appointment,  the  only  rule  which  reason  or  author- 
ity sustains  is,  what  are  good  and  conscientious  business  men 
accustomed  to  do  when  charged  with  trusts  of  this  class  ?  As 
an  illustration,  a  general  agent,  be  he  assignee,  trustee,  guard- 
ian, or  executor,  has  currency  in  hand  belonging  to  his  trust. 
Is  he  to  keep  this  in  his  own  house?  This  would  be  negligent, 
and  would  make  him  liable  in  case  of  loss,  except  in  extreme 
circumstances  of  vis  major.  His  duty  is  to  deposit  such  funds 
in  bank ;  and  this  duty  is  satisfied,  apart  from  statutory  limita- 
tions, if  the  bank,  at  the  time  of  deposit,  is  in  good  reputation, 
and  if  there  is  nothing  in  w^ay  of  public  rumor  subsequently  oc- 
curing  which  would  lead  a  good  business  man  to  withdraw  his 
funds.  Wharton  on  Negligence,  sections  517,  518,  519,  and 
cases  there  cited.  A  deposit  in  a  solvent  bank  by  a  trustee  may 
obviously  be  safer  than  retaining  it  in  his  own  possession.  Hill 
on  Trustees,  375. 

I  think  the  defendant  in  this  case,  whose  trust  relation  to 
this  corporation  was  merely  of  custodian  of  its  moneys  for  a 
limited  term,  [319]  cannot  be  held  to  a  higher  degree  of  re- 
sponsibility than  the  classes  of  trustees  referred  to  in  the  au- 
thorities just  cited.  It  is  not  a  case  of  the  unauthorized  pur- 
chase of  stock,  but  of  the  deposit  of  money  to  the  credit  of  the 
owner.  Although  the  bank  paid  interest  on  deposits,  there  is 
nothing  to  show  that  defendant  did  not  have  complete  control 
of  the  money  he  placed  there  as  trustee,  and  that  it  could  not 
have  been  withdraw^n  at  any  time  it  was  needed  by  the  congre- 
gation.   In  Commonwealth  vs.  McAllister,  4  Cas.  480,  it  was 


Digitized  by 


Google 


440  RECENT  DECISION  i). 

held  that  an  administrator  or  trustee  who  deposits  trust  funds 
in  his  own  name,  in  a  bank,  or  other  institution  which  fails,  is 
responsibie  for  the  loss.  Judge  Armstrong,  in  delivering  the 
opinion  of  the  Jourt,  gave  as  his  individual  opinion,  that  in  a 
case  of  that  kind  there  was  no  difference  between  investments 
and  deposits.  This  was  vigorously  combatted  by  Judge  Knox 
in  a  concurring  opinion,  and  is  treated  as  a  mere  dictum  in 
Hare  &  Wallace's  Notes,  3  L.  C.  E.,  top  page  475. 

It  is  an  achnitted  fact  that  the  Miners'  Trust  Company 
Bank  was  in  good  reputation  up  to  the  time  of  its  suspension. 
It  can  be  safely  said  that  no  bank  in  this  region  to  a  greater  ex- 
tent commanded  the  confidence  of  the  public.  Its  failure  was  a 
profound  shock  to  this  community  from  which  it  has  not  yet 
recovered.  Mr.  Strauch  was  the  legal  treasurer  of  the  plaintiff 
corporation  at  the  time  of  its  failure,  and  up  to  January  ist, 
1879.  No  demand  of  any  kind  was  made  upon  him  before  the 
bank  had  closed  its  doors.  These  facts  have  weight  in  form- 
ing a  conclusion  as  to  the  extent  of  his  liability.  Prior  to  the 
demand  made  upon  him  by  Mr.  Butz,  his  successor  in  office,  it 
is  not  apparent  to  my  mind  that  the  demands  made  by  oth- 
ers were  in  such  shape  and  of  such  a  character  that  Mr. 
Strauch  was  legally  bound  to  obey  them.  It  does  not  appear 
that  any  orders  were  drawn  upon  him  for  the  purposes  of  the 
congregation  which  he  refused  to  pay.  It  is  unnecessary,  how- 
ever, in  the  view  I  have  taken,  to  discuss  this  question. 

I  find  against  Isaac  Strauch,  the  defendant,  in  favor  of  the 
plaintiff,  as  follows : 
Amount  in  his  hands  on  April  ist,  1879,  invested  by 

him  in  the  bonds  of  the  County  of  Schuylkill. .  .$700  oa 
Interest  from  ist  April,  1879,  to  date,  at  5  per  cent.  .  .      50  17 


Total $750  1 7 


[320]  RFXENT  DECISIONS. 


Protest  of  Promissory  Note. — A  notarial  protest  of  a 
promissory  note  is  not  necessary.  It  is  only  important  as 
prima  facie  evidence  of  demand  on  the  maker,  and  notice  to  the 
endorsers.  The  testimony  of  the  notary  that  he  had  given  the 
defendant  notice  of  non-payment  on  the  day  of  protest,  and  that 
subsequently  the  defendant  admitted  its  receipt,  was  bettei  ev5- 
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(lence  than  the  certificate  of  the  same  notary  under  his  official 
seal :  Supreme  Court,  Pennsylvania,  Falk  vs.  Lee  &  Co.,  9  Luz. 
Leg.  Reg.  248. 


Adultery. — The  fact  that  the  husband  has  been  giiihy  of 
adultery  after  the  wife  has  sq)arated  herself  from  him,  is  no 
bar  to  his  obtaining  a  divorce  from  her  on  the  ground  of  deser- 
tion for  the  space  of  two  years  and  upwards.  Common  Pleas, 
York  county.  Shoemaker  vs.  Shc^em.akcr,  1  York  Leg.  Rec.  133. 


Waiver  of  Separate  Trial — Accessory  and  Prin- 
cipal.— Where  four  men  are  indicted  for  murder,  and  they 
waive  a  demand  for  a  separate  trial,  it  is  competent  for  the 
Commonwealth  to  introduce  any  testimony  that  tends  to  prove 
the  guilt  of  any  one  of  the  defendants,'  although  it  may  inci- 
dentally prejudice  the  others.  Under  the  44th  section  of  the 
claimed  proceedure  act,  one  who  is  accessory  before  the  fact 
may  be  charged  as  a  principal  in  an  indictment  for  murder. 
Supreme  Court,  Penna.,  Brandt  and  Hummel  vs.  Common- 
wealth, 12  Lan.  Bar.  69. 


Death  of  Principal  Obligor  in  a  Bastardy  Bond. — 
The  death  of  the  principal  obligor  in  a  bastardy  bond  dis- 
charges the  surety  with  respect  to  the  sums  accruing  thereafter. 
The  order  to  pay  money  for  the  support  of  a  bastard  child  is  a 
personal  punishment;  the  taking  of  security  for  obedience  to 
the  order  is  not  intended  to  impose  the  burden  upon  an  innocent 
person  after  the  death  of  the  child's  father.  Common  Pleas. 
Phila.  County,  City  vs.  Haslitt,  37  Leg.  Int.  386. 


Mechanics'  Lien  Against  Separate  Estate  of  a  Mar- 
ried Woman. — It  is  essential  to  the  validity  of  a  mechanics* 
lien  against  the  separate  estate  of  a  married  woman  that  the 
claim  should  set  forth  that  the  work  was  done  and  the  materials 
were  furnished  with  her  authority  and  consent ;  neither  her  hus- 
band nor  anyone  else  can  bind  her  separate  estate  for  ma- 
terials furnished  and  work  done,  even  for  necessary  repairs, 
without  her  authority  and  consent. 

All  the  facts  necessary  to  create  a  valid  lien  must  be  dis- 
tinctly set  forth  in  the  claim. 
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When  suit  is  properly  brought  against  a  married  woman 
on  a  claim,  for  which,  upon  its  face,  she  or  her  separate  estate 
IS  prima  facie  liable,  the  plaintiff  is  entitled  to  judgment  for 
non-compliance  with  the  rules  of  Court  as  though  she  were  a 
feme  sole. 

A  joint  affidavit  of  defense  by  a  husband  and  wife,  in 
which  the  material  allegations  in  plaintiff's  claim  are  traversed, 
constitutes  on  its  face  a  good  defense,  and  must  send  the  case 
to  a  jury.  Supreme  Court.  Pennsylvania,  Steinman  &  Co.  vs. 
Henderson  et  t/.r.,  1 1  Pitts.  Leg.  Jour.  48. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[321]  CLEAVER  V.  BRENZEL  &  KIEFER. 

One  partner  of  a  firm  cannot  make  an  assignment  or  sale  of  all 
the  firm  property  in  trust  for  the  benefit  of  creditors,  against  the  con- 
sent of  the  other  partner,  he  being  present  and  capable  of  joining  in 
such  assignment. 

In  Equity — Rule  for  an  Injunction. 

Walker,  J. 

The  bill  in  this  case  sets  forth  that  on  the  17th  of  January, 
1879,  the  complainant  and  William  A.  Brenzel  entered  into  a 
partnership  in  the  firm  name  of  Wm.  Qeaver  &  Co.,   for  the 
purpose  of  mining,  shipping  and  selling  coal,  on  certain  tracts 
of  land  in  this  county.    That  complainant  expended  out  of  his 
own  private  means,  in  and   about   the   business,   in   improve- 
ments and  machinery,  more  than  $9,000,  and  gave  his  time  to 
its  management.    That  said  Brenzel  neither  devoted  any  time 
to  the  business  nor  put  any  money  or  other  valuable  thing  in 
said  business.    That  on  5th  May,  1880,  the  said  Wm.  A.  Bren- 
zel, without  the  knowledge  or  consent,  and  against  the  will  of 
the  complainant,  assigned  in   writing,    and    delivered   in   the 
name  of  the  firm  all  the  partnership  property  of  the   firm   to 
Martin  W.  Kiefer,  in  trust  for  the  benefit  of  the  creditors  of  said 
firm ;  and  that  the  said  Kiefer  then  took  possession  of  the  said 
property  and  is  now  wasting  and  destroying  it.    The  complain- 
ant therefore  asks  for  an  injunction  to  restrain  the  said  Kiefet 
from  misusing  said  property,  and  also  that  the  deed  of  as- 
signment may  be  declared  void  by  the  Court.    In  reply  the  de- 
fendants have  filed  the  affidavits  of  Philip  and   Martin   W- 
Kiefer  denying  all  the  material  allegations  in  the  bill,  excep't 
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as  to  the  deed  of  assignment  and  the  consent  of  the  plaintiff 
to  it. 

The  question  now  raised  is :  Can  one  partner  of  a  firm 
make  an  assignment  of  all  the  firm's  property  in  trust  for  the 
benefit  of  creditors,  without  the  knowledge  and  against  the  con- 
sent of  the  other  partner,  he  being  present  and  capable  of  join- 
ing in  such  assignment?  The  authorities  upon  this  point  are 
apparently  conflicting,  though  not  irreconcilable.  In  the  trans- 
actions of  the  partnership  business  every  member  of  the  firm  is 
a  principal  as  regards  his  personal  interests,  i  D.  269.  But  he 
is  an  accepted  agent  as  regards  the  interests  of  his  associates 
and  therefore  his  act  within  the  scope  of  his  business  is  the  act 
of  the  firm.  8  W.  &  S.,  65.  One  partner  may  transfer  the  whole 
stock  in  trade  of  the  firm  for  the  debts  of  the  partnership  in  the 
absence  of  the  other  partners,  and  if  possession  be  delivered  and 
the  transaction  be  bona  fide,  it  matters  not  whether  it  be  under 
seal  or  otherwise.  5  Watts,  22,  12  P.  F.  S.,  457;  6  \V.  &  S., 
310;  2  Grant,  31.  And  where  one  partner  has  sold  out  his  in- 
terest to  a  third  person,  the  other  partners  may  make  an  as- 
signment of  the  whole  partnership  property  for  the  benefit  of 
creditors.  7  Harris,  414 ;  11  S.  &  R.,  41.  The  general  implied 
power  of  partners  does  not  [322]  extend  to  binding  the  firm  by 
instruments  under  seal.  12  P.  F.  S.,  457.  It  must  be  by  special 
authority.    7  H.  235. 

The  objection  in  Dubois'  Appeal  (2  W.,  231)  did  not  call 
in  question  the  power  of  one  partner  to  assign  part- 
nership creditors,  in  payment  of  partnership  debts,  but 
denied  that  it  can  be  done  under  seal.  In  Hart  vs.  Wethers  et 
a/.,  I  P.  &  W.,  285,  it  was  ruled  that  one  partner  cannot  bind 
his  co-partners  by  deed,  although  it  be  given  in  a  transaction, 
in  the  course  of  the  business  of  the  firm,  and  for  the  benefit  of 
the  firm.  See  also  5  Harris,  485.  Without  further  citing  au- 
thorities upon  this  question,  it  is  sufficient  to  say  that  the  very 
point  before  us  has  been  settled  by  the  Supreme  Court  in  Sloan 
vs.  Moore,  i  Wr.,  217,  where  it  is  ruled  that  neither  partner 
can  make  an  assignment  or  sale  of  the  joint  property  of  the 
firm  even  for  the  payment  of  creditors  where  the  other  is  pres- 
ent and  capable  of  acting  in  the  matter  without  his  consent. 
An  attempt  to  dispose  of  it  will  be  restrained  by  injunction  and 
if  required  a  receiver  will  be  appointed.    If,  under  the  recogniz- 
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cd  law,  neither  partner  has  any  supe;  i^  r  rieht  or  authority  over 
the  other  in  tlie  business  of  the  firm,  it  would  necessarily  follow 
that  one  partner  cannot  transfer  or  assign  the  whole  and  entire 
interest  in  the  firm  property  to  a  third  person  against  the  consent 
of  the  other  partner  (if  present)  even  though  it  be  in  trust  for 
creditors.  Such  an  act  might  work  manifest  injustice,  and 
would  be  a  denial  of  the  equality  of  the  rights  of  the  other  part- 
ners ;  we  therefore  are  of  the  opinion  that  this  injunction  should 
be  granted.  And  now.  Aug.  9,  1880,  the  injunction  as  prayed 
for  is  granted  until  further  order  upon  the  complainant  giving 
bond  in  the  sum  of  one  thousand  dollars  with  sufficient  sure- 
ties. 


COMMON  PLEAS  No.  4,  OF  PHILADELPHIA. 


DREYDOPPEL  v.  YOUNG  et  al. 

1.  The  commercial  name  of  an  article  which  every  man  has  a  right 
to  make  and  sell,  cannot  be  appropriated  as  a  trade-mark. 

2.  But  when  coupled  with  other  distinctive  features  the  whole  may 
be  appropriated. 

3.  A  fraudulent  or  even  accidental  copy  of  the  plaintiff's  trade-mark, 
with  merely  colorable  and  evasive  differences,  calculated  to  impose 
upon  the  public,  will  ue  enjoined. 

2.  An  injunction  will  not  be  dissolved  upon  the  filing  of  an  answer 
denying  the  equity  of  the  bill.  It  will  be  treated  merely  as  an  affida- 
vit, and  other  affidavits  will  be  allowed  to  be  read  in  opposition  thereto. 
In  Equity.    Motion  for  a  Special  Injunction. 

Thayer.  P.  J. 

It  is  true  that  no  one  can  appropriate  as  a  trade  mark  the 
commercial  name  of  an  article  which  every  man  has  the  right 
to  make  and  sell.  The  plaintiff  therefore  has  not  exclusive 
right  to  the  name  **Borax  Soap.''  He  has,  however,  acquired 
a  right  to  the  trade  mark  as  a  whole  which  he  has  adopted,  con- 
sisting of  printed  copies  of  the  medals  awarded  [323]  him 
by  the  United  States  Centennial  Commission  in  1876,  and  by 
the  French  Republic  at  the  Exposition  Universelle  Interna- 
tionale, held  at  Paris  in  1878,  with  the  words  "Dreydoppel's 
Borax  Soap''  printed  underneath,  and  hh  is  entitled  to  protec- 
tion against  such  fraudulent  imitation  of  his  wrappers  and  la- 
bels as  will  enable  the  defendants  to  deceive  the  public  and  in- 
jure his  business.  It  is  too  plain  to  admit  of  doubt  that  the 
defendants  in  the  present  case  have  studiously  copied  the 
plaintiff's  wrappers,  not  only  their  general  design,  arrange- 
ment and  appearance,  but  their  very  phraeseology,  and  to  in- 
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crease  the  counterfeit  resemblance  they  have  added  devices 
which  may  be  readily  mistaken  for  the  medals  of  the  plaintiff  by 
unlettered  persons,  or  persons  not  making  a  careful  and  crit- 
ical comparison  between  the  two.  There  is  such  a  general 
resemblance  of  forms,  words,  arrangement,  symbols  and  ac- 
companiments, that  the  one  wrapper  might  easily  be  mistaken 
for  the  other.  In  its  general  appearance  the  one  is  a  servile 
imitation  of  the  other,  the  difference  being  merely  colorable^ 
and  evidently  designed  to  evade  the  consequences  of  their  un- 
lawful infringement  of  the  plaintiflf's  rights,  and  to  preserve 
a  sufficient  individuality  to  enable  the  defendants  to  reap  the 
benefit  of  their  fraud.  It  is  distinctly  proven  by  a  number  of 
witnesses  that  in  point  of  fact  the  fraud  has  been  successful, 
and  that  the  defendants'  soap,  which  is  ordinarily  sold  for  a 
less  price  than  the  plaintiff's,  has,  by  means  of  this  fraudulent 
imitation  of  the  wrappers,  been  sold  by  grocers  as  the  plain- 
tiff's soap,  and  for  the  same  price.  Upon  such  dishonest 
practices  a  Court  of  Equity  will  lay  its  strong  hand,  that  those 
who  are  guilty  of  them  may  learn,  that  although  in  their  opin- 
ion there  may  be  no  such  thing  as  morality  in  trade,  a  man 
can  not  openly  appropriate  and  sell  in  the  market  the  commer- 
cial reputation  which  another  has  acquired  by  his  industry  and 
skill.  Even  if  the  resemblance  between  the  plaintiff's  wrap- 
pers and  those  used  by  the  defendants  was  accidental,  the 
plaintiff,  according  to  all  the  decisions,  would  be  entitled  to 
protection  against  its  injurious  results  to  his  trade.  But 
there  are  internal  evidences  of  the  most  convincing  character 
that  the  resemblance  is  by  no  means  accidental,  but  that  it  is 
an  intentional  imitation,  carefully  designed,  and  worked  out 
with  much  ingenuity.  The  only  wonder  is  that  the  defend- 
ants should  have  the  hardihood  to  deny  it  deliberately  in  their 
answer.  But  their  answer  upon  such  an  application  as  this 
is  only  to  be  regarded  as  an  affidavit,  and  entitled  to  be  con- 
sidered along  with  the  other  evidence  in  the  cause.  The  fjor- 
nier  practice  of  the  Courts  of  Chancery  in  England,  of  dis- 
solving;" an  injunction  upon  the  filing  of  an  answer  denying 
the  equity  of  the  bill,  was  abolished  by  the  Statute  15  and  16, 
Vict.,  c.  86,  s.  50.  which  enacted  that  hereafter  the  answer 
should  be  regarded  merely  as  an  affidavit  of  the  defendant, 
and  that  affidavits  may  be    received    and    read    in    opposition 
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thereto.  The  Supreme  Court  of  this  State  has  decided  that 
the  new  practice  introduced  in  England  by  the  statute  was 
adopted  in  this  State  by  virtue  of  Rule  88  of  the  Equity 
Rules  adopted  in  1865 :  The  Warren  and  Franklin  Railway 
Co.  I.  The  Clarion  Land  Co.,  4  Smith,  28.  An  interlocutory 
injunction  is  awarded  to  restrain  the  defendants  from  the  use 
of  the  wrappers  complained  of,  or  any  other  wrappers  or  la- 
bels having  a  substantial  resemblance  in  words,  designs,  or- 
rangement,  device,  or  general  appearance  to  those  used  by  the 
plaintiff. 


I324]  RECENT  DECISIONS. 


Relations  of  Court  and  Attorneys. — Courts  have  jur- 
isdiction and  power  upon  their  own  motion,  without  formal 
■complaint  or  petition,  in  a  proper  case,  to  strike  the  name  of  an 
attorney  from  the  roll,  provided  he  has  had  notice  and  an  op- 
portunity to  be  heard. 

An  attorney  is  liable  to  disbarment  for  oMcial  misconduct, 
-either  in  or  out  of  Court. 

The  office  of  an  attorney  is  his  property,  and  he  cannot  be 
<leprived  of  it  unless  by  the  judgment  of  his  peers  or  the  law  of 
the  land. 

The  constitution  guarantees  the  right  to  publish  of  and 
'Concerning  every  man  in  public  capacity  that  which  is  proper 
for  public  investigation  or  information;  and  such  publication, 
although  it  may  be  libelous,  by  editors,  who  are  also  attorneys, 
of  and  concerning  the  Court,  is  not  a  violation  of  their  oath  of 
office  as  attorneys,  or  such  misconduct  in  their  office  of  attor- 
ney as  would  give  the  Court  power  to  summarily  disbar  them 
for  w^hat  they  did  as  editors. 

It  is, under  our  Constitution,  the  right  and  duty  of  an  at- 
torney to  bring  to  the  notice  of  the  people  every  instance  of  cor- 
ruption or  partisanship  in  the  judiciary,  and  for  so  doing  he  is 
not  liable  to  be  called  to  account  and  disbarred  by  the  judge 
upon  whom  he  reflected. 

While  it  seems  to  be  admitted  that  the  publication  of  a  libel 
on  the  Court  may  be  a  breach  of  professional  duty  in  an  attor- 
ney, yet  the  motive  must  be  clearly  shown  to  have  been  the  ac- 
"quirement  of  an  influence  over  the  judge  in  the  exercise  of  his 
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judicial  functions  by  the  instrumentality  of  popular  prejudice. 
Supreme  Court,  Pennsylvania.  In  Re  Steinman  &  Hensel. 


Mechanics'  Liens — Apportionment. — The  owner  of  a 
tract  of  land  laid  it  out  in  ten  building  lots  fronting  on  a  street. 
Ten  houses  were  built  thereon,  two  adjoining  each  other,  mak- 
ing five  blocks  of  two  houses  each ;  and  between  each  block  side 
yards  with  a  common  partition  fence.  Between  two  of  the 
blocks  an  additional  space  of  ground,  of  sixty  feet  frontage, 
was  left,  with  the  intention  of  converting  it  into  a  street.  Me- 
chanics' liens  were  apportioned  among  the  ten  houses.  It  was 
claimed  that  the  separation  of  the  sixty  foot  space  constituted 
an  objection  to  the  apportionment  of  the  liens : 

Held  (sustaining  the  judgment  of  the  Court  below),  that 
the  time  of  commencing  work  on  the  buildings  determined  the 
rights  of  the  mechanics  in  respect  to  the  apportionment  of  their 
liens ;  and  that  the  space  not  then  having  actually  dedicated  as  a 
public  street,  the  liens  were  properly  apportioned.  Fitzpatrick 
v.  Allen,  30  Sm.  292,  followed.  Supreme  Court,  Pennsylvania, 
Kline's  Appeal. 


COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[325]     TREMONT  SAVING  FUND  ASSOCIATION  v. 

IMSCHWEIER. 

Construction  of  the  Act  of  May  13th,  1871,  to  obtain  possession  of 
real  estate  by  purchasers  at  Coroner's,  Sheriffs  and  Orphans'  Court 
sales  within  the  County  of  Schuylkill. 

Rule  to  obtain  possession  under  tiie  Wright  Act. 

Pershing,  P.  J. 

The  rule  in  this  case  was  discharged  on  September  6th^ 
1880,  the  reasons  for  which  action  are  now  reduced  to  writing 
at  the  re(iuest  of  the  counsel  for  the  plaintiff. 

The  material  facts  are  these :  Peter  Imschweiler  in  his 
life  time  was  the  owner  of  two  lots  of  ground,  numbered  16 
and  18,  in  the  Swatara  Company's  addition  to  the  Borough  of 
Tremont.  These  were  sold  by  the  Sheriff  to  Charles  Streich- 
er,  one  of  a  numl)er  of  judgment  creditors  of.  Peter  Imsch- 
weiler. There  was  a  verbal  understanding  between  these  par- 
ties that  if  Imschweiler  paid  the  liens  Streicher  would  recon- 
vey  the  property  to  him.    Streicher  became  embarrassed,  and^ 
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on  the  28th  July,  1874,  he  conveyed  these  lots  to  Lawrence 
Imschweiler,  a  brother  to  Peter.  Lawrence  made  the  pur- 
chase at  the  special  solicitation  of  Peter,  with  the  understand- 
ing between  them  that  the  latter  would  reimburse  him  by 
monthly  payments  to  the  Saving  Fund  or  payment.  One 
Al>el  Lehman,  in  whom  no  title  has  been  shown,  and'  Lawrence 
Imschweiler,  on  the  25th  of  October,  1875,  executed  a  mort- 
gage on  these  lots  to  the  Tremont  Saving  Fund  Association. 
Peter  Imschweiler  continued  in  the  possession  of  the  prem- 
ises till  the  time  of  his  death,  which  occurred  on   June   9th. 

1878.  He  left  a  widow,  the  present  defendant,  and  six  child- 
ren, all  of  whom  are  in  their  minority  and  without  guardians, 
nor  has  his  estate  been  administered  upon.  An  amicable  sci. 
fa.  on  the  mortgage  was  entered  to  No.  151,  July  Term,  1879, 
on  which,  on  June  2d,  1879.  Abel  Lehman  and  Lawrence 
Imschweiler  confessed  a  judgment  to  the  saving  fund,  which 
subsequently  became  the  purchaser  of  the  lots  on  sale  made 
by  the  Sheriflf  on  writ  of  levari  facias  issued  to  No.  102,  July 
term,  1879.    The  deed  was  duly  acknowledged   August    4th, 

1879.  It  appears  from  the  evidence  that  Peter  Imschweiler 
paid  no  money  to  Streicher  after  he  bought  these  lots,  nor  did 
he  carry  into  eflfect  his  arrangement  wnth  Lawrence  Imsch- 
weiler to  make  monthly  payments.  It  is  claimed  that  he  did 
at  one  time  pay  ten  dollars  to  Lawrence  as  rent. 

The  present  proceeding  is  based  on  a  special  Act  of  As- 
sembly, passed  May  13th,  1871,  **to  obtain  possession  of  real 
estate  by  purchaser  at  Coroner's,  Sheriflf's  and  Orphans' 
Court  sales  within  the  County  of  Schuylkill.''  (P.  L.  820.) 
It  provides  (Sec.  i)  *'that  whenever  any  lands  or  tenements 
shall  be  sold  within  the  county  of  Schuylkill,  by  virtue  of  any 
execution  directed  to  the  Sheriff  or  Coroner  of  said  county,  is- 
sued upon  any  judgment  entered  upon  the  record  of  the 
Court  of  Common  Pleas  of  said  county,  the  purchaser  of  said 
estate  may,  after  the  acknowledgment  of  a  deed  therefor  to 
him  by  the  Sheriff  or  Coroner  give  notice  to  the  defendant, 
as  whose  property  the  same  shall  have  been  sold,  or  the  per- 
son or  persons  in  possession  of  such  estate  under  him,  by  title 
derived  from  him  subsequently  to  the  judgment  under  which 
the  same  [326]  was  sold,  and  require  him  or  them  to  surren- 
der the  possession  to  him  within  three  months  from  the  date  of 
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such  notice."  On  the  hearing  of  the  rule  directed  to  be  is- 
sued three  facts  must  be  estabHshed  to  the  satisfaction  of  the 
Court  or  Judge :  First,  Whether  the  petitioner,  or  those  under 
whom  he  claims,  has  or  have  become  the  purchaser  ^  of  such 
real  estate  at  a  Sheriff's  or  Coroner's  sale  as  aforesaid ;  and  a 
Sheriff's  or  Coroner's  deed  for  the  same  duly  acknowledged 
and  certified  shall  be  full  and  conclusive  evidence  of  that  fact 
before  such  Court  or  Judge. 

Second,  Whether  the  person  in  possession  of  such  real 
estate  was  the  defendant  in  thj  execution  under  which  such 
real  estate  was  sold,  or  came  into  possession  thereof  under  him 
as  aforesaid. 

Third,  Whether  the  person  so  in  possession  has  had  three 
months'  notice  of  such  sale,  previous  to  such  application." 
And  (Sec.  6)  **upon  the  finding  of  the  facts  as  aforesaid  the 
said  Court  or  Judge  shall  make  the  rule  as  aforesaid  absolute, 
and  thereupon  shall  award  the  possession  of  such  real  estate  to 
the  petitioner." 

It  will  be  observed  that  the  notice  required  by  the  act,  the 
giving  of  which  is  a  prerequisite  to  the  granting  of  a  rule, 
must  be  served  either  on  the  defendant,  as  whose  property  the 
real  estate  shall  have  been  sold,  or  on  the  person  or  persons 
in  possession  of  such  estate  under  him,  by  title  derived  from 
him  subsequently  to  the  judgment  under  which  the  same  was 
sold.  No  notice  was  served  on  the  defendants,  or  either  of 
them,  in  the  writ,  nor  are  they  parties  to  this  proceeding. 
Neither  of  them,  nor  Streicher,  through  whom  Lawrence 
Imschweiler  derived  his  title,  ever  had  possession  of  these 
lots.  The  judgment  on  which  they  were  sold  was  obtained 
after  the  death  of  Peter  Imschweiler,  and  there  is  no  evidence 
that  Elizabeth  Imschweiler,  his  widow,  is  in  possession  by  title 
derived  from  the  defendants  subsequently  to  the  judgment 
under  which  the  sale  was  made.  On  the  contrary,  this  is  ex- 
pressly denied.  She  still  occupied  the  premises  with  her 
children,  and  has  resided  there  continuously  for  sixteen  years. 
We  think  the  evidence  fails  to  bring  her  within  the  provisions 
of  this  act — a  special  statute,  the  plain  object  of  which  was  to 
get  rid  of  the  trial  by  jury  pro\  ided  by  the  general  law  on 
this  subject. 
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Upon  the  argument  it  was  claimed  on  the  one  side  that 
Lawrence  Imschweiler  was  shown  by  the  evidence  to  have 
been  a  trustee  for  Peter  Imschweiler,  and  argued  on  the  other 
side  that  if  the  fact  were  so  Lawrence  had  the  right,  as  such 
trustee,  to  mortgage  the  premises  for  the  purposes  of  the  trust. 
We  think  it  unnecessary  to  discuss  the  question.  We  doubt, 
to  use  no  stronger  term,  whether  it  properly  pertains  to  what 
is  intended  to  be  a  summary  proceeding  to  obtain  possession  of 
real  estate. 

For  the  reasons  assigned  the  rule  in  this  case  was  dis- 
charged. The  case  is  not  clear  of  difficulty,  but  it  is  my  im- 
pression that  the  plaintiff  must  resort  to  an  action  of  eject- 
ment. If  the  widow  and  children  can  be  dispossessed  on  the 
evidence  as  it  is  now  before  us,  it  will  be  in  pursuance  of  a 
judgment  obtained,  not  against  Peter  Imschweiler,  but 
against  other  parties  since  his  death,  and  upon  the  testimony  of 
one  of  the  defendants  in  the  writ  as  to  a  verbal  agreement, 
the  truth  ©f  which  Peter  Imschweiler  is  not  here  to  affirm  or 
deny.  That  Elizabeth  Imschweiler  has  been  a  party  to  any 
contract  or  agreement  is  not  pretended. 


SUPREME  COURT  OF  PENNSYLVANIA. 


[327]    COMMONWEALTH  v.   POTTSVILLE  WATER 

COMPANY. 

A  supplement  to  tne  Act  incorporating  the  Pottsville  Water  Com- 
pany, passed  by  the  Legislature  in  1854,  provided  that  the  stock  should 
be  exempt  from  all  taxation;  the  powers  of  the  company  were  enlarged 
by  subsequent  acts.  Held,  that  the  exemption  was  binding  on  the 
Commonwealth,  having  been  passed  pior  to  the  Constitutional  amend- 
ment of  1857. 

Error  to  the  Court  of  Common  Pleas  of  Dauphin  County. 

Mercur,  J. 

It  is  well  settled  law,  that  an  act  of  incorporation  is  a  con- 
tract between  the  State  and  the  stockholders.  A  subsequent 
grant  of  additional  powers  does  not  necessarily  stand  on  the 
same  high  grounds.  The  original  charter  of  this  defendant 
gave  quite  limited  powers,  and  authorized  it  to  commence  oper- 
ations with  a  small  capital.  At  first  it  supplied  the  borough  of 
Pottsville  with  water  from  a  spring  within  the  borough.  A 
supplement  increased  its  capital  to  $50,000,  and  authorized  it 
to  bring  water  from  outside  the  borough.    Afterwards  the  act 
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of  1 8th  of  February,  1854,  changed  the  charter  in  many  im- 
portant particulars.  The  capital  stock  was  thereby  increased 
to  $200,000,  and  it  was  authorized  to  so  enlarge  and  extend  its 
works  as  to  supply  with  water  two  other  boroughs  and  two  oth- 
er towns,  to  enter  into  contracts  with  those  boroughs  for  the 
payment  by  them  of  specific  dividends  on  the  additional  cost  of 
supplying  them  with  water.  Those  boroughs  were  authorized 
to  subscribe  stock  and  give  their  bonds  to  secure  payment  of 
the  dividends  for  which  they  became  responsible.  The  act 
further  declared,  **The  stock  in  said  company  shall  be  exempt 
from  all  taxation  whatsoever.''  When  this  act  was  passed 
there  was  no  constitutional  inhibition  against  the  exemption. 
The  stock  now  sought  to  be  taxed  was  subscribed  and  paid  for 
after  the  passage  of  this  act  of  1854,  and  under  its  provisions. 
Under  the  powers  therein  given  the  corporation  extended  its 
works  several  miles  up  a  stream  to  procure  water,  and  supplied 
the  boroughs  and  towns  in  accordance  therewith.  The  later 
act  of  1 2th  of  April,  1855,  authorized  the  company  to  borrow 
$50,000  to  carry  on  its  work.  Thus  it  is  shown,  the  powers  of 
the  company  inducing  large  expenditures,  were  increased  and 
changed  by  the  supplement  of  1854.  They  were  accepted  and 
acted  upon.  Several  other  municipalities  were  brought  within 
the  operation  of  those  new  powers  and  became  obligated  to  the 
performance  of  legal  duties  consequent  thereon.  The  enlarged 
duties  and  obligations  imposed  by  the  act  substantially  created 
a  new  corporation.  It  is  no  answer  to  say  the  corporation  was 
not  bound  to  assume  those  new  powers  and  duties.  That  is 
true,  yet  it  did  assume  them.  Relying  thereon  it  made  large 
expenditures.  With  as  much  force  it  might  be  said  the  com- 
pany was  not  compelled  to  accept  the  original  grant  of  its  char- 
ter. Its  riehts  are  not  thus  determined.  Although  free  to 
accept  or  reject,  yet  having  accepted,  all  the  rights  and  exemp- 
tions given  by  the  act  follow.  The  learned  judge  correctly  held 
the  stock  of  the  company  exempt  from  taxation. 

Judgment  affirmed. 

C.  W.  Wells,  Esq.,  Lyman  D.  Gilbert,  Dep.  Attor.  Gen., 
and  Henry  W.  Palmer,  Attorney  General,  for  plaintiff  in  error. 

Edward  Owen  Parr}',  Esq.,  for  defendant  in  error. 
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[328]  RECENT  DECISIONS. 


Extension  of  Streets — Damages — The  word  may  in 
the  second  section  of  the  Act  of  22d  April,  1856,  P.  L.  525,  is 
not  to  be  construed  as  '[must:'  The  Court  has  the  power  to  re- 
fuse to  approve  and  confirm  a  report  of  viewers  under  that  act. 
The  language  of  the  act  is,  that  **said  Court  may  on  the  hear- 
ing of  such  parties  as  choose  to  contest  the  same,  modify,  ap- 
prove and  confirm  the  said  report,  which  confirmation  shall  be 
final  and  conclusive  upon  all  parties :  Held,  that  the  Court  has 
power  either  to  set  aside  the  report  of  reviewers,  or  in  a  clear 
case  of  injustice,  modify  the  report  by  diminishing  or  increas- 
ing the  damages  awarded.  Common  Pleas,  York  Co.,  In  Re 
Pine  street,  i  York  Leg.  Rec.  133. 


What  Constitutes  a  Private  Fish  Pond. — The  own- 
ership of  a  part  of  the  land  covered  by  water  is  not  sufficient  to 
give  to  the  whole  water  the  distinctive  character  of  * 'private'' 
within  the  meaning  of  the  act  of  May  5,  1876  (P.  L.  104)  the 
whole  stream  must  be  treated  in  its  entirety ;  it  is  all  private  or 
none. 

Where  a  running  stream  flows  over  a  man's  land,  and  he 
stocks  it  with  fish,  he  does  not  thereby  make  it  a  private  stream 
so  as  to  make  fishing  therein  an  offense  under  the  act  of  May 
5,  1876  (P.  L.  104). 

F.  was  the  owner  of  a  tract  of  land  over  which  flowed  a 
large  pond ;  from  time  to  time  he  sold  portions  of  the  land  on 
each  side  of  the  pond,  and  the  various  owners  exercised  the 
right  of  fishing  therein ;  B.  purchased  a  portion  of  the  land,  and 
twenty  years  later  obtained  from  the  successors  in  title  of  F.  a 
quit-claim  deed  for  the  pond,  which  he  proceeded  to  stock  \yith 
fish :  upon  an  indictment  under  the  act  of  May  5,  1876,  wherein 
B.  was  prosecutor  and  R.  defendant;  Held  (reversing  the  rul- 
ing of  the  court  below),  that  the  pond  was  not  a  private  pond 
within  the  meaning  of  the  act,  and  that  R.  was  improperly 
convicted. — Supreme  Court  of  Pennsylvania,  Reynolds  v.  Com- 
monwealth. 


Tax  on  Property  of  quasi  Municipal  Corporation. — 
The  ccouncilmen  of  the  South  Ward  of  the  cictv   of  Chester 
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formed  a  quasi  municipal  corporation,  and  as  such  operated 
water  works  to  supply  the  residents  of  the  said  ward  with 
water;  the  profits,  after  the  payment  of  expenses,  interest  and 
costs  of  the  works,  were  to  be  paid  into  the  city  treasury,  and 
held  on  account  of  the  municipal  taxes  against  the  said  South 
Ward.  A  county  tax  having  been  levied  on  the  real  estate  and 
property  of  the  corporation  (which  property,  it  was  found  in 
the  case,  was  indispensible  to  the  operation  of  the  water 
works).  Held,  (afifirming  the  judgment  of  the  court  below), 
that  the  corporation  was  liable  for  the  tax. 

Per  Sterrett,  J. — The  provision  of  the  constitution,  and 
the  act  passed  in  pursuance  thereof,  were  both  designed  to  re- 
strict exemption  from  taxation  within  much  narrower  limits, 
and  thus  remedy,  to  some  extent,  what  has  become  a  great  evil. 
— Supreme  Court  of  Pennsylvania,  Chadwick  v.  Magines ;  1 1 
Pitts.  Leg.  Jour.  24. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[329]  BUECHLEY  v.  WALKER. 

1.  Where  personal  property  is  levied  upon  by  the  sheriff,  the  bond 
of  the  claimant  is  sufficient,  where  it  appears  that  the  ti^ie  is  not  de- 
rived from  the  defendant. 

2.  An  affidavit  of  claim  may  be  made  by  any  one  having  knowledge 
of  the  facts,  as  the  statute  does  not  require  it  and  the  object  of  the 
Interpleader  Act  is  to  protect  the  sheriff  against  the  claimant. 

Rule  to  show  cause  why  claimant  should  not  be  allowed  to  file 
her  own  bond  under  the  interpleader  Act. 

Walker,  J. 

In  this  case  a  fi.  fa.  was  issued  and  a  levy  made  by  the 
sheriff  upon  certain  personal  property  in  the  possession  of  the 
defendant.  Eliza  Andrews  claimed  the  property  and  so  noti- 
fied the  sheriff. 

Under  the  Interpleader  Act  of  the  loth  April,  1848,  (P. 
L.  450  P.  Dig.  643  PI.  48),  extended  to  the  several  counties  of 
this  Commonwealth  by  the  Act  of  loth  March,  1858,  Pam. 
Laws  91,  P.  D.  645,  PI.  50,  and  the  rule  of  court,  an  issue  was 
ordered  to  be  framed  upon  the  filing  of  a  bond  by  the  claim- 
ant. The  questions  here  raised  are:  First — Can  the  claimant 
give  her  own  bond  where  she  does  not  claim  title  under  the  de- 
fendant ?  Second — Is  it  necessary  for  the  claimant  to  make  the 
affidavit  of  claim,  or  can  it  be  made  by  any  one  cognizant  of  the 


Digitized  by 


Google 


460  ARMENIA  INSURANCE  COMPANY  V.  PAUL  ET  UX. 

facts  ?  The  first  question  has  been  settled  in  a  number  of  cases 
and  cannot  now  be  disturbed.  Bank  vs.  Sharp,  i  W.  Notes,  6 ; 
Becker  v.  Miller,  i  W.  Notes,  83 ;  Peter  v.  Barson,  i  T.  and  H. 
Prac.  905  and  foot  note;  Haywood  v.  Ashman,  8  Phila.  235; 
Jacob  V.  Wells,  i  T.  and  H.  Prac.  906,  and  foot  note;  i  Bright- 
ly Dig.  1087,  Sec.  300,  122.  When  the  claimant  cannot  give 
bond  and  claims  title  through  the  defendant,  the  practice  is  for 
the  sheriff  to  proceed  to  sell  and  pay  the  money  into  court  to 
abide  the  issue  determined  by  a  jury.  Dillan  v.  Conover,  2  W. 
Notes,  126;  Hallowell  v.  Shutzer,  6  W.  Notes,  469;  Barnum 
U.  Exp.  Co.  V.  O'Brien,  7  W.  Notes,  82.  As  to  the  second 
question  there  appears  no  good  reason  why  a  different  rule 
should  obtain  with  reference  to  a  clainiant's  affidavit  from  that 
adopted  in  an  affidavit  of  defence.  In  the  latter  instance  any- 
one inteVested  and  cognizant  of  the  facts  may  make  the  affi- 
davit. Sleeper  v.  Daugherty,  2  Whar.  177;  Hunter  v.  Reilly, 
12  C.  509.  But  apart  from  this  it  is  expressly  ruled  that  the  af- 
fidavit need  not  be  made  by  the  claimant  himself,  i  T.  and  H. 
Prac.  (4  Ed.)  901 ;  6  Dowling  v.  Lawndes,  596.  In  Webster 
V.  Delafield,  7  Manning,  Granger  and  Scott,  187  (62  Eng. 
Com.  Law^  Rep.  187),  it  is  held  that  the  attorney  may  make  the 
affidavit  from  his  own  knowledge,  for  as  Maule,  J.,  said :  "The 
statute  nowhere  says  that  the  claim  shall  be  made  by  affidavit." 
And  this  language  is  equally  applicable  to  our  Act  of  Assembly, 
w  hich  is  a  verbatim  copy  of  the  act  of  Parliament.  The  court 
will  not  refuse  an  issue  on  the  ground  of  informality  in  the  affi- 
davit of  claim,  when  the  very  object  of  the  Interpleader  Act  is 
to  protect  the  sheriff  a2:ainst  the  claimant.  Vandyke  v.  Ben- 
nett, I  T.  and  H.,  901.  903  and  notes ;  Com.  v.  Magee,  4  Phila. 
258. 

Rule  made  absolute. 


SUPREME  COURT  OF  PENNSYLVANIA. 


[330]  ARMfeNIA  INSURANCE  CO.  v.  PAUL  et  ux. 

The  issuing  of  a  policy  of  insurance  where  one  of  the  questions  in 
the  application  remains  unanswered  in  a  waiver  of  answer  to  such 
question. 

Error  to  the  Court  of  Common  Pleas  No.  2  of  Allegheny  County. 
Paxson,  J. 
The  ground  upon  which  the  defendant  below  seeks  to  pre- 
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vent  a  recovery  is  that  the  plaintiffs  were  guilty  of  the  suppres- 
sion of  facts  material  to  the  risk  in  their  application  for  the  pol- 
icy. The  application,  signed  by  Mary  Ann  Paul,  the  insured, 
includes  a  survey  of  the  premises,  which  survey  contains  a 
large  number  of  printed  questions,  with  blanks  left  for  the  ap- 
plicant. Many  of  these  questions  were  answered  and  some  of 
them  were  not.  Among  the  questions  left  unanswered  was  the 
eleventh  interrogatory,  in  these  words :  **External  exposure, 
what  is  the  distance,  occupation  and  materials  of  all  buildings 
within  one  hundred  and  fifty  feet,  north,  east,  south  and  west?" 
The  omission  to  answer  as  to  this  matter  is  the  cause  of  com- 
plaint. It  was  alleged  on  behalf  of  the  company  that,  instead 
of  being  free  from  exposure  within  one  hundred  and  fifty  feet, 
various  inflammable  buildings  were  situate  within  that  distance, 
and  a  traveled  railway  track,  in  constant  hourly  use  by  a  rail- 
way company,  was  located  within  nine  feet  of  the  saloon  insur- 
ed :  that  the  smokestacks  of  locomotives  passing  along  the  track 
emitted  sparks  of  fire  within  twelve  feet  of  the  roof  of  the  sa- 
loon. 

The  fire  originated  upon  the  insured  premises.  It  was  not 
caused  by  reason  of  its  proximity  to  other  buildings.  It  may 
have  been  occasioned  by  the  passing  locomotives.  But  of  that 
the  company  had  no  cause  to  complain.  The  application  dis- 
closes the  fact  that  the  property  was  situated  on  "the  line  of  the 
Chartiers  Valley  Railroad  and  the  Pittsburgh,  Cincinnati  and 
St.  Louis  Railroad,  at  the  junction  and  near  the  depot."  The 
company  was  thus  warned  that  the  location  was  one  of  danger. 

Was  the  omission  to  answer  the  eleventh  interrogatory 
such  a  concealment  as  avoids  the  policy?  I  am  not  aware  that 
this  question  has  been  decided  in  this  State.  It  has  been  de- 
cided elsewhere,  however,  and  the  authorities  are  against  the 
company.  Without  elaboration,  the  rule  appears  to  be  that  the 
issuing  of  a  policy  where  a  portion  of  the  questions  in  the  ap- 
plication remain  unanswered,  is  a  waiver  of  answers  to  such 
questions:  May  on  Insurance,  section  i66,  citing  Wilson  v. 
Hamden  Fire  Ins.  Co.,  4  R.  I.  159:  Campbell  v.  The  Ins.  Co., 
37  X.  H.  35;  Liberty  Hall  Association  v.  Housatonic  Ins.  Co., 
7  Gray,  251.  In  the  case  of  Hall  v.  The  Ins.  Co.,  6  Gray,  185, 
it  was  said  by  Shaw,  C.  T. :  'The  fact  that  one  question  was  un- 
answered is  immaterial ;  in  fact,  many  questions  were  not  an- 
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swered.  The  company,  by  consenting  to  make  the  poUcy  upon 
the  application  as  it.  was,  waived  all  claim  to  further  answers/' 
As  this  rule  seems  reasonable,  we  adopt  it.  When  the  company 
came  to  issue  this  policy,  they  saw  that  the  eleventh  interroga- 
tory was  unanswered.  It  was  in  their  power  then  to  decline  the 
risk  or  seek  further  [331]  information.  Having  issued  it,  they 
nuist  be  presumed  to  have  been  satisfied  with  the  risk. 

We  do  not  regard  the  diagram  as  important.  It  is  upon  the' 
back  of  the  application,  and  was  not  signed  by  the  insured.  It 
is  true  there  is  a  line  printed  in  small  type,  just  below  the  signa- 
ture of  the  applicant :  "Make  a  diagram  of  the  premises  on  the 
other  side  of  this  sheet."  Such  diagram  was  made.  If  it  was 
intended  to  make  this  a  diagram  of  surrounding  property,  for 
the  space  of  one  hundred  and  fifty  feet,  it  would  have  been  only 
fair  to  have  said  so  in  the  directions.  We  see  no  error  in  this 
record.    Judgment  affirmed. 


SUPREME  COURT  OF  PENNSYLVANIA. 


BLAIR  V.  MILLER  et  al. 

Testator,  an  uneducated  man,  wrote  his  own  wiU,  devising  the  prop- 
erty in  controversy  to  his  sons  and  their  children  after  them.  Held, 
that  children  meant  in  this  will  "heirs  of  their  body,''  and  that  hia 
sons  took  an  estate  tail. 

From  the  Court  of  Common  Pleas  of  Crawford  County. 

Trunkey,  J. 

Hugh  Blair  devised  the  land,  of  which  that  in  controversy 
is  one-half,  as  follows:  "I  will  and  bequeath  to  William  Blair, 
my  son,  and  James  Blair,  my  son,  and  to  their  children  after 
them,  one  hundred  acres  of  land  in  South  Shenango  town- 
ship, in  tract  No.  781,  where  they  dwell,  be  the  same  more  or 
less;  they  are  to  divide  it  equally  between  them.''  He  made 
other  devises  to  wit :  *'I  will  and  bequeath  to  Robert  Blair,  my 
son,  and  to  his  children,  one  hundred  and  fourteen  acres  of 
land."  **I  will  and  bequeath  to  John  H.  Blair,  my  son,  forty- 
seven  acres  of  land."  "If  my  son  David  returns  from  afar 
and  pays  to  Elihu  Blair  the  sum  of  money  that  was  paid  for 
the  redemption  of  his  land  in  Minnesota,  and  quits  traveling, 
I  allow  Elihu  Blair  to  give  David  Blair  the  land  that  was  sold 
for  tax  in  David's  name  in  Minnesota."  **I  allow  to  my  wife 
one-third  of  the  north  hundred  acres  of  land  on  the  south  side 
of  it  for  her  support  during  her  life;  at   her  death,    if   Elihu 
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Blair  is  living,  I  will  this  same  land  to  him ;  if  Elihu  Blair 
is  dead  before  his  mother,  I  will  and  bequeath  the  same  land  to 
my  daughters,  Nancy  and  Manervey,  if  alive/'  **I  give  to 
Nance  Blair  and  Manervey  Blair  sixty-six  acres  of  land  on 
the  north  side  of  the  old  farm  for  their  support  while  they 
live  single.  *  *  *  Elihu  Blair  is  to  pay  to  each  one  of 
them  one  hundred  dollars  at  their  marriage,  or  one  year  after 
their  marriage;  if  Elihu  Blair  be  dead  before  their  marriage 
Nancy  and  Manervey  get  no  money;  if  Elihu  is  alive,  and 
pays,  the  land  is  his,  but  the  sixty-six  acres  of  land  named 
above  is/'  The  divises  are  literally  quoted  and  grouped  for 
the  better  observing  of  their  characteristics  and  understand- 
ing of  the  will.  It  is  unnecessary  to  specially  note  the  be- 
quests. 

This  is  the  inartistic  will  of  an  illiterate  man,  in  language 
that  [332]  scarcely  admits  a  doubt  of  its  meaning  in  the 
•  minds  of  those  unlearned  in  the  law.  The  words  heir  and  is- 
sue are  not  in  the  will ;  nor  is  any  other  word  of  art,  aflFecting 
the  duration  of  the  several  estates,  save  "children,''  in  the  de- 
vises to  Robert,  William  and  James.  A  life  estate  is  given 
to  the  testator's  widow  in  one-third  of  a  tract,  with  remainder 
to  Elihu,  if  living  at  her  death;  and  if  not  living,  then  to 
Nancy  and  Minerva,  if  alive,  in  clear  expression,  showing  an 
ability  to  make  himself  understood  when  intending  to  devise 
land  to  one,  subject  to  a  life  use  in  another.  He  also  vested 
the  use  of  sixty-six  acres  in  Nancy  and  Minerva,  while  they 
remained  unmarried,  in  plain  and  simple  terms.  Nothing  in 
the  will  is  suggestive  that  the  testator  intended  to  give  any  of 
his  sons  a  life  estate  only  in  the  land.  No  devise  to  them 
contains  the  phrase,  during  life,  nor  anything  equivalent. 
Most  men  like  Hugh  Blair,  in  speaking  of  their  offspring, 
use  the  words  "heirs"  and  "children"  as  synonomous,  or 
nearly  so.  They  may  have  a  vague  idea  that  "heirs"  embraces 
others  than  children;  but  "children,"  with  them,  expresses 
what  a  lawyer  means  by  "heirs  of  the  body."  They  under- 
stand a  devise  to  William  Blair  and  James  Blair,  and  to 
their  children  after  them,  as  a  lawyer  would,  if  "heirs  of  the 
body"  stood  in  the  place  of  the  word  children.  To  the  com- 
mon mind,  William  and  James,  are  the  objects  of  the  testator's 
bounty.    I  apprehend  it  also  would  be  difficult   for  a  lawyer 
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to  escape  the  conviction  that,  in  fact,  he  intended  to  vest  in 
them  the  estate  in  fee.  Only  by  force  of  the  technical  defini- 
tion of  the  word  children,  a  meaning  that  the  testator  was  ig- 
norant of,  as  shown  by  the  context,  could  any  one  believe  he 
intended  to  give  the  sons  a  life  estate,  and  the  fee  to  their 
children. 

Can  the  testator's  actual  will  stand,  or  must  it  be  mould- 
ed into  another?  Wills  have  been  turned  upside  down  by  the 
rule  in  Shelly's  Case.  If  an  unlearned  man  devise  land  to  A 
for  life,  with  remainder  to  his  heirs,  A  takes  in  fee  simple. 
He  failed  to  make  a  legal  declaration  of  his  intentions;  the 
will  is  valid  for  a  thing  he  did  not  intend.  This  is  the 
rule;  but  where,  from  other  parts  of  will,  it  is  made  clear 
the  w^ord  heirs  means  children,  the  intent  prevails.  To  effect- 
uate a  testator's  clear  intention,  the  words  heir,  issue  and  child- 
ren may  be  used  interchangeably:  Braden  v.  Cameron,  i 
Grant,  60.  ''Heirs''  and  *'heirs  of  the  body''  are  words  of  lim- 
itation, "children"  of  purchase.  When  used  by  a  testator, 
the  law  presumes  that  he  used  them  in  their  legal  sense.  Cori- 
clusive  evidence  is  required  to  convert  **heirs''  into  a  word 
of  personal  description,  and  it  must  be  equally  as  strong  to 
elevate  the  word  children  into  a  word  of  limitation :  Guthrie's 
Appeal,  I  Wright,  9.  Although  the  definite  meaning  which 
the  law  attaches  to  the  word  children  is  so  difficult  to  over- 
come, we  are  convinced  that  Hugh  Blair  used  the  word  in  its 
ordinary  sense,  as  understood  by  people  generally  in  the  coun- 
try, and  that  it  is  clear  his  sons  William  and  James,  not  their 
children,  were  the  objects  of  his  bounty.  We  are,  therefore, 
of  opinion  that  James  Blair  took  an  estate  tail.  Judgment  af- 
firmed. 
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ORPHANS'  COUrtT  OF  PHILADELPHIA  COUNTY. 


[333]        In  Re  WILL  OF  WM.  M.  KING,  Dec'd. 

An  executor  whose  demand  for  probate  and  letters  testamentary 
is  denied  is  clearly  within  the  pi-ovision  of  the  Act  of  March  15th, 
1832,  giving  the  right  of  appeal  to  "any  person  interested." 

The  fact  that  the  appellant  is  not  a  citizen  of  this  State,  and  has  not 
entered  security  lor  costs,  is  not  a  valid  reason  for  refusing  the  issue 
prayed  for — The  practice  in  such  case. 

The  fact  that  from  the  record  the  appeal  appears  to  have  been 
taken  prior  to  the  admission  to  probate  of  the  will  of  which  the  re- 
spondents are  executors,  does  not  affect  the  merits  of  the  case — 
Practice. 

Sur  Appeal  from  Register. 
Hanna^  p.  J. 

It  appears  from  the  return  to  the  citation  to  show  cause 
why  an  issue  should  not  be  granted  in  the  above  matter  that 
all  the  parties  have  been  duly  served,  with  the  exception  of 
three,  viz:  Caroline  E.  J.  King,  Margaret  Carter  and  R.  W. 
Allen.  The  former,  we  understand,  is  represented  by  the  coun- 
sel for  the  appellant,  and  the  last  two  reside  out  of  this  jurisdic- 
tion. If  our  information  be  correct,  we  suggest  that,  for  the 
sake  of  regularity,  counsel  accept  service  of  the  citation  for  the 
party  interested  represented  by  him.  But  as  to  those  not  serv- 
ed, the  practice  pointed  out  by  the  Act  of  1832,  Purdon  1106, 
PI.  24,  25,  should  ordinarily  be  observed,  to  wit,  an  alias  cita- 
tion issued,  and  published  by  advertisement  **in  such  place  or 
places,  and  for  such  length  of  time,  as  the  court,  having  regard 
to  the  supposed  place  of  residence  of  the  defendant  and  other 
circumstances,  shall  direct."  In  the  present  instance,  however, 
we  deem  this  unnecessary,  and  involving  the  parties  in  fruit- 
less expense  and  delay.  Still,  as  it  is  but  proper  that  notice  be 
given  to  every  party  interested,  this  will  be  accomplished  by  the 
Examiner  to  be  appointed,  giving  notice,  in  writing,  of  his  ap- 
fKMiitment  to  the  parties  not  served,  of  the  time  and  place  of 
the  first  meeting  to  be  held  for  the  purpose  of  taking  testimony 
in  support  of  the  appeal.  An  answer  has  been  filed  to  the  cita- 
tion, by  the  executors  of  the  will  of  testator  admitted  to  pro- 
bate by  the  Register,  setting  up  various  grounds  of  opposition 
to  the  granting  of  the  issue  prayed  for  by  the  appellant.  The 
first  objection  is,  that  the  appellant  is  not  a  '^person  interested 
as  an  heir,  legatee,  devisee  or  next  of  kin  to  the  said  decedent.'* 
But  this  is  not  well  founded.  The  appellant  is  the  executor 
named  in  a  writing  which  he  allef^es  to  be  the  last  will  and  tes- 
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tament  of  the  decedent,  and  which  the  Register  has  refused  ad- 
mission to  probate.  It  is  the  duty  of  the  person  named  as  exec- 
utor to  offer  the  testamentary  paper  for  probate;  and,  if  he 
neglects,  can  be  compelled  so  to  do  upon  the  application  of  a 
party  in  interest.  It  may  be  that  he  has  no  pecuniary  interest 
other  than  the  expected  compensation  for  services  in  the  settle- 
ment of  the  estate ;  but  this  is  of  little  moment,  and  to  be  con- 
sidered, in  view  of  the  trust  reposed  in  him  by  the  testator.  He 
is  a  trustee  for  creditors  and  legatees,  and  this  confers  such  an 
interest  as  may  be  injuriously  affected  by  the  decision  of  the 
Register.  The  Act  of  March  15th,  1832,  under  which  the  ap- 
peal has  been  taken,  gives  the  right  to  **any  person  interested," 
and  [334]  clearly  the  executor  whose  demand  for  probate  and 
letters  testamentary  is  denied  is  within  the  provision  of  the  Act. 
The  second  objection  is,  that  the  appellant  is  not  a  citizen  of  this 
State,  and  has  not  entered  security  for  costs.  But  it  is  evident 
this  is  not  a  valid  reason  for  refusing  the  issue  prayed  for. 
The  proper  practice  is  to  apply  by  petition,  setSng  forth  the 
facts,  for  an  order  upon  the  appellant  to  enter  security  for  the 
costs  accrued  and  to  accrue,  and,  until  the  same  be  given, 
further  proceedings  to  stay.  The  next  objection  is  that  from 
the  record  the  appeal  appears  to  have  been  taken  prior  to  the  ad- 
mission to  probate  of  the  will  of  which  the  respondents  are  the 
executors.  But  this  does  not  affect  the  merits  of  the  case.  The 
appeal  is  from  the  act  of  the  Register  m  refusing  probate  of  the 
will  of  which  the  appellant  is  the  executor,  and  this  was  on 
or  about  July  17th,  1880,  while  letters  testamentary  upon  the 
will  probated  were  granted  on  July  26th,  1880.  In  strictness 
the  appeal  should  not  have  been  taken  until  subsequent  to  the 
date  of  the  letters  testamentary,  and  to  correct  this  apparent  ir- 
regularity leave  will  be  given  appellant  to  file  his  appeal  nunc 
pro  tunc,  as  of  July  27th,  1880.  In  regard  to  the  remaining 
objections,  it  is  unnecessary  to  say  more  than  that  the  appeal 
brings  up  nothing  but  the  record.  The  proceeding  is  had  de 
novo,  and  decided  upon  its  merits  upon  the  testimony  taken  in 
this  court.  Until  that  be  taken,  the  case  is  not  ripe  for  hearing; 
and  while  it  is  true  that  the  appellant,  in  his  petition,  is  requir- 
ed to  set  forth  the  material  fact  or  facts  upon  which  the  applica- 
tion for  an  issue  is  based,  yet  we  think  that  it  is  sufficiently 
complied  with  when  it  appears  that  the  ground  alleged  for  the 
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appeal  is  that  the  Register  has  refused  probate  of  an  alleged  last 
will  and  testament,  and  admitted  to  probate  a  testamentary 
writing  of  earlier  date.  The  question  of  fact  thus  arising  is» 
which  of  the  two  papers,  both  alleged  to  have  been  executed  by 
the  testator,  is  his  last  will  and  testament  ? 

No  sufTficient  reason  having  l>een  shown  why  appellant 
should  not  be  allowed  to  prosecute  his  appeal,  the  order  now 
asked  for,  relative  to  the  taking  of  testimony,  will  be  granted. 


SUPREME  COURT  OF  PENNSYLVANIA. 


BROWN'S  APPEAL. 

After  the  payment  of  all  judgments  entered  or  revived  within  five 
years,  the  fund  arising  from  a  sheriff's  sale  does  not. go  to  the  defen- 
dant, but  to  Judgment  creditors  whose  judgments  have  not  been  re- 
vived and  are  more  than  five  years  old. 

Appeal  from  decree  of  the  Court  of  Common  Pleas  of  Armstrong 
County. 

Sterrett,  J. 

It  is  conceded  that  the  judgments  against  the  appellee,  en- 
tered or  re\ived  within  five  years  before  the  sheriff's  sale  of  his 
real  estate,  are  entitled  to  be  fully  paid  out  of  the  proceeds.  Af- 
ter satisfying  these  judgments  there  remains  a  surplus  in  re- 
gard to  which  the  present  contention  has  arisen  between  the 
appellant,  whose  judgment  was  entered  more  than  five  years 
before  the  sale  and  was  not  revived  in  the  meantime,  and  the 
defendant  in  a  judgment.  The  former  claims  that  as  against 
the  defendant  his  judgment  is  entitled  to  the  surplus.  The  ap- 
pellee, [335]  defendant  in  the  judgment,  contends  that  it  ceas- 
ed to  be  a  lien  before  the  sale,  not  only  to  subsequent  judgment 
creditors,  but  also  as  to  himself,  and  hence  the  surplus  should 
be  awarded  to  him. 

As  to  creditors  whose  judgments  were  either  entered  or 
revived  within  five  years  before  the  sale,  the  judgment  of  ap- 
l^ellant  had  undoubtedly  ceased  to  be  a  lien,  but,  as  between 
him  and  the  judgment  debtor,  the  lien  continued,  notwith- 
standing the  lapse  of  more  than  five  years  from  the  entry  of 
the  judgment  without  revival.  When  the  debtor  continues,  as 
did  the  appellee  in  this  case,  to  be  the  owner  of  the  land  origi- 
inlly  hound  by  the  judgment,  and  the  same  is  sold  on  execu- 
tion a.c^oinst  him.  the  judgment  creditor  has  a  right  to.partici- 
\K\ie  in  any  surplus  that  may  remain    after    satisfying    jndg- 
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ments  entered  or  revived  within  the  five  years.  This  appears 
to  be  the  construction  heretofore  given  to  the  Act  of  April  4, 
1798.  The  mischief  intended  to  be  remedied  by  the  act  did 
not  extend  to  the  defendant.  Prior  to  the  passage  of  the 
act  the  Hen  of  a  judgment  on  real  estate  owned  by  the  defend- 
ant at  the  date  of  its  rendition  was  unlimited  as  to  time,  and 
the  creditor  might  have  execution  of  the  land  in  the  hands  of 
his  debtor  at  any  time  while  the  judgment  remained  unpaid. 
This  indefinite  lien  was  limited  by  the  act  to  a  period  of  five 
years,  **but  only  in  favor  of  purchasers  from  the  debtor  and 
judgment  creditors  in  his  lifetime;  it  left  it  without  bound  or 
limit  as  to  every  one  elsef  Amand^s  Appeal,  10  Casey,  152; 
Fetteftnan  v.  Murphy,  4  Watts,  424.  In  the  latter  case  it  is 
said  that  the  second  section  of  the  act,  which  provides 
that  **no  judgment  hereafter  entered  in  any  court  of  record 
within  this  Commonwealth  shall  continue  a  lien,  &c.,*'  has  no 
relation  to  the  defendant  in  the  judgment.  It  leaves  the 
rights  of  the  plaintiff,  as  to  him,  precisely  as  they  were  before ; 
but,  if  the  creditor  fails  to  revive  his  judgment,  according  to 
its  provisions,  the  act  limits  his  right  to  five  years  against  pur- 
■chasers  or  those  who  acquire  subsequent  liens  on  lands  orig- 
inally bound  by  the  judgment. 

It  follows  that  the  learned  auditor  was  right  in  appropri- 
ating the  surplus  fund  as  he  did,  and  his  report  should  have 
"been  confirmed. 

Decree  reversed  at  the  costs  of  the  appellee ;  and  it  is  now 
ordered  and  decreed  that  the  report  of  the  auditor  be  con- 
firmed, and  the  fund  in  the  court  distributed  in  accordance 
therewith. 


SUPREME  COURT  OF  PENNSYLVANIA. 


THE  LYCOMING  FIRE   INSURANCE  COMPANY   v. 
SCHWENK  AND  GEIST. 

A  breaker  of  a  coal  mine  was  set  on  fire  by  a  party  of  men,  who 
fired  several  shots,  drove  me  watchman  away  and  then  burned  down 
the  breaker.  Held,  that  this  was  a  riot  within  the  provisions  of  the 
policy  of  insurance. 

Error  to  the  Court  of  Common  Pleas  of  Northumberland  County. 

Green,  J. 

The  defendants'  sixth  point  requested   the  court   to   say, 
*'that  if  the  jury  believe  that  the  breaker  was  destroyed  by  fire 
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in  the  manner  testified  by  Timothy  Adams,  their  verdict  ought 
to  be  in  form  for  the  defendant.*' 

The  seventh  point  made  a  similar  request  as  to  the  testi- 
mony of  [336]  Alfred  Ford.  Adams  had  testified  that  about 
eleven  o'clock  at  night,  while  he  was  watching  at  the  breaker, 
*'there  was  a  lot  of  men  came  up  to  the  breaker  through  the 
woods.  I  first  heard  them,  and  I  fired  a  shot — they  fired  too — 
they  returned  the  fire,  and  came  up  right  away  and  set  fire  to 
the  breaker.  I  seen  some  of  them ;  now,  I  couldn't  tell  you  how 
many  I  seen  that  was  there.  I  didn't  see  any  before  the  breaker 
was  on  fire.  I  seen  them ;  maybe,  eight  or  ten ;  I  can't  tell  how 
far  they  were  away  from  the  breaker  when  they  commenced 
shooting;  maybe  fifty  yards  or  so;  they  didn't  make  much 
noise." 

O.  What  amount  of  shooting  was  done  ? 

*'A.  It  was  a  regular  volley;  I  think,  maybe,  there  was 
fifty  shots  fired  altogether ;  I  heard  them  going  in  the  direction 
of  the  breaker.  *  *  *  j  didn't  go  down  until  they  had 
the  breaker  on  fire ;  they  came  right  up  after  the  shooting  and 
set  fire  to  the  breaker.  After  they  set  fire  to  the  breaker  I  came 
down  and  went  into  the  drift.  *  *  *  j  didn't  hear  them 
say  much,  only  when  they  came  they  said :  *Get  out  of  this.' 
That  is  about  all,  I  think,  I  heard." 

Q.  How  did  they  set  fire  to  it  ? 

*'A.  They  got  some  fine  kindling  wood  and  poured  some 
coal  oil  on;  they  hollered  for  it:  one  hollered  f^r  wood,  and  the 
other  said :  'Give  me  that  coal  oil.'  That  I  heard ;  then  the)  set 
it  on  fire;  it  burned  pretty  rapidly.  ♦  ♦  ♦  j  can't  say  I 
was  afraid ;  I  didn't  like  to  stay  in  the  breaker ;  anyhow,  I 
didn't  want  to  be  burned  up.  *  *  *  I  wasn't  in  dang^er  of 
being  shot,  because  I  was  inside  of  the  breaker ;  they  couldn't 
shoot  through ;  I  was  more  in  danger  of  the  fire  than  from  be- 
ing shot ;  I  crawled  down  the  plane  over  their  heads." 

Ford  testified  that  he  also  was  a  watchman  at  the  breaker 
on  the  night  of  the  fire,  and  was  in  the  office  immediately  be- 
for  the  fire,  and  heard  four  shots  fired,  one  at  a  time,  and  then 
there  was  silence ;  ''after  I  heard  the  four  shots,  there  was  a  lot 
fired  just  about,  I  guess,  ten  or  fifteen  yards  from  me;  lot  of 
shots :  sounded  to  me  like  a  volley  of  them.  ^  *  *  After 
the  shots  were  fired,  they  plunged  into  the  office — one  of  the 
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men  as  soon  as  that  volley  of  shot:,  was  fired — and  asked  who 
was  there :  hut  there  was  nobody  there ;  I  wasn't  in  the  office  at 
the  time;  I  saw  him  coming  into  the  office  from  the  back  win- 
dow ;  I  didn't  see  anybody  else  there  at  the  time ;  I  heard  him 
ask  w  ho  was  there ;  I  didn't  make  any  answer  to  the  question ; 
I  wouldn't  have  been  here  if  I  had,  I  guess;  I  went  back  of  the 
office,  down  in  the  bush,  and  concealed  myself.  *  *  I 
^\ouldn't  like  to  fight  against  so  many  men." 

We  are  decidedly  of  the  opinion  that  in  the  foregoing  tes- 
timony every  element  of  riot  is  found,  whether  at  common  law 
or  under  an  Act  of  1705.  There  was  the  unlawful  assemblage 
of  three  or  more  persons,  combined  together  to  perpetrate  an 
outrageous  and  violent  crime.  The  commission  of  the  crime 
w^as  immediately  preceded  by  numerous  discharges  of  fire  arms. 
Two  peaceable  citizens,  engaged  in  watching  and  protecting 
the  premises — placed  there  for  that  purpose — were  compelled 
to  flee  therefrom  in  terror  of  their  lives.  The  crime  was  arson, 
one  of  the  most  odious  known  to  the  criminal  law.  It  was  com- 
mitted at  a  late  hour  of  the  night,  when  the  great  majority  of 
persons -are  in  their  beds  and  asleep,  and  least  prepared  to  de- 
fend themselves  or  their  properties.  It  is  an  offence  having  a 
more  natural  and  necessary  tendency  to  put  [337]  whole  com- 
munities in  fear  and  terror  than  almost  any  other.  In  this  in- 
stance it  was  accompanied  by  the  voices  of  men  calling  for 
wood  and  oil,  with  which  to  apply  the  fire,  by  the  loud  and  ap- 
palling noise  of  exploding  weapons  of  destruction,  and  the 
criminals  themselves  were  a  band  of  men  whose  numbers  could 
not  be  determined  on  account  of  the  darkness  of  the  night.  For 
a  court,  in  charging  a  jury,  to  speak  of  such  an  occurrence  as 
anything  less  than  a  riot  of  the  most  marked  and  distinct  char- 
acter, would  be  simply  to  mislead  them.  We  think  the  learned 
judge  of  the  court  below,  in  his  comments  to  the  jury,  dealt 
quite  too  leniently  wnth  the  plain  and  undisputed  facts  of  the 
case.  He  said  to  them  that  to  prove  a  riot  there  nwut  be  a  pre- 
vious unlaw^ful  assemblage,  accompanied  with  circumstances 
of  force  and  violence,  and  "that  if  the  assembling  of  persons 
be  not  accompanied  w-ith  such  circumstances  as  these,  it  can- 
not be  deemed  a  riot,  however  unlawful  the  acts  which  they 
actually  committed."  From  this  the  jury  would  naturally  in- 
fer that  unless  the  proof  went  back  to  the  time  when  the  men 
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first  met  together,  and  established  that  such  original  meeting 
was  attended  with  circumstances  of  actual  force  and  violence, 
a  case  of  riot  could  not  be  made  out ;  no  matter  what  acts  of 
outrage  and  violence  were  subsequently  perpetrated.  Such  is 
not  the  law  as  we  understand  it,  and  we  consider  it  error  to  say 
or  to  intimate  that  it  is,  to  a  jury  charged  with  the  trial  of  such 
a  case.  We  think,  too,  that  the  court  rather  overrated  the  ne- 
cessity of  proving  *'a  violent,  turbulent,  disorderly  and  noisy 
disturbance  of  the  public  peace"  in  order  to  make  out  a  case  of 
riot.  There  was  no  controversy  as  to  what  were  the  facts ;  not 
a  witness  was  called  to  give  any  other  account  of  the  occur- 
rence than  that  testified  to  by  Adams  and  Alfred  Ford.  Their 
credibility  was  not  assailed  or  impeached  in  any  manner.  It 
was  a  case  in  which  it  would  have  been  entirely  proper  for  the 
court  to  characterize  directly  the  criminal  aspect  of  the  facts 
testified  to  by  the  witnesses  named.  Instead  of  doing  this,  the 
learned  judge  told  the  jury  they  must  decide  whether  they  be- 
lieved the  witnesses,  when  there  was  not  a  shadow  of  doubt 
thrown  upon  their  credibility,  and  if  they  believed  them,  they 
were  to  "determine  the  facts  and  circumstances."  Whether  the 
facts  and  circumstances  constituted  a  riot,  he  did  not  tell  them, 
although  expressly  requested  to  do  so  in  two  points.  In  our 
opinion  he  should  have  affirmed  the  defendants'  sixth  and  sev- 
enth points  without  qualification.  For  not  doing  so  he  was  in 
error,  as  also  in  the  general  charge,  for  the  reasons  heretofore 
stated.  We  sustain  the  second,  tenth,  eleventh  and  twelfth  as- 
signments of  error,  and  on  these  the  case  is  reversed. 
Judgment  reversed. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


CLARK  V.  THE  MINERS'  AND  LABORERS'  SAVING 
ASSOCIATION  OF  ASHLAND. 

A  Court  of  Equity  will  not  order  a  transfer  of  shares  of  stock  of  a 
-corporation^ to  a  claimant,  unless  his  right  is  first  established  at  law, 
or  acknowledged  by  the  parties.     His  remedy  is  at  law  for  damages. 

Walker,  J. 

The  complainant  in  this  case  filed  a  bill  setting  forth  that 
Julia  Clark  (one  of  the  defendants)  is  his  wife,  and  that  she 
liolds  in  her  own  [338]  name,  and  as  trustee,  the  certificates 
for  five  shares  of  stock  of  the  association,  defendant ;  that  he. 
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the  said  Patrick  Clark,  has  paid  all  the  instalments  due  upon  the 
said  shares  from  25  Aug.,  1873,  to  24  Aug.,  1880,  and  that  he 
has  made  demand  upon  the  said  association  to  transfer  the  said 
stock  and  issue  other  certificates  to  him — that  said  association 
refuses  on  the  ground  that  said  Julia  Clark  claims  the  Scfid 
stock.  On  the  part  of  the  association  a  demurrer  has  been 
filed  denying  the  right  of  the  plaintiflf  to  the  transfer,  for  the 
reason  that  the  certificates  have  already  been  issued  to  said 
Julia  Clark,  the  claimant  of  the  shares,  and  that  a  new  issue 
without  a  delivering  up  and  cancellation  of  the  old  certificates 
would  be  prejudicial  to  the  association.  Julia  Clark  in  an  an- 
swer filed,  claimed  the  stock  as  her  own ;  and  her  counsel  con- 
tends that  as  both  parties  claim  the  stock,  a  Court  of  Equity  has 
no  jurisdiction  to  determine  their  respective  legal  rights,  but 
the  remedy  of  the  complainant  if  there  be  any,  is  in  an  action 
for  damages  at  law.  As  the  case  now  stands  both  parties  claim 
the  stock  in  question.  Their  respective  rights  are  undetermined, 
and  are  purely  legal — and  as  such  must  be  decided  by  a  legal 
tribunal.  No  such  tribunal  has  as  yet  passed  upon  them,  and 
therefore,  it  is  clear,  a  court  of  chancery  has  no  jurisdiction  of 
the  subject  matter.  The  right  of  the  complainant  must  be 
acknowledged,  or  established  at  law  before  he  can  resort  to  a 
chancellor.  The  right  of  trial  by  jury  is  a  constitutional  right 
of  which  the  defendant  cannot  be  deprived.  North  Pa.  Coat 
Co.  vs.  Snowden,  6  \Vr.  488,  490.  Norris'  Appeal,  14  P.  F. 
S.,  281.  Rhea  v.  Forsythe,  i  Wr.  503.  Tillmes  v.  Marsh,  17 
P.  F.  S.,  507.  When  certain  stock  was  sold  at  a  judicial  sale, 
and  the  company  refused  to  transfer  the  same  to  the  purchaser 
(the  sheriff's  vendee  upon  presentation  of  the  bill  of  sale  and 
demand)  it  was  held  that  a  mandamus  would  not  lie,  as  the  re- 
lator had  an  adequate  legal  right  in  an  action  on  the  case  for 
damages.  Birmingham  Fire  Insurance  Co.  v.  Commonwealth, 
;^/'  egal  Intelligencer  51  (January  30.  1880)  :  Dietrick  v.  Tv- 
son,  4  Phila.  352.  Sank  v.  Unionship  Co.,  s  Phila.  499.  Un- 
der these  ainlioritics  I  am  clcnrlv  of  the  ni)inion  that*the  demur- 
rer slirmld  !)c  sustained  and  the  h\]\  disir.issed  at  the  cost  of  the 
c  ir])!:-inr.nt. 
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QUARTER  SESSIONS  OF  LUZERNE  COUNTY. 


COMMONWEALTH  v.  REYNOLDS. 

1.  A  mining  boss  has  no  discretion  in  the  performance  of  the  duties 
imposed  on  him  by  sections  8  and  9  of  the  mine  ventilation  law. 

2.  He  cannot  say,  in  answer  to  an  indictment  for  neglect  of  duty, 
under  section  8,  in  not  providing  that  a  door  was  so  hung  as  not  to 
stand  open,  that  the  door  was  not  necessary. 

3.  The  duty  imposed  on  the  mining  boss  cannot  be  delegated  by  him 
to  another. 

4.  But  if  the  company  took  from  his  charge  a  particular  portion  of 
the  mine,  and  placed  it  in  charge  of  another  he  would  not  be  respon- 
sible for  neglect  of  duty  in  that  portion  of  the  mine,  although  the  com- 
pany might  be  respoftsible  in  case  of  accident. 

5.  If  the  door  was  one  affecting  the  ventilation,  it  is  no  answer  to 
say  CAiat  it  was  not  necessary  to  the  ventilation,  or  that  no  gas  had 
accumulated  in  that  part  of  the  mine. 

6.  Whether  a  door  is  a  "main"  or  "check"  door,  held  to  be  a  ques- 
tion of  fact,  but  if  found  to  be  a  "main"  door,  the  defendant  could  be 
convicted  for  not  providing  for  it  a  constant  attendant. 

Rice,  P.  J. 

The  defendant  here  is  indicted  for  a  violation  of  what  is 
known  as  the  mine  ventilation  law,  passed  in  1870,  the  history 
of  which  has  been  [339]  commented  on  by  counsel.  As  you 
all  know,  this  important  legislation  was  brought  about  by  a 
great  calamity,  and  was  intended  to  work  a  radical  change  in 
the  method  of  ventilating  coal  mines,  and  to  secure  safety  to 
the  men  employed  therein. 

By  the  seventh  section  of  the  act  it  is  made  the  duty  of  the 
owners  or  agents  of  every  coal  mine  or  colliery  to  provide  for 
every  such  coal  mine  or  colliery  an  adequate  amount  of  ventila- 
tion, and  sufficient  apparatus  to  secure  it  throughout  the  mines. 
But  in  order  to  secure  this  ventilation,  and  to  insiire  against  ac- 
cidents, in  addition  to  providing  the  best  apparatus  that  can  be 
secured,  it  is  made  the  further  duty  of  the  agent  or  owner  of  the 
mine  or  colliery  to  employ  an  inside  foreman,  or  person,  who  is 
commonly  called  a  mining  b(^ss,  upon  whom  are  imposed  certain 
peremptory  duties  by  the  statute.  These  duties  are,  to  some  ex- 
tent, recited  in  the  section  of  the  act  which  we  have  read  to 
vou.  (Sec.  8,  Act  of  3d  March,  1870,  P.  L;  6:  P.  D.  1069,  pi. 
8.)  We  say  to  you  with  regard  to  these  duties — because  we 
ought,  as  a  court,  to  so  express  (uirselves  in  construing  this 
Act  of  Assembly,  that  there  can  be  no  doubt  as  to  what  the  du- 
ties of  the  mining  boss  are,  and  as  to  what  discretion  he  has  in 
performing  them — that  the  statute  makes  these  duties  per- 
emptory on  the  mining  boss,  and  there  is  no  discretion  vested  in 
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him  in  the  performance  of  them.  By  this  we  mean  that  he  can- 
not say  that  the  necessities  of  the  particular  mine,  or  of  the  par- 
ticular occasion,  do  not  require  him  to  perform  things  required 
of  him  by  the  statute.  This  statute  is  supposed  to  express  the 
legislative  wisdom  of  the  State ;  to  express  what  was  necessary 
and  best  to  secure  the  proper  ventilation  of  the  mines,  and  the 
security  of  the  men  who  work  under  the  ground ;  and  we  re- 
peat, as  matter  of  law,  that  the  mining  boss  must  perform  the 
duties  imposed  on  him  by  the  statute,  and  he  has  no  right  to  set 
up  his  private  judgment  against  that  of  the  Legislature,  and  to 
say  that  it  is  not  necessary  for  him  to  perform  them,  or  that  he 
has  power  to  perform  them  in  some  other  *way.  If  he  fails  to 
perform  them  he  is  guilty  of  negligence,  even  though  no  acci- 
dent occurs. 

Now  in  the  next  section  of  the  act  it  is  provided  that  the 
mining  boss  shall  provide  "that  all  doors  used  in  assisting  or  in 
any  way  affecting  ventilation  of  the  mine  shall  be  so  hung  and 
adjusted  that  they  will  close  of  their  own  accord,  and  cannot 
stand  open."  We  say  to  you,  gentlemen,  that  this  is  a  positive 
duty  imposed  upon  the  mining  boss — one  which  the  statute  ex- 
pressly calls  upon  him  to  perform.  He  need  go  no  farther  than 
the  words  of  the  Act  of  Assembly.  He  need  only  inquire,  what 
has  the  statute  provided  as  to  my  duties  in  this  regard  ?  The 
language  is :  **He  shall  provide  that  all  doors  used  in  assisting 
or  in  any  way  affecting  ventilation  of  the  mines  shall  be  so  hung 
and  adjusted  that  they  will  close  of  their  own  accord,  and  can- 
not stand  open.''  As  to  this  duty,  we  say  to  you,  as  we  have 
said  with  regard  to  the  duties  prescribed  in  the  preceding  sec- 
tion, that  if  there  is  a  door  which  is  provided  for  such  a  pur- 
pose by  the  owners  or  operators  of  a  mine,  in  carrying  out  his 
general  duties,  to  which  we  have  referred,  the  mining  boss  has 
no  discretion  as  to  what  he  shall  do  under  this  section. 

Again,  gentlemen  of  the  jury,  it  is  a  duty  which  is  to  be 
personally  perforrried.  He  is  to  provide.  He  is  to  see  that  it  is 
done.  The  statute  does  not  necessarily  imply  that  he  shall  make 
the  door,  or  that  he  shall  hang  the  door,  but  that  the  person 
upon  whom  this  responsibility  [340]  rests  shall  see  that  the 
door  is  so  hung  that  it  will  close  of  its  own  accord.  It  is  a 
duty  which  he  cannot  delegate  to  another. 

Again,  in  this  offense,  of  course,  as  in  all  others,  the  ne- 
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gleet  of  the  duty  must  be  a  neglect  of  a  duty  which  the  person 
knows  to  be  unperformed.  For  example:  If  he  has  seen  and 
provided  that  the  door  has  been  properly  hung,  and  through 
some  mishap  or  other  it  gets  out  of  order  in  the  interivi  while 
he  is  away  from  this  portion  of  the  mine  engaged  in  his  duties, 
and  the  fact  does  not  come  to  his  knowledge,  then  he  could  not 
be  held  responsible  for  a  criminal  offense  if  he  did  not  during 
that  interim  see  that  it  was  immediately  repaired.  But  as  soon 
as  the  knowledge  does  come  to  him  that  the  door  is  out  of  re- 
pair, then,  gentlemen,  it  becomes  his  immediate  duty  to  provjde 
that  the  door  is  placed  in  such  a  situation  "that  it  shall,''  in  the 
language  of  the  act,  "close  of  its  own  accord.'' 

Various  other  duties  are  imposed  upon  the  mining  boss, 
and  upon  other  persons  who  are  connected  with  the  mines.  It 
is  plainly  provided  that  the  neglect  or  refusal  of  any  person  or 
party  to  perform  the  duties  provided  for  and  required  to  be  per- 
formed by  sections  six,  eight,  nine  and  ten  of  this  act,  by 
the  parties  therein  required  to  perform  them,  shall  be  taken 
and  be  deemed  a  misdemeanor  by  them,  or  either  of  them,  etc. 
Now  it  is  under  that  section  that  this  indictment  is  brought  to 
your  attention.  The  first  inquiry  which  you  will  make  is :  Was 
the  door  in  question  a  door  affecting  the  ventilation  of  the 
mine?  I  do  not  purpose  to  recite  in  detail  the  testimony  of 
the  witnesses  upon  this  point.  You  will  rememoer  it  as  why 
this  door  was  placed  there.  It  is  alleged  on  the  part  of  the 
Commonwealth  that  it  was  placed  there  after  a  report  had  been 
made  by  the  fire  boss  that  gas  had  accumulated  or  had  been 
found  in  this  cross-heading,  which  has  been  spoken  of  by  the 
witnesses ;  that  the  next  morning  a  door  was  provided  for  that 
place  in  order  to  drive  the  air  up  into  that  cros"= -heading.  You 
will  remember  the  testimony  of  the  other  witnesses  as  to  wiiat 
the  purpose  of  the  door  was.  Now  we  say  to  you,  as  matter  of 
law  upon  this  point,  that  if  the  Pennsylvania  Coal  Company 
had  provided  at  that  point  a  door  for  the  purpose  of  sending  the 
air  up  to  this  cross-heading  and  back  again,  for  the  purpose  of 
affecting  or  changing  the  ventilation  of  that  portion  of  the 
mine,  then  the  mining  boss,  in  the  performance  of  his  duty 
would  not  be  authorized  or  justified  in  neelectinof  the  per- 
formance of  the  duty  to  which  we  have  called  your  attention, 
under  section  eight  of  the  statute,  upon  the  gnnmd  that,  in  his 
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opinion,  it  was  not  necessary  to  have  a  door  there.  In  other 
words,  there  being  a  door  there,  and  it  affecting  tlie  ventilation 
of  the  mine,  it  became  then  the  imperative  duty  of  the  mining 
boss,  under  the  statute,  to  see  that  that  door  was  so  hung  that 
it  would  close  of  its  own  accord.  If  this  were  not  so,  if  these 
duties  which  are  imposed  upon  the  mining  boss,  upon  the  fire 
boss,  upon  the  company  and  the  various  employees  of  the  mine, 
can  be  considered  discretionary  in  any  case  on  their  part,  the 
statute  would  be  a  dead  letter,  l^ecause  it  could  not  be  enforced. 
We  say  to  you,  then,  that  if  this  door  affected  the  ventilation, 
the  mining  boss  would  not  be  justified  in  saying  that  no  acci- 
dent had  occurred  or  no  gas  had  been  found  there.  The  very- 
object  of  the  statute,  and  the  very  object  of  the  system  of  ven- 
tilation which  was  provided  by  the  statute,  and  which  it  was  in- 
tended the  law  might  enforce,  was  to  prevent  the  accumulation 
of  gas. 

[341]  We  come  now  to  the  main  question  of  fact  which  is  in- 
volved in  this  case,  namely :  Was  the  defendant  the  mining 
boss  of  that  portion  of  the  mine  where  the  door  is  said  to  have 
been  located?  This  is  a  question  of  fact  for  you.  It  is  alleged 
upon  the  part  of  the  Commonwealth  that  he  was.  It  is  alleged 
on  the  part  of  the  defendant  that  he  was  not ;  that  the  charge  of 
that  portion  of  the  mine  had  been  delegated  by  the  company  to 
Mr.  Joblin,  who  was  the  mining  boss  of  number  two.  You 
will  remember  the  testimony  of  the  witnesses  for  the  Common- 
wealth and  for  the  defense  upon  this  point.  It  is  apparently 
conflicting  to  some  extent.  It  is  your  duty,  however,  to  recon- 
cile, if  you  can,  the  testimony  of  all  the  witnesses,  so  that  it 
shall  be  consistent  with  their  truthfulness.  If  you  cannot  thus 
reconcile  it.  you  will  pass  upon  the  credibility  of  the  witnesses. 
In  judging  of  the  credibility  of  witnesses,  you  can  take  into 
HMisideraticn  the  interest  which  the  witness  has  in  the  case;  any 
niotive  which  he  mav  have  for  varying  from  the  truth ;  any  bias 
frr  or  a^rainst  the  Commonwealth  or  the  defendant:  his  con- 
(h^ct  upon  the  witness  stand ;  his  frankness  and  his  intelligence, 
and  Ills  o]:)portunities  of  observation  or  knowledge.  There  are 
various  metho<:ls  by  which  juries  can  almost  invariably  arrive 
at  the  truthfulness  of  witnesses  who  give  their  testimony  under 
the  solemnitv  of  an  oath.  We  can  only  give  you  some  general 
hints  as  to  this  point,  as  to  whether  or  not  the  defendant  had 
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the  responsible  charge  of  this  portion  of  the  mine  where  the 
door  was.  Did  he  have  charge  of  the  working  of  the  men  at 
that  point — the  employing  of  the  men,  the  paying  of  them? 
Did  he  have  charge  of  the  ventilation?  Did  he  have  charge  of 
this  door  ?  That  is,  was  he  authorized,  was  it  within  the  scope 
of  his  duties,  or  of  his  functions,  according  as  his  relations 
were  with  the  company,  to  give  directions  in  reference  to  this 
door?  Did  he  have  charge  of  the  employment  of  those  who 
were  understood  to  have  charge  of  the  door  ?  Did  he  have  the 
authority  given  to  him  from  the  company  to  discharge  those 
who  should  be  guilty  of  negligence  with  regard  to  the  door? 
You  may  take  these  circumstances  into  consideration  in  inquir- 
ing whether  or  not  he  was  the  man,  who  by  express  authority 
from  the  Pennsylvania  Coal  Company,  had  charge  of  that  par- 
ticular portion  of  the  mines  in  the  capacity  of  mining  boss. 

As  to  another  feature  of  the  case,  we  repeat  what  we  have 
said  in  another  connection :  that  if  he  had  these  duties  to  per- 
form, if  he  was  so  authorized  by  the  company,  he  could  not  del- 
egate them  to  another,  even  though  the  other  was  the  mining 
boss  of  another  mine  of  the  same  company.  If,  however,  you 
shall  find  from  all  the  testimony  in  the  case,  that  though  Mr. 
Reynolds  was  the  mining  boss  of  shaft  number  six,  and  that 
this  portion  of  the  mine  where  this  door  was  belonged  properly 
to  shaft  number  six,  but  that  the  company  had  taken  the  care 
and  responsibility  and  management  of  that  portion  of  the 
mine  from  him,  then  he  could  not  be  convicted,  though  the  com- 
pany might,  in  case  of  accident,  have  been  responsible.  In  oth- 
er words,  if  you  find  that  though  he  was  nominally  the  mining 
boss  of  shaft  number  six,  though  you  find  that  this  portion  be- 
longed to  that  particular  mine,  yet  if  the  care  and  management 
of  that  particular  portion  of  the  mine  had  been  taken  away  from 
him  by  the  company,  then  he  could  not  be  held  responsible  in 
this  case. 

The  second  count  in  the  indictment  charges  the  defendant 
with  having  neglected  to  comply  with  this  provision  of  the 
statute:  *'He  shall  see  that  all  main  doors  shall  be  provided 
with  an  attendant,  whose  constant  [342]  duty  shall  be  to  guard 
them,  and  prevent  them  being  left  open."  Whetlier  or  not  this 
was  a  main  d(K)r  or  a  check  door  is  almost  purely  a  question  of 
fact,  about  which  there  is  conflict  of  testimony.     If  you  con- 
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elude  that  it  was  a  main  door,  then  you  will  inquire  whether  or 
not  there  was  provided  for  it  a  person  whose  constant  duty  it 
should  be  to  guard  it,  and  prevent  it  being  left  open.  If  you 
should  find  that  it  was  a  main  door,  and  if  you  should  find,  un- 
der the  instructions  we  have  given  you,  that  the  duty  of  seeing 
that  the  door  was  properly  hung  and  properly  taken  care  of 
under  the  mine  ventilation  act  devolved  upon  this  defendant, 
and  if  you  find  further  that  he  had  not  provided  a  person  whose 
constant  duty  it  was  to  see  that  it  was  kept  shut,  he  may  be  con- 
victed as  he  stands  charged  in  the  second  count  of  the  indict- 
ment. If,  however,  this  was  not  a  main  door,  then  he  cannot  be 
convicted  as  he  stands  charged  in  the  second  count  of  the  in- 
dictment. 

In  case  you  find  the  defendant  guilty  you  will  have  nothing 
to  say  about  costs.  In  case  you  find  him  not  guilty,  you  may 
say  whether  the  defendant,  the  prosecutor,  or  the  county  shall 
pay  the  costs,  or  you  may  divide  the  costs  between  the  prose- 
cutor and  the  defendant  in  such  proportions  as  you  deem 
proper.  In  this  connection,  however,  it  is  proper  for 
me  to  say  that  the  prosecutor  is  a  person  acting  in 
an  official  capacity.  He  is  the  mine  inspector  of  the  eastern  dis- 
trict, whose  duty  it  is  to  see  that  the  mine  ventilation  law  is  car- 
ried out.  If  in  good  faith  he  has  brought  this  prosecution,  and 
there  was  probable  cause  for  bringing  it  here,  he  is  to  be  com- 
mended, and  it  would  be  very  unjust  to  impose  any  portion  of 
the  costs  upon  him.  even  though  the  prosecution  should  fail. 
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IN  RE  ESTATE  OF  MARY  ANN  DUCKETT. 

Where  death  rcsirlts  from  linppring  illness,  the    medical    attendant 
Is  not  entitled  to  a  preference  during  all  tne  sickness. 

The  term  "last  illness,"  in  the  Act  of  Veh.  24,  1834.  (P.  L.,  77)  ap- 
pears to  include  only  the  services  of  the  physician  after  the  patient  is 
virtually  prostrated  and  the  services  constantly  necessary. 
The  circumstances  of  such  a  case  Illustrated. 
Exceptions  to  the  report  of  an  auditor. 
It  was  agreed  that  testimony  should  be  taken  before  the 
Court  with  like  effect  as  if  found  by  the  auditor. 

Butler,  P.  J.  From  the  additional  testimony  taken  irr 
Court  (by  agreement)  we  find  the  charges  made  by  Dr.  J.  R. 
Hoskins  just  and  proper. 


Digitized  by 


Google 


IN  RE  ESTATE  OF  MARY  ANN  DUCKETT.  479 

The  only  question  remaining:  arises  out  of  his  claim  to  a 
preference  under  the  21st  section  of  the  Act  of  Feb.  24th,  1834. 
Charges  for  medical  attendance  *\luring  the  last  illness"  are  en- 
titled to  preference.  But  what  is  meant  by  the  term  *1ast  iil- 
ness?"  As  applied  to  the  great  majority  of  cases,  the  question 
is  readily  answered.  But  where  death  results  from  lingering 
illness  that  has  stretched  across  many  months  or  many  years,  it 
is  otherwise.  Men  sometimes  die  from  disease  of  the  hearj, 
lungs  or  other  organs,  which,  commencing  in  infancy,  termin- 
ate only  with  old  age.  They  are  never  well,  always  complain- 
ing, but  lingering  on  throughout  the  usual  perio<l  allotted  to  hu- 
man life.  In  other  instances,  the  disease  runs  its  course  in 
shorter  time,  but  still  the  patient  lingers  for  years,  down  at 
times,  up  and  about  at  others.  This  is  often  [343]  the  effect  of 
diseases  of  the  brain.  Such  cases,  where  the  illness  is  so  pro- 
tracted, the  statute  certainly  does  not  contemplate.  Where  the 
disease  assumes  a  fatal  form,  runs  its  course  rapidly,  the  pa- 
tient virtually  prostrated,  and  the  services  of  a  physician  con- 
stantly necessary,  the  case  just  as  certainly  is  contemplated. 
Others,  like  the  one  before  us,  more  nearly  approaching  the 
boundary  line  (which  is  difficult  to  define  and  need  not  be  at- 
tempted here)  give  rise  to  doubt  and  difficulty. 

From  the  beginning  of  Dr.  Hoskins'  visits,  and  probably 
for  some  time  before,  Mrs.  Duckett  w^as  afflicted  wath  softening 
of  the  brain.  The  progress  of  the  disease  was  gradual  and 
slow.  She  livecl  for  more  than  a  year  after  the  doctor's  attend- 
ance commenced — going  about  the  house,  waiting  upon  herself 
generally,  once  visiting  abroad  for  several  weeks,  the  disease 
manifesting  itself  only  in  weakness  and  irritability  up  to  with- 
in a  short  ime  of  her  death,  when  it  resulted  in  apoplexy. 
Prior  to  this  change  the  doctor's  attendance  was  irregular.  The 
patient  being  sometime  worse,  he  went  only  when  called.  Sub- 
sequently his  visits  seem  to  have  been  regular  and  pretty  con- 
stant. We  think  the  claim  to  preference  must  be  confined  to 
the  latter  period.  The  report  of  the  auditor  must  be  corrected 
accordingly. 
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CURTIS    S.    BOOKS,    Administrator    of    CHARLOTTE 
BOOKS,  Deceased  v.  THE  BOR.  OF  DANVILLE. 

The  provisions  of  the  Constitution  of  1874,  declaring  that  in  cases 
of  death  resulting  from  injuries  *'the  right  of  action  shall  be  prose- 
cuted," does  not,  in  the  absence  of  legislative  enactment,  give  a  right 
of  action  to  the  personal  representatives  of  the  ueceaseU. 

The  Act  of  2Gth  Apiil,  1855,  perscribing  the  persons  for  whose  ben- 
efit such  actions  shall  be  prosecuted  Is  still  the  law.  No  other  persons 
have  been  clothed  with  the  right  and  hence  no  other  persons  can  sus- 
tain such  actions. 

Error  to  Common  Pleas,  Northumberland  County. 

Green,  J. 

The  maxim  actio  personalis  moritur  ami  persona  was  ab- 
rogated in  Pennsylvania,  in  cases  of  injuries  resulting  in  death, 
by  legislation,  prior  to  the  adoption  of  the  Constitution  of 
1873.  The  Act  of  the  15th  of  April,  1851,  gave  a  right  of  ac- 
tion for  such  injuries  to  the  personal  representatives  of  the  de- 
ceased. The  eflfect  of  that  act  was  to  make  the  damages  re- 
covered in  such  actions  general  assets  of  the  deceased  in  the 
hands  of  the  representatives  and  of  course  they  were  available 
to  creditors  in  the  first  instance.  It  followed  ihat  in  all  cases 
of  insolvent  estates  of  such  deceased  persons  where  the  victim 
of  injury  was  a  husband  and  father,  the  widow  and  children 
derived  little  or  no  advantage  from  the  action,  although  they 
were  the  persons  most  directly  and  severally  injured.  Hence  it 
was  that  a  change  was  made,  and  by  a  new  act  passed  the  26th 
day  of  April,  1855,  the  right  of  actions  for  such  injuries  was 
taken  away  from  the  personal  representatives  of  the  deceased 
and  conferred  only  upon  parents  for  the  loss  of  children,  and 
children  for  the  loss  of  parents,  and  reciprocally  upon  husband 
and  wife.  So  far  as  this  subject  is  concerned  this  was  the  con- 
dition of  the  law  in  1873,  when  the  present  constitution  was 
adopted.  Of  course  as  this  right  of  action  was  derived  from 
legislative  enactment  it  might  in  the  same  mode  be  taken  away. 
To  prevent  this  being  done,  a  special  provision  was  incorporat- 
ed in  the  [344]  organic  law  declaring  that  in  cases  of  death  re- 
sulting from  injuries  '*the  right  of  action  shall  survive  and  the 
general  assembly  shall  prescribe  for  whose  benefit  such  actions 
shall  be  prosecuted.'* 

Since  the  adoption  of  the  Constitution  no  new  legislation 
has  been  enacted  on  this  subject.    It  is  plain,  therefore,  that  the 
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Act  of  1855,  prescribing  the  persons  for  whose  benefit  such  ac- 
tions shall  be  prosecuted,  is  still  the  law.  No  other  persons 
have  been  clothed  with  the  right  and  hence  no  other  persons  can 
sustain  such  actions. 

The  present  action  is  brought  by  an  administrator  to  re- 
cover damages  for  injuries  resulting  in  death  to  the  intestate. 
But  the  legislature  has  not  declared  that  such  a  person  may 
maintain  such  an  action,  and  hence  the  right  to  do  so  does  not 
exist.  The  designation  of  the  persons  for  whose  benefit  such 
action  shall  be  prosecuted  is  especially  referred  to  the  action  of 
the  legislature  by  the  language  of  the  Constitution.  No  such 
law  has  been  enacted,  and  hence  the  inference  is  irresistable 
that  the  persons  who  may  now  exercise  the  right  are  those  and 
those  only  who  could  do  so  at  the  time  of  the  adoption  of  the 
Constitution.  It  is  argued,  however,  that  such  a  right  exists 
in  the  personal  representative,  because  of  the  provision  in  the 
Constitution  "that  the  right  of  action  shall  survive.'*  The  ar- 
gument submitted  in  support  of  this  position  is  ingenious,  but 
in  our  judgment  it  is  entirely  fallacious.  The  provision  of  the 
constitution  coupled,  as  it  is  in  the  same  sentence,  with  the  di- 
rection that  the  legislature  shall  declare  who  shall  exercise  the 
right,  would  be  conclusive  that  the  right  itself  is  a  limited  one, 
to  be  put  in  force  for  certain  persons,  to  be  prescribed  only  by 
the  legislative  body.  Hence  the  interference  is  not  warranted 
that  the  right  of  action  is  a  general  one,  to  exist  independently 
of  or  without  legislation.  This  conclusion  is  much  strengthen- 
ed by  another  consideration  of  still  greater  force.  The  argu- 
ment is.  as  it  must  be,  that  the  personal  representatives  may  re- 
cover for  the  injuries  to  the  person  of  the  deceased,  and  other 
persons  may  recover  for  the  death.  Unfortunately  for  that  po- 
sition it  is  not  the  fact  that  two  separate  and  independent  rights 
of  action  are  given.  The  language  is :  *' And  in  case  of  death 
from  such  injuries,  the  right  of  action  shall  survive."  What 
right  of  action?  Manifestly  the  right  to  recover  damages  for 
the  death  of  the  person  killed.  No  other  cause  of  action  is  cre- 
ated. It  is  one  right,  not  two,  and  its  very  existence  as  a  right 
of  action  at  all  is  absolutely  dependent  upon  the  fact  of  death. 
For  the  injuries  preceding  the  death  and  independently  of  it,  no 
right  of  action  is  given,  and  hence  there  is  none  to  survive. 
The  opposing  argument  assumes  that  it  exists,  and  upon  the 
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basis  of  that  assumption  infers  the  survival.  But  the  assump- 
tion is  unwarranted,  and  therefore  the  inference  cannot  be 
made.  Moreover  it  is  too  plain  for  argument  that  the  deceas- 
ed person  never  had  or  could  have  a  right  of  action  in  advance 
of  his  death,  for  damages  resulting  only  from  his  death,  and 
therefore,  again,  as  the  right  in  hnn  never  existed  it  could  not 
survive  to  his  representative.  In  the  case  of  Mann  vs.  Weiand, 
4  W.  X.  C,  (\  we  held  that  the  right  of  action  for  damages 
from  death  by  negligence  never  existed  in  the  deceased,  that  it 
was  given  to  and  first  existed  in  the  widow,  and  hence  the  de- 
fendant was  a  competent  witness  in  his  own  behalf  in  an  action 
against  him  by  the  widow.    The  same  principle  applies  here. 

We  are  of  opinion  that  the  non-suit  in  the  court  below  was 
properly  entered.    Judgment  affirmed. 


QUARTER  SESSIONS  OF  CHESTER  COUNTY. 


[345]     COMMONWEALTH  v.  GEO.  WOODWARD. 

The  fact  that  a  defendant,  soon  after  the  commission  of  an  offense 
in  one  county,  was  sentenced  to  imprisonment  in  another  county  for 
a  term  covering  the  period  of  the  statute  of  limitations  of  such  actions, 
will  not  suspend  the  running  of  the  statute. 

The  Commonwealth  could  have  "brought  or  exhibited"  an  indict- 
ment within  the  two  years,  with  consent  of  the  court — the  trial  to 
take  place  when  the  custody  of  the  defendant  was  obtained. 

Lodging  a  warrant  with  the  keeper  of  a  jail  where  the  defendant 
is  imprisoned,  will  not  take  the  place  of  an  indictment  to  prevent  the 
running  of  the  statute. 

FUTHEY,  P.  J. 

The  defendant  was  tried  at  August  Sessions,  1880,  for 
larceny.  The  offence  was  committed  July  18th,  1878.  The  in- 
dictment was  presented  to  and  found  by  the  grand  jury  on 
August  loth,  1880.  The  defendant  pleaded  the  statute  of  limi- 
tations. The  jury,  by  a  special  verdict,  found  that  the  defen- 
dant was  guilty  of  the  commissicMi  of  the  larceny ;  that  he  was 
an  inhabitant  of  the  State  and  usual  resident  therein  and  had 
1:)een  so  for  several  years:  tliat  on  the  4th  of  August,  1878,  be- 
ing still  such  resident,  he  was  arrested  and  committed  to  the 
prison  of  Delaware  county,  charged  with  the  commission  of  a 
larceny  in  that  county,  convicted  at  the  September  Sessions  fol- 
lowing, and  sentenced  to  a  term  of  imprisonment,  from  which 
he  was  released  on  the  23d  of  July,  1880;  that  in  August,  1878, 
while  he  was  in  prison  in  Delaware  county  awaiting  trial  there. 
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a  warrant  was  issued  here  for  his  arrest  for  the  offence  commit- 
ted in  this  county,  and  lodged  with  the  keeper  of  the  prison  in 
Delaware  county,  as  a  detainer ;  and  that  at  his  release  he  was 
brought  to  Chester  county  and  committed  to  answer  for  the  of- 
fence committed  here. 

The  (luestion  presented  for  consideration  is,  whether  the 
])rosccutiun  is  barred  by  the  limitation  in  the  act  regulatings 
criminal  procedure.  The  indictment  was  not  presented  and 
fornd  until  more  than  two  years  had  elapsed  from  the  com- 
mission of  the  offence.  The  defendant  is  therefore  entitled  to 
the  benefit  of  the  statute  which  limits  such  prosecution  to  two 
years ;  and  must  be  relieved,  unless  the  case  is  within  the  pro- 
viso to  the  act,  which,  that  if  the  defendant  shall  not  have  been 
an  inhabitant  of  the  State  or  usual  resident  therein  during  the 
said  period,  that  he  may  be  indicted  within  the  same  space  of  ' 
time  thereafter.  Does  the  fact  that  the  defendant,  soon  after 
the  commission  of  the  offence  in  this  county,  was  committed  to 
the  prison  of  Delaware  county,  and  sentenced  to  a  term  of  im- 
prisf)nment  there  which  covered  the  period  of  the  statute,  bring 
him  within  the  proviso?  We  are  clearly  of  opinion  that  it  does 
not.  The  proviso  was  meant  for  persons  escaping  or  absent- 
ing themselves  to  avoid  punishment  until  the  lapse  of  time 
might  enable  them  to  return  with  impunity. 

The  defendant  has  never  absented  himself  from  the  State, 
but  has  returned  within  her  borders,  in  the  custody  of  the  offi- 
cers of  the  law.  It  would  be  a  forced  construction  to  hold  that 
during  his  imprisonment  he  was  not  an  inhabitant  of  the  State, 
even  although  he  could  not  act  in  all  [346]  respects  as  a  free- 
man. It  is  said  that  the  conviction  of  the  defendant  in  anoth- 
er county  prevented  the  commonwealth  from  prosecuting  him 
in  this  county  until  after  his  release,  and  that  it  would  be  use- 
less to  exhibit  a  bill  to  the  grand  jury  when  no  further  steps 
could  be  taken  until  the  defendant  could  be  had  for  trial.  This 
may  form  a  reason  why  the  legislature  should  have  provided 
for  such  a  case,  but  they  have  not  done  so,  and  we  cannot  legis- 
late for  them.  There  are  doubtless  many  cases  where  we  may 
think  the  commonwealth  should  not  be  debarred  from  prosecut- 
ing after  the  statutory  period  for  which  the  law-making  powers 
have  not  seen  proper  to  make  a  saving.  Had  the  common- 
wealth, however,  desired  to  prosecute  the   defendant,   as   she 
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could  very  readily  have  "brought  or  exhibited"  an  indictment 
within  the  two  years,  to  do  which,  the  consent  of  the  court 
would  have  been  readily  given,  and  the  trial  could  then  have 
taken  place,  when  the  custody  of  the  defendant  was  obtained. 
The  fact  that  a  warrant  was  issued  for  the  arrest  of  the  defen- 
dant, and  lodged  with  the  keeper  of  the  prison  of  Delaware 
county,  is  of  no  consequence.  It  has  been  determined  by  the 
Supreme  Court  in  the  case  of  the  Commonwealth  v.  Haas,  7  p. 
F.  S.  443,  that  the  indictment  must  be  found  within  two  years 
from  the  commission  of  the  offence.  The  commencing  of  a 
prosecution  is  not  sufficient.  See  also  Graham  v.  Common- 
wealth, I  P.  F.  S.  255 ;  Commonwealth  v.  Ruffer,  4  Casey,  259. 
The  provisions  of  the  act  limiting  the  time  within  which  indict- 
ments must  be  found,  is  intended  for  the  protection  of  persons 
accused  of  crime,  and  while,  in  the  interpretation  of  a  statute, 
we  may  legitimately  consider  the  effects  and  consequences,  we 
must  not  be  too  astute  to  narrow  or  take  away  a  defence  thus 
granted  by  law. 

Let  judgment  be  entered  for  the  defendant 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


PENNA  NATIONAL  BANK  v.  DENGLER  et  al. 

The  proceeds  of  sale  of  personal  property  must  be  distributed  by  the 

"Sheriff  himself,  and  will  not  be  ruled  into  Court,  except  where  there 

are  conflicting  claims  for  wages  or  rent,  or  other  special  circumstances. 

Motion  for  Rule-to  pay  into   Court   proceeds   of   sale   of   Personal 

Property. 

Walker,  J. 

This  application  is  made  by  Sylvester  Van  Buren,  who 
holds  a  judgment  against  Chas.  H.  Dengler,  and  upon  which 
an  attachment  execution  was  issued  with  notice  to  the  bank. 
Mr.  Van  Buren  claims  the  money  in  the  Sheriff's  hands  as  the 
proceeds  of  the  sale  of  certain  shares  of  bank  stock  previously 
bound  by  his  attachment,  and  contends  that  the  money  should 
be  paid  into  Court,  and  distributed  to  him,  and  he  relies  upon 
Williams'  Appeal,  9  Barr  267.  There  the  Sheriflf  had  several 
writs  in  his  hand,  and  he  paid  the  money  to  the  plaintiff  in  one 
of  the  writs  before  the  return  day,  which  writ  was  afterwards 
set  aside  by  the  Court,  [347]  and  it  was  held  that  the  Sheriff 
was  liable  to  subsequent  execution  creditors.  To  avoid  liability 
the  money  should  not  be  paid  out  before  the  return  day.    This 
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was  the  question  decided  in  that  case,  and  the  remark  of  Judge 
Rogers,  that  **if  the  officer  wishes  not  to  encounter  the  re- 
sponsibiHty  of  voluntary  action,  he  may  crave  permission  to 
pay  the  money  into  Court,"  appears  to  be  outside  of  the  facts 
of  the  case.  See  also  Snow  vs.  Hyman,  2  W.  Notes  352.  In  the 
case,  of  Wies  vs.  Wies,  3  W.  Notes  76,  it  was  said  that  the 
Court  never  interferes  with  the  distribution  of  the  proceeds  of 
personal  property,  except  under  very  special  circumstances  to 
protect  a  lien  creditor.  Where  there  are  conflicting  claims  for 
wages  and  rent,  the  Court  will  relieve  the  Sheriff,  and  allow 
him  to  pay  the  money  into  Court.  Kochenderfut  vs.  Feegel,  5 
W.  Notes  404.  In  Marble  &  Co.  vs.  Burke,  5  W.  Notes  124, 
it  was  held  that  it  is  the  duty  of  the  Sheriff  himself  to  distrib- 
ute the  proceeds  of  personal  property,  and  not  to  call  upon  the 
Court  to  pay  it  out  for  him — especially  is  this  so  when  he  has 
but  one  writ  in  his  hands.  In  the  distribution  of  the  proceeds 
of  the  sale  of  real  estate  under  the  act  of  15  June.  1836  (Pam- 
phlet Laws  yy^y  Pur.  Dig.  656,  PI.  107),  the  rule  is  different. 
The  fi.  fa.  in  this  case  is  the  only  writ  in  the  Sheriff's  hands, 
and  the  money  is  the  proceeds  of  the  sale  of  Chas.  H.  Dengler's 
interest  in  certain  stock  of  the  bank.  If  Dengler  had  no  title 
to  it  at  the  time  of  the  levy,  the  Sheriff's  vendee  would  take 
nothing  by  his  purchase.  If  the  attachment  execution  bound 
the  stock,  the  remedy  of  the  applicant  is  outside  of  these  pro- 
ceedings— for  one  who  claims  to  come  in  upon  a  fund  as  a  lien 
creditor,  comes  in  under  the  sale  producing  the  fund,  and  can- 
not go  behind  it  by  assuming  a  ground  which  attacks  the  sale 
itself,  and  the  lawfulness  of  the  conversion.  If  he  claims  as  an 
adversary  of  the  right  to  make  the  sale,  his  remedy  is  not  in  the 
distribution.  Walter  vs.  Pratt,  2  R.  265.  Hutchman\s  Ex'r's 
Appeal,  3  C.  2TO.  The  interest  of  Densrler  only  was  sold,  and 
the  proceeds  should  he  applied  to  plaintiff's  writ. 
Motion  refused. 
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KRUG  &  CO.  V.  SPRENKLE. 

1.  The  record  of  a  justice  of  the  peace  of  a  former  suit  between  the 
same  parties  for  the  same  subject  matter,  showed  that  "the  justice 
dismissed  the  suit  lor  want  of  jurisdiction,"  which  Judgment  was  un- 
appealed  from.  Held,  that  the  plaintiff  was  barred  from  recovering 
in  a  second  suit  brought  for  the  same  subject  matter. 

2.  Kase  v.  Best,  3  Harris,  101,  followed. 
Exceptions  to  referee's  report. 

WiCKES,  J. 

If  Kase  V.  Best,  3  Harris,  loi,  is  authority  in  Pennsylva- 
nia, the  report  of  the  referee  must  be  set  aside. 

The  matter  in  controversy  had  been  the  subject  of  a  former 
suit  between  the  same  parties  before  a  justice  of  the  peace,  who 
had  dismissed  [348]  it  for  want  of  jurisdiction,  hisrecord  be- 
ing in  the  following  words:  **January  25th,  1879,  parties  ap- 
pear, when,  on  partly  hearing  the  case,  the  justice  dismissed 
the  suit  for  want  of  jurisdiction,  the  plaintiff  claiming  over  one 
hundred  dollars  damages."  In  addition  to  this,  the  referee, 
finds  '*that  the  plaintiff  then  and  there  paid  the  costs,  the  justice 
making  on  the  margin  of  the  docket  the  following  entry : 
^Costs  paid  by  plaintiff.'  '' 

This  record  cannot,  of  course,  be  contradicted  by  parol  evi- 
dence, but  it  can  be  explained  if  any  doubt  exists  as  to  what  it 
means;  and  the  justice  has  testified  "that  this  w^as  his  own  ac- 
tion without  the  request  or  consent  of  the  plaintiff.'' 

I  am  at  a  loss  to  perceive  how  this  can  be  tortured  into 
anything  but  what  it  purports  to  be  upon  its  face,  namely,  the 
dismissal  of  the  plaintiff's  suit.  If  this  is  the  true  construction 
of  it,  the  plaintiff's  remedy  was  by  appeal,  and  having  failed  to 
enter  that,  he  is  without  a  remedy. 

Under  the  authority  above  cited,  the  defendant's  sixth  ex- 
ception must  be  sustained. 

And  now,  to  wat,  October  nth,  1880,  the  report  of  the 
referee  is  set  aside,  and  judgment  entered  upon  the  law^  and 
facts  of  the  case  fcr  the  defendar.t. 
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COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


ARNOLD  ET  AL.  V.  WEIRMAX. 

Where  the  amount  due  on  a  mortgage  not  discharged  by  a  Sheriff's 
sale  added  to  the  amount  of  the  purchaser's  bid.  was  more  than  two- 
thirds  oi  the  appraised  value  of  the  property,  the  sale  will  not  be  set 
aside  under  the  provisions  of  the  Act  23.  March,  1877,  P.  Laws  30 
(termed  the  "stay  law")  because  the  amount  of  the  bid  alone  was 
less  than  two-thirds  of  the  appraised  value. 
Rule  to  set  aside  the  Sheriff's  sale. 

Walker,  J. 

The  reason  urged  for  setting  aside  this  sale  is  that  prop- 
erty did  not  sell  for  two-thirds  or  more  of  its  appraised  value 
under  ist  Sec.  of  Act  23  March,  1877,  P.  L.,  30,  termed  the 
"stay  law.*' 

The  land  was  appraised  at  $900  and  was  sold  on  a  judg- 
ment by  the  sheriff  for  $10.  There  was  a  mortgage  of  $1,100, 
on  the  property  not  discharged  by  the  sale.  In  June,  while  the 
act  was  in  force,  the  sale  was  made. 

Was  the  property  sold  for  two-thirds  or  more  of  its  ap- 
praised value  ? 

The  purchaser's  bid  was  $10,  subject  to  a  mortgage  of 
$1,100. 

His  bid  in  effect  and  substance,  was  $1,1 10;  for  that  is  the 
amount  he  agreed  to  pay  for  the  land.  The  property  was  there- 
fore sold  for  more  than  two-thirds  of  the  appraisement.  Any 
other  view  would  lead  to  an  absurdity. 

And  now,  Nov.  22.  1880,  rule  discharged. 
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[349]  MENDLER  v.  HORNUNG. 

1.  A  married  woman  is  liable  for  repairs  to  her  separate  estate, 
made  at  her  request,  and  necessary  for  its  preservation  and  enjoyment. 

2.  In  judicial  proceedings  to  enforce  the  liability  of  a  married  woman, 
her  husband  should  be  joined  as  a  party.  An  execution  issued  on  a 
judgment  obtained  against  both  for  improvements  to  her  realty  may  be 
levied  out  of  her  separate  estate. 

Rule  to  set  aside  the  fi.  fa.  for  matter  appearing  of  Record. 

Persuing,  P.  J. 

The  judgment  in  this  case  was  obtained  before  a  Justice 
of  the  Peace.  It  was  brought  into  Court  on  a  writ  of  certior- 
ari, and  here  ailirmed.  The  cause  of  action  set  forth  in  the 
transcript  was  for  work  and  materials,  the  plaintiff  claiming 
"that  the  work  was  done  at  the  request  of  Anna  Maria  Horn- 
ung,  one  of  the  above  defendants,  and  on  the  credit  of  her  sep- 
arate estate,  and  for  the  necessary  repairs  of  her,  Anna  Maria 
Hornung's,  separate  estate,  and  that  these  repairs  were  neces- 
sary to  preserve  said  property  from  dilapidation,  and  renders 
the  same  tenantable."  Upon  the  claim  as  thus  stated  on  his 
docket,  the  Justice  gave  judgment  in  favor  of  the  plaintiff.  The 
sheriff  has  made  a  levy  on  the  real  estate  of  Mrs.  Hornung,  the 
same  property,  I  understand,  upon  which  the  repairs  were 
made.  The  ground  upon  which  the  Court  is  asked  to  set  aside 
the  writ  is,  that  an  execution  must  first  be  issued  against  the 
husband  alone,  and  in  the  event  of  a  return  of  ''no  goods,"  then 
an  alias  may  issue  which  may  be  levied  upon  and  satisfied  out 
of  the  separate  property  of  the  wife.  This  is  the  course  of 
proceeding  prescribed  by  the  8th  section  of  the  Married  Wo- 
man's Act  of  nth  April,  1848,  where  the  wife  has  contracted 
the  debt  for  necessaries  for  the  support  of  the  family.  This 
section  has  no  reference  to  debts  contracted  for  repairs  to  her 
separate  estate.  It  was  argued  that  these  were  referable  to  the 
6th  section  of  that  act,  wherein  it  is  provided,  that  when  debts 
are  contracted  by  af  married  w^oman  herself,  or  in  her  name  by 
any  person  authorized  so  to  do,  &c.,  execution  shall  be  first  is- 
sued against  the  property  of  the  wife.  But  it  has  been  decid- 
ed in  Clyde  vs.  Keister,  8  Casey  85,  and  other  cases,  that  this 
refers  to  debts  contracted  by  her  before  marriage,  from  liabil- 
ity for  which  the  husband  is  exempted  by  the  statute.  A  mar- 
ried v/oman  is  ]ial)le  for  repairs  to  her  separate  estate,  made  at 
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her  request,  anci  necessary  for  its  preservation  and  enjoyment. 
There  is  no  express  statutory  provision  covering  the  case,  but 
this  habihty  is  the  necessary  result  of  the  rights  of  the  wife 
and  disabilities  of  the  husband  conferred  by  the  Act  of  nth  of 
April,  1848.  Lippincott  vs.  Leeds,  27  Smith  420.  To  the 
same  point  is  Kuhns  ct  nx\  vs.  Turney,  6  Norris  497,  where  it 
is  held  that  the  power  of  the  wife  to  contract  for  improvements 
to  her  separate  estate  is  not  conferred  by  anything  contained  in 
the  6th  section  of  the  Act  of  nth  April,  1848,  but  arises  ex 
necessitate  rei;  that  it  seems  to  be  proper  in  order  to  give  the 
act  its  intended  force  to  allow  her  to  contract  for  necessary  im- 
provements and  repairs. 

Possibly  in  the  case  before  us  an  execution  might  have 
properly  issued  against  Mrs.  Hornung  alone;  Patterson  vs. 
Robinson,  i  Casey  81.  [350]  It  may  logically  follow  that  a 
judgment  rendered  against  a  married  woman  for  work  and  la- 
bor done,  at  her  request,  in  and  about  the  improvement  of  her 
separate  estate,  whether  by  default,  confession  or  verdict,  will 
have  all  the  leading  characteristics  of  a  judgment  against  a  per- 
son sui  juris.  When  the  law^  makes  her  competent  to  contract 
in  any  particular  case,  it  clothes  her,  as  q  logical  consequence, 
with  all  the  capacity  necessary  to  give  a  full  remedy  to  the  party 
with  whom  she  contracts.  She  has  therefore,  persona  standi  in 
judicio,  but  only  in  that  particular  case:  Swayne  vs.  Lyon,  17 
Smith  436,  per  Sharswood,  J.  In  the  same  line  is  the  late  case 
of  Steinman  &  Co.  vs.  Henderson  and  wife  (Leg.  Int.  Oct.  29, 
1880),  in  which  the  Supreme  Court  said :  '*\Vhen  suit  is  prop- 
erly brought  against  a  married  woman  on  a  claim  for  which, 
u])()n  its  face,  she  or  her  separate  estate  is  prima  facie  lial)le,  the 
plaintiff  is  entitled  to  judgment  for  non-compliance  with  the 
rules  of  Court,  as  though  she  was  a  feme  sole.  As  to  appear- 
ance, rules  to  plead,  affidavits  of  defence,  etc.,  she  has  the  same 
rights  and  is  subject  to  the  same  duties  and  penalties  as  oth- 
ers who  defend  in  their  own  right  and  not  in  a  representative 
capacity.''  The  general  rule,  however,  as  laid  down  in  a  num- 
ber of  decisions  of  the  Supreme  Court,  requires  that  the  hus- 
band shall  be  joined.  In  Brunner\s  Appeal,  ii  Wright  67,  it 
is  said :  In  all  judicial  proceedings  to  enforce  the  liabilities  of  a 
married  woman,  her  husband  is  a  necessary  party,  though  exe- 
cution upon  a  judgment  o1)tained  against  both  may  be  levied 
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out  of  her  separate  estate.  The  joinder  of  the  husband  is  es- 
sential to  her  protection.  See  also  Lippincott  vs.  Hopkins,  7 
Smith,  328. 

And  now,  Nov.  ■24th,  1880.    The  rule  is  discharged. 


COMMON  PLEAS  OF  LUZERNE  COUNTY. 


DONOHUE  V.  McGROARTY. 

1.  While,  as  a  general  rule,  it  Is  not  incumbent  on  the  Court  to  do 
more  than  examine  and  pass  upon  the  sufficiency  of  the  records  brought 
up  by  certiorari,  yet  wnere  the  process  and  machinery  of  the  law  has 
been  resorted  to  for  the  gratification  of  personal  hate,  rather  than  for 
the  simple  purpose  of  collecting  an  honest  debt,  it  is  proper  to  go  a 
step  further. 

2.  Plaintiff  and  defendant,  as  well  as  the  only  witness  sworn  in  the 
case,  are  residents  of  the  same  city.  Plaintiff  brought  suit  against  the 
defendant  before  a  justice  of  the  peace  at  a  town  thirty  miles  distant, 
and  had  the  summons  made  returnable  at  8  o'clock  on  xVionday  morn- 
ing: Held,  that  such  proceeding  is  a  prostitution  of  legal  process,  and 
a  species  of  barratry. 

3.  A  final  entry  of  judgrment.  that  *'after  hearing  the  plaintiff,  his 
proofs  and  allegations,  judgment  is  hereby  publicly  rendered  in  favor 
of  and  against  the  defendant  by  default  of  $2.50,  with  costs  of  suit.*' 
etc.,  does  not  show  a  judgment  in  favor  of  the  plaintifr,  anu  Is  fatally 
defective. 

Certiorari. 

Woodward,  J. 

We  should  be  derelict  in  our  duty  if  we  did  not,  in  dispos- 
ing of  this  certiorari,  advert  to  the  circumstances  under  which 
it  comes  before  us.  The  plaintiff  and  defendant  are  both  citi- 
zens of  Wilkes-Barre,  and  at  the  [351]  time  of  bringing-  this 
suit  were  near  neighbors.  The  only  witness  sworn  in  the  case 
also  lives  here.  In  this  city  there  is  an  alderman  for  every 
ward,  while  outside  of  the  city,  but  in  its  immediate  neighbor- 
hood, there  are  numerous  magistrates.  Notwithstanding  all 
this,  the  plaintiff,  on  the  29th  of  April.  1879,  brought  suit 
against  the  defendant  before  a  justice  of  the  peace,  of  Hazleton. 
some  thirty  miles  distant,  and  had  the  summons  made  returna- 
ble at  eight  o'clock  a.  m.,  of  the  5th  of  May,  1879,  which  was 
Monday.  At  the  time  fixed,  as  is  alleged,  although  the  trans- 
cript fails  to  show  the  hour,  the  plaintiff  appeared  with  his 
witness,  and  claimed  a  judgment  for  the  sum  of  two  dollars  and 
fifty  cents  for  services  "done  and  rendered  as  agent  for  defen- 
dant." The  justice  having  heard  the  proofs  and  alleviations, 
gave  judgment  (in  what  form  will  hereafter  appear)  for  tv.-o 
dollars  and  fifty  cents,  execution  was  issued  forthwith,  and 
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costs  amounting  in  the  aggregate  to  fifteen  cU^Uars  and  ten 
cents  were  made  and  entered  in  due  form  on  the  justice's  dock- 
et.   On  the  24th  of  May,  1879,  the  present  certiorari  was  taken. 

While,  as  a  general  rule,  it  is  not  incumbent  on  the  Court 
to  do  more  than  to  examine  and  pass  upon  the  sufficiency  of  the 
records  brought  up  by  certiorari  we  feel  bound,  in  the  present 
case,  to  go  a  step  further.  It  is  too  clear  for  argument  that  the 
process  and  machinery  of  the  law  have  t^een  resorted  to,  in  this 
instance,  for  the  gratification  of  personal  hate,  rather  than  for 
the  simple  purpose  of  collecting  an  honest  debt.  Such  a  pros- 
titution of  legal  process  is  unworthy  of  any  good  citizen,  and 
merits  the  condemnation  of  every  man  connected  with  the  ad- 
ministration of  the  law,  whether  as  counsel  or  judge.  So  long 
as  this  Court  is  constituted  as  at  present,  such  practices  as  stain 
the  proceedings  in  this  case  will  never  go  unrebuked.  Barratry 
consists  in  anrloying  others  *Svith  unjust  and  vexatious  suits," 
and  we  are  by  no  means  sure  but  that  in  the  event  of  a  repeti- 
tion of  procceedings  similar  to  the  present  it  would  be  the  duty 
of  the  Court  to  call  the  attention  of  the  district  attorney  to  the 
case  as  one  indictable  under  our  statitte,  the  penalty  being  fine 
and  imprisonment,  both  or  either,  at  the  discretion  of  the  Court. 

There  are  several  defects  in  this  record  as  shown  by  the 
transcript  before  us.  In  the  first  place,  it  does  not  appear  on 
whom  the  summons  w'as  served.  The  language  of  the  return 
is,  '^served  on  oath  by  producing  to  him  the  original  writ,"  etc. ; 
nor  is  the  date  when  the  return  of  service  is  made  given ;  noi 
the  hour  when  the  case  was  heard,  or  the  judgment  was  entered. 
It  is  possible,  however,  that  the  constable's  return  to  the  sum- 
mons is  curative  of  the  first  defect,  and  that  the  others  are  not 
•  of  sufficient  importance  to  merit  attention.  There  is,  however, 
one  other  irregularity  in  the  record  which  seems  to  us  fatal  to 
It,  and  which  cannot  be  overcome  by  any  collateral  evidence  or 
legal  presumption.  This  is  found  in  the  paragraph  containing 
what  purports  to  be  the  final  entry  of  judgment.  It  reads  as 
follows :  *'After  hearing  the  plaintiff,  his  proofs  and  allega- 
tions, judgment  is  hereby  publicly  rendered  in  favor  of  and 
against  the  defendant  by  default  for  $2.50,  with  costs  of  suit," 
etc.  Whatever  may  be  said  of  this  entry,  it  cannot  be  claimed 
that  it  shows  a  judgment  in  favor  of  the  plaintiff. 

The  proceedings  are  reversed. 
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COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[352]        CONROY,  Trustee.  &c..  v.  GOODMAN. 

The  general  Act  of  9  April,  1872,  relative  to  wages,  does  not  repeal 
the  local  Act  of  11  April,  1862.  They  must  be  construed  together  as 
statutes  in  pari  Materia. 

Exceptions  to  the  Auditor's  Report. 

Walker,  J. 

The  error  complained  of  here  was  the  refusal  of  the  audi- 
tor to  allow  the  claims  of  the  exceptants  for  their  wages  accru- 
ing within  six  months  preceding  the  Sheriff's  sale  as  clerks  and 
laborers  out  of  the  proceeds  of  the  sale  of  defendant's  personal 
property  levied  upon  in  his  store — on  the  ground  that  such  de- 
fendant was  not  engaged  in  the  kind  of  business  contemplated 
by  the  act  of  9  April,  1872,  P.  L.,  P.  47,  and,  therefore,  not  en- 
titled to  the  benefit  of  its  provisions.  The  store  in  question  was 
not  of  a  character  denominated  in  the  act  as  **works,  mines, 
manufactories  or  business  or  other  property  connected  there- 
with," where  **clerks,  miners  or  mechanics  are  employed,"  and, 
therefore,  would  not  be  ejusdem  generis,  as  those  mentioned 
in  said  act,  Sullivan's  Appeal,  27  P.  F.  S.  108.  Allen  vs.  Fehl, 
^2,  Legal  Intelligencer,  1876,  P.  366.  Solms  Estate,  34  Legal 
Intelligencer,  169.  Wentroth's  Appeal,  i  Norris,  469.  The 
auditor  was  therefore  correct  in  excluding  these  claims  under 
the  Act  of  1872.  But  the  claims  made  before  the  Court  on  the 
argument  of  the  exceptions  are  under  the  Act  of  i  ith  of  April, 
1862.  P.  Laws  479,  which  is  a  local  act  for  Schuylkill,  Bedford 
and  Blair  counties,  and  allows  the  payment  for  wages  and  salar- 
ies of  persons  employed  by  the  defendants  accruing  six  months 
before  sale,  to  the  amount  of  $100.  As  the  auditor  finds  the 
facts  that  the  claims  were  for  wages,  and  performed  within 
six  months  of  the  levy  and  sale,  the  only  question  here  is : 
whether  the  general  act  of  1872  repealed  the  local  act  of  1862. 
It  is  admitted  that  this  is  not  done  in  express  terms  further  than 
w^here  the  act  of  1862  is  inconsistent  wnth  it.  To  repeal  a  stat- 
ute by  implication,  it  must  clearly  appear  that  there  is  a  plain 
inconsistency  between  it  and  a  subsequent  statute,  or  that  the 
one  is  fully  supplied  by  the  other.  The  law  does  not  favor  the 
repeal  of  a  statute  by  implication.  Shinn  vs.  Commomvealth,  3 
Grant  205.  Short  vs.  Commonwealth,  6  W.  &  S.  209.  Egypt 
Street,  2  Grant  455.    Dickinson  vs.  Dickinson,  it  P.  F.  S.  401. 
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Bounty  Account,  20  P.  F.  S.  92.  Bank  vs.  Commonwealth,  10 
Barr  447-8.  We  are  clearly  of  the  opinion  that  the  general  act 
of  1872,  relative  to  wages,  &c.,  does  not  repeal  the  local  act  of 
1862,  and,  therefore,  as  they  are  not  inconsistent  with  each 
other,  they  must  be  construed  together  ''in  pari  materia." 

The  exceptions  are  therefore  sustained  so  far  as  they  relate 
to  the  payment  of  the  labor  claims  under  the  act  of  1862. 


COURT  OF  COMMON  PLEAS  OF  SCHUYLKILL  COUNTY. 


[353]      SCHOLLENBERGER  BROS.  v.  FISHER. 

In  a  vjaeriff's  interpleader  the  Issue  awarded  was,  whether  the  right 
of  property  in  the  goods  and  chattels,  or  any  of  them,  was  in  the  plain- 
tiffs at  the  time  they  were  levied  upon  by  the  Sheriff.  The  parties 
were  limited  to  this  issue,  and  no  other  could  be  tried. 

Rule  for  Judgment  non  obstante,  veredicto.    Motion  for  a  new  trial. 

Pershing,  P.  J. 

Charles  Fisher  issued  a  /i.  fa.,  No.  121,  July  term,  1880, 
against  Valentine  Schollenberger,  father  of  the  plaintiff,  upon 
which  the  sheriff  made  a  levy  of  a  stock  of  store  goods  and  a 
leasehold  estate.  The  plaintiffs  having  claimed  to  be  the  own- 
ers of  the  property  seized,  the  sheriff  presented  his  petition  to 
the  court,  whereupon  a  rule  was  granted  on  June  28,  1880,  to 
show  cause  why  an  issue  should  not  be  formed  as  provided  by 
the  sheriff's  interpleader  act.  This  rule  was  made  absolute  on 
July  6,  1880.  The  plaintiffs  having  failed  to  file  a  bond,  the 
court,  on  August  9,  1880,  directed  the  sheriff  to  proceed  to  sell 
the  property  levied  upon  and  to  pay  the  money  into  court.  Be- 
tween the  time  that  the  rule  for  the  interpleader  was  made  ab- 
solute and  the  sheriff  was  directed  to  proceed  with  the  sale,  viz : 
about  July  23d,  1880,  W.  H.  Schollenberger,  acting  for  the 
firm  (Jacob  M.  Schollenberger  being  then  a  resident  of  Chi- 
cago) sold  the  stock  of  goods  levied  upon,  and  which  was  at 
that  time  in  the  possession  of  the  sheriff,  to  his  brother-in-law, 
W.  B.  Scott,  taking  in  payment  his  notes  upon  which  nothing 
has  been  paid.  The  defendant  on  the  trial  gave  in  evidence  writ 
of  fi.  fa.  No.  47,  Sept.  term,  1880,  in  which  G.  A.  Benson  &  Co. 
were  the  plaintiffs  and  Schollenberger  Bros.,  the  defendants. 
The  sheriff's  levy  on  this  writ  is  the  same  as  that  on  the  writ 
in  favor  of  Chas.  Fisher  v.  Valentine  Schollenberger.  No 
claim  of  ownership  was  made  by  W.  B.  Scott,  the  alleged  ven- 
dee of  Schollenberger  Bros.     The  property   was  sold   by   the 
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sheriff  on  August  20,  1880,  and  the  proceeds,  after  deducting 
costs,  were  paid  into  court  to  abide  the  result  of  the  issue  form- 
ed. It  was  agreed  on  the  part  of  the  defendant  that  the  legal 
effect  of  the  sale  by  Schollenberger  Bros,  to  \V.  B.  Scott  w^as  to 
prevent  a  recovery  by  the  former  in  the  issue  in  which  Chas. 
Fisher  was  defendant,  and  this  question  was  reserved  for  fur- 
ther cc^nsideration.  It  is  provided  by  the  iioth  rule  of  court, 
that  whenever  a  rule  taken  by  the  sheriff  under  the  interpleader 
act  is  made  absolute,  then  without  any  special  order  or  direc- 
tion, a  feigned  issue  shall  be  framed  to  determine  whether  the 
right  (;f  property  in  the  goods  levied  on  or  any  part  thereof  is 
in  the  claimant,  in  which  issue  the  claimant  shall  be  plaintiff, 
and  the  plaintiff  in  the  execution  defendant.  The  issue  in  this 
case  is  set  forth  in  the  declaration  to  be,  whether  the  right  A 
property  in  the  goods  and  chattels,  or  any  of  them,  which,  on 
the  25th  day  of  June,  A.  D.,  1880,  were  levied  upon  by  the 
sheriff  under  a  writ  of  fi.  fa.  Xo.  121,  July  term,  1880,  'issued 
at  the  suit  of  Charles  Fisher  against  Valentine  B.  Schollenber- 
ger, was  in  the  said  \Vm.  M.  .Schollenberger  and  Jacob  M. 
Schollenberger,  plaintiffs  herein,  at  the  time  of  said  levy." 
Nothing  outside  of  this  could  be  tried.  In  Phillips  [354]  v. 
Reagan,  25  Smith  381,  it  was  said :  *'When  an  issue  is  formed 
to  try  the  property  under  the  order  of  the  court,  all  questions 
as  to  the  right  of  the  sheriff  to  relief  are  concluded  by  the  order, 
and  the  parties  go  to  trial  simply  on  the  issue  awarded."  In 
Lafferty  vs.  Cormick.  i  W.  N.  C.  267,  it  was  held;  that  the 
claimant  should  allege  ownership  at  the  date  the  fi.  fa.  is  placed 
in  the  hands  of  the  sheriff.  See  also  T.  &  H.  Pr.  Sec.  1137. 
And  this  rule  is  a  reasonable  one  when  it  is  considered  that  the 
interpleader  act  was  intended  to  protect  the  sheriff  from  the 
hazard  and  expense  of  actions  that  might  otherwise  be  brought 
against  him  by  persons  claiming  the  goods  upon  which  he  had 
levied,  who  were  not  the  j^arties  against  whom  the  process  is- 
sued. We  think  that  practice  and  authority  arc  so  clear  on  this 
subject  that  the  rule  for  judgment  noii  ohsfanic  veredicto  must 
be  discharged.  Xo  reasons  in  support  of  the  motion  for  a  new 
trial  appear  to  have  been  filed,  and  the  rule  of  court  in  this  re- 
spect has  not  been  cgmplied  with.  A  wide  door  was  opened  for 
the  admission  of  testimony  on  the  part  of  the  defendant.  The 
case  upon  its  facts  was  <  ne  strictly  within  the  province  of  a 
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jury  to  determine.  To  justify  a  new  trial,  the  mistake  of  the 
jury  in  law  or  fact  must  be  plain,  or  the  verdict  must  be  decid- 
edly against  the  evidence;  it  is  not  enough  that  the  court  do  not 
take  the  same  view  of  it  as  the  jury:  Griffith  vs.  Willing,  3 
Binn.  317.  In  the  case  before  us  the  jury  followed  the  instruc- 
tions of  the  court  as  to  the  law,  and  an  examination  of  the  evi- 
dence does  not  justify  us  in  saying  thkt  the  verdict  was  decided- 
ly against  it.    .\  new  trial  must,  therefore,  be  denied. 

And  now,  Xov.  jjd.  1880:  The  rule  for  judgment,  noii  ob- 
stante, is  discharged :  the  motion  for  a  new  trial  is  overruled, 
and  judgment  is  directed  to  be  entered  on  the  verdict. 


SUPREiviE  COURT  OF  PENNSYLVANIA. 


GEO.  AND  JOHN  MURDY  v.  McCUTCHEOX  et  ux. 

A  summons  by  a  justice  of  the  peace  which  does  not  Inform  the  de- 
fendant where  to  appear  is  fataHy  defective. 

An  action  was  brought  belore  a  justice  of  the  peace  under  the  Act 
of  July  7,  1879,  (P.  L.  194),  against  two  defendants  on  a  joint  con- 
tract, and  only  one  was  served  with  process.  A  judgment  by  default 
was  entered  against  both  of  the  defendants,  which  on  certiorari  was 
affirmed. 

Held,  (reversing  the  Court  below)  to  be  irregular  and  void  and 
tvould  not  be  affirmed  as  to  the  defendant  served,  anu  reversed  as  to 
the  other. 

Jamieson  v.  Pomeroy,  9  Barr  230,  distinguished. 

Error  to  the  Court  of  Common  Pleas  No.  1  of  Allegheny  County. 

This  was  an  action  of  debt  brought  before  a  justice  of  the 
peace  under  the  act  of  July  7,  1879  (P.  L.  194),  by  James  and 
Jane  McCutcheon  against  George  and  John  Murdy,  to  recover 
upon  a  joint  contract.  A  summons  was  issued  in  the  following 
form,  viz : 

County  of  Allegheny,  ss: 

The  Commonwealth  of  Pennsylvania. 

To  James  Morford  or  next  constable: — You  are  hereby 
commanded  to  summon  George  Murdy  and  John  Murdy,  to  be 
and  appear  before  the  subscriber,  James  Grubbs,  fesq.,  a  justice 
of  the  peace,  in  and  for  said  [355]  county,  on  Saturday,  the 
18th  day  of  October,  1879,  between  the  hours  of  i  o'clock  p. 
m.  and  2  o'clock  p.  m.,  to  answer  Jane  McCutcheon  and  James 
McCutcheon,  her  husband,  for  use  of  said  Jane  McCutcheon, 
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in  a  plea  of  debt  not  exceeding  three  hundred  dollars.  Hereof 
fail  not.  Witness  the  hand  and  seal  of  the  said  justice  of  the 
peace,  in  the  county  aforesaid,  the  eleventh  day  of  October,  A. 
D.  1879.  James  Grubbs.    [l.  s.] 

Service  was  had  upon  only  one  of  the  defendants,  and  in 
default  of  an  appearance  judgment  was  entered  generally 
against  both  of  them.  A  certiorari  was  then  issued  out  of  the 
Court  of  Common  Pleas,  and  among  the  exceptions  which 
were  filed  to  the  record  were  the  following,  viz : 

I.  The  judgment  of  the  justice  is  in  error,  because  the 
summons  is  insufficient,  illegal  and  defective,  in  that  it  does  not 
state  the  place  where  the  defendants  below  are  to  meet  to  an- 
swer the  action  brought  against  them. 

5.  The  record  disclosed  a  joint  but  not  a  several  indebted- 
ness against  the  two  defendants,  and  a  judgment  against  one 
cannot  be  sustained,  nor  a  judgment  against  both,  only  one  hav- 
ing been  served. 

7.  The  judgment  of  the  justice  is  erroneous  and  void  in 
toto,  as  it  is  a  general  judgment  for  the  plaintiff  and  against 
both  defendants,  only.one  of  whom  appears  to  have  been  served. 

Upon  argument,  the  Court,  Stowe,  P.  J.,  dismissed  the  ex- 
ceptions and  affirmed  the  judgment  of  the  justice,  whereupon 
the  plaintiffs  in  error  took  this  writ,  assigning  for  error  the 
above  action  of  the  Court. 

For  plaintiff  in  error,  George  H.  Quail,  Esq. 

The  summons  should  inform  the  defendant  where  he 
should  appear;  Binn's  Justice,  p.  673.  Where  an  action  is 
brought  against  two  persons  on  a  joint  contract  and  service  be 
had  on  but  one,  if  the  judgment  be  entered  generally  against 
both  it  is  erroneous — being  indivisible  and  incapable  of  separa- 
tion, it  cannot  be  affirmed  as  to  the  one  served  and  reversed  as 
to  the  other:  Boaz  vs.  Heister,  6  S.  &  R.  18;  Stewart  vs. 
Abrams,  7  Watts  448:  Locke  vs.  Dougherty,  43  Pa.  St.  88; 
Paine  vs.  Goodshall,  29  Legal  Intel.  12;  Donnelly  vs.  Graham, 
77  Pa.  St.  274. 

Contra,  R.  E.  Stewart,  Esq. 

Should  the  judgment  be  unrestricted  as  to  the  defendant 
served  and  held  to  be  erroneous  this  Court  has  power  to  modi- 
fy the  same  by  affirming  as  to  one  of  the  defendants  and  re- 
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versing  as  to  the  other;  Act  of  i6th  June,  1836,  section  i; 
Jamieson  vs.  Pomeroy,  9  Barr.  230. 

Mercur,  J. 

All  civil  jurisdiction  of  justices  of  the  peace  in  this  Com- 
monwealth is  given  by  Acts  of  Asseml)ly.  It  is  limited  to  the 
amount  therein  specified  and  restricted  to  certain  forms  of  ac- 
tions. Care  should  be  taken  that  they  have  jurisdiction  of  the 
subject  matter  of  which  they  take  cognizance  and  of  the  person 
of  those  on  whose  rights  they  profess  to  pass.  Holding  a 
Court  of  limited  jurisdiction  their  record  should  show  every 
fact  necessary  to  give  jurisdiction  w^henever  it  is  exercised :  Al- 
berti  vs.  Dawson,  i  Binn.  106;  Camp  vs.  Wood,  10  Watts  118. 

All  compulsory  appearance  before  a  justice  of  the  peace 
must  be  by  writ  containing  information  sufficiently  clear  and 
explicit  to  give  notice  when  and  where  the  defendant  is  com- 
manded to  appear.  In  this  case  the  summons  states  the  day, 
hour,  and  the  name  of  the  justice,  but  [356]  wholly  omits  to 
state  where  his  office  is  or  that  he  has  any.  It  shows  the  writ 
was  issued  by  a  justice  of  the  peace  of  the  county  of  Allegheny^ 
but  in  what  township,  borough  or  ward  he  resides  or  his  office 
can  be  found,  it  gives  no  information. 

The  summons  issued  against  two  persons.  It  was  served 
on  one  only.  Without  any  appearance  by  either  defendant 
judgment  was  entered  against  both  defendants  for  $298.50  and 
costs. 

Law  and  justice  unite  in  declaring  a  person  shall  have  an 
opportunity  of  being  heard  unless  he  has  waived  it,  before 
judgment  shall  be  pronounced  against  him.  Notice  to  appear 
without  stating  where,  was  practically  no  notice.  He  was  not 
required  to  search  in  every  nook  of  the  county  to  find  the  jus- 
tice. The  law  imposes  no  such  duty  on  a  person  served  with 
process  as  defective  as  this.  Without  any  appearance  by  the 
one  defendant  thus  served,  judginent  against  him  alone  could 
not  be  sustained.  A  justice  of  the  peace  is  a  judicial  officer. 
He  holds  a  Court.  That  is  a  place  where  justice  is  judicially 
administered.  To  that  place  the  defendant  should  have  been 
summoned  to  appear :  King  vs.  King,  i  P.  &  W.  15. 

It  is  true  it  was  held  in  Jamieson  vs.  Pomeroy,  9  Barr 
230,  that  the  judgment  might  be  affirmed  against  the  defen- 
dants served  and  reversed  as  to  the  one  not  served.    There  the 
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two  served  appeared,  made  defense,  a.id  had  a  trial,  but  judg- 
ment was  entered  generally  against  all  the  (J-^icndan*:?.  That 
is  not  this  case.  Here  there  was  no  appearance  by  either  defen- 
dant, no  hearing  of  either,  no  trial.  Judgment  was  entered 
against  both  of  the  defendants,  as  the  record  de.'ilares,  ''by  ile- 
fault.*'  It  is  conceded  that  the  judgment  is  bad  against  the  one 
not  served.  The  claim  was  a  joint  contract.  The  declaration 
was  joint.  The  judgment  is  joint.  It  is  incapable  of  separa- 
tion :  Boaz  vs.  Heister,  6  S.  &  R.  i8 ;  Donelly  vs.  Graham,  2j 
P.  F.  Smith  274. 

The  learned  judge  erred  in  not  sustaining  the  first,  fifth 
and  eighth  exceptions.  We  deem  it  unnecessary  to  consider 
the  other  exceptions.    The  assignments  are  sustained. 

Judgment  reversed,  and  the  judgment  of  the  justice  also 
reversed  and  set  aside. 


RECENT  DECISIONS. 

Right  to  Administer — Renunciation^  &c. — A  renun- 
ciation of  letters  of  administration  **in  favor  of  W.,''  and  re- 
quest that  letters  be  granted  to  him,  is  conditional  and  not  abso- 
lute ;  the  letters  granted  to  W.  being  revoked,  the  rights  of  the 
claimant  remain  as  if  the  attempt  had  not  been  made. 

The  register  of  wills  cannot  unite  a  stranger  with  the 
widow  in  the  administration,  when  there  are  next  of  kin  compe- 
tent to  act. 

Pending  an  appeal  to  the  Orphans'  Court  from  his  grant, 
the  Register  cannot  revoke  a  mistaken  grant  and  issue  new  let- 
ters. 

The  Court  has  power,  on  an  appeal,  to  direct  to  whom  let- 
ters shall  be  granted,  but  may,  in  its  discretion,  remit  the  matter 
to  the  Register.  Cause's  Estate,  Orphans'  Court  Chester 
County,  I  Chester  County  Reporter,  105. 
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[357]  KUTZ  ET  AL.,  TRUSTEE  OF  EVANGELICAL  ASSO, 
CL\TION,  Eldred  Township,  vs.  HEPLER. 

A  preliminary  injunction  will  not  be  granted  to  take  property  out  of 
the  possession  of  one  party  and  give  it  to  another. 

When  the  detendant  built  a  church  on  his  own  land,  with  his  own 
money — had  possession  of  the  key  and  the  entire  control  and  owner- 
flhlp  of  tne  church,  a  preliminary  Injunction  will  not  be  granted  to  re- 
quire him  to  deliver  up  the  key  to  the  trustees  of  the  Congregation,  be- 
cause he  dedicated  the  church  to  religious  worship — and  received  col- 
lections ot  money  and  contributions  of  materials  and  labor  towards  its 
erection — from  individual  members  of  tue  Congregation. 

A  parole  sale  of  land  when  no  possession  is  given  is  within  th& 
statute  of  frauds  and  cannot  be  enforced. 

Walker,  J. 

The  complainants  in  the  bill  ask  for  a  special  injunction  to- 
restrain  the  respondent  from  deterring,  interfering  and  pre- 
venting the  congregation  of  the  Evangelical  Association  of  El- 
dred township  (of  which  the  complainants  are  the  trustees), 
from  worshipping  in  a  certain  new  church  edifice  in  that  town- 
ship. The  bill  alleges  that  the  defendant  erected  the  church  on 
his  own  land  in  place  of  an  old  one  about  a  mile  off  at  the  cost  of 
about  $4,700,  for  the  purpose  of  public  worship.  That  on  the 
25th  of  October,  1874,  he  dedicated  it  to  divine  worship  and 
called  it  **Christ  Church  of  the  Evangelical  Association  of  El- 
dred township,*'  and  that  upon  that  day  a  collection  of  about 
$200  w^as  taken  up  by  the  congregation  to  reimburse  the  defen- 
dant in  part  of  his  expenses  in  building  the  edifice,  besides  work 
and  material  contributed  for  its  erection — and  that  afterwards 
Isaac  H.  Hause,  not  a  member  of  the  aforesaid  congregation,  in 
consideration  that  the  building  was  to  be  for  public  worship, 
executed  and  delivered  a  deed  to  the  defendant  for  a  small 
piece  of  ground  for  the  purpose  of  temporarily  accommodating 
the  horses  and  carriages  of  persons  attending  church. 

The  bill  further  sets  forth  that  the  defendant  has  the  key 
to  the  building  and  keeps  it  locked  up,  and  refuses  to  allow  the 
complainants  to  have  access  to  the  same — that  the  complainants 
can  unlock  the  door  of  the  church,  but  are  afraid  of  a  breach  of 
the  peace.  The  injunction  is  therefore  asked  to  restrain  the  de- 
fendant from  interfering  with  them  as  the  trustees  of.  the  asso- 
ciation. Six  affidavits  support  these  facts.  The  answer  of  the 
defendant  admits  most  of  the  material  averments  of  the  bill, 
but  denied  that  he  ever  dedicated  the  edifice  exclusively  for  the 
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complainants  or  ever  relinquished  his  right  to  the  entire  control 
and  possession  of  the  building. 

The  answer  further  denies  that  the  defendant  built  the  new 
church  in  lieu  of  the  old  one,  Avhich  is  still  used  and  occupied 
by  them.  It  admits  that  certain  members  of  the  Evangelical 
Congregation  contributed  labor  and  material  to  the  extent  of 
^bout  $150  and  others  in  the  neighborhood  of  about 
$60  to  the  erection,  and  that  about  $200  was  received  by  him  in 
a  collection  on  25th  October  last.  The  answer  further  sets 
forth  [358]  that  he  built  the  edifice  upon  his  own  land  with  his 
own  money,  and  for  his  own  use  and  for  the  use  of  the  different 
orthodox  denominations  who  desired  to  w^orship  there.  That 
he  has  always  had  possession  of  the  key  and  the  entire  control 
of  the  church — that  he  has  unlocked  it  for  public  worship  and 
locked  it  after  the  close.  That  he  has  paid  for  the  lighting  and 
heating,  the  sweeping  and  cleaning  of  the  building,  and  that 
he  has  received  all  the  collections.  That  it  is  his  own  property 
and  under  his  exclusive  control. 

•  The  affidavit  of  George  Heim  on  the  part  of  the  defen- 
dant is  also  upon  these  facts.  From  the  evidence  established 
by  the  bill,  answered  and  other  proofs — shall  the  injunction 
prayed  for  be  granted  ?  The  granting  of  a  preliminary  injunc- 
tion is  always  a  high  exercise  of  power — to  be  cautiously  exert- 
ed and  it  should  clearly  appear  that  there  is  no  adequate  remedy 
at  law,  and  that  irreparable  injury  will  ensue.  Brown's  Appeal, 
12  P.  F.  S.,  17;  Audenried  vs.  Philadelphia  &  R.  R.  Co.,  18  P. 
F.  S.,  376.  If  there  be  an  adequate  remedy  at  law  the  injury  is 
not  irreparable.  Clark's  appeal,  12  P.  F.  S.,  447.  And  there 
must  be  a  clear  necessity  for  its  intervention.  New  Boston  Co. 
vs.  Water  Co.,  4  P.  F.  S.,  164. 

It  is  to  be  resorted  to  only  from  a  pressing  necessity  to 
avoid  consequences  which  cannot  be  repaired  under  any  stand- 
ard of  compensation.  Mammoth  Vein  Co.'s  App.,  4  P.  F.  S., 
183.  It  cannot  be  used  for  the  purpose  of  taking  property  out 
of  the  possession  of  one  party  and  putting  it  into  the  possession 
of  another.  High  on  Injunctions,  section  5 ;  Farmers'  R.  R. 
Co.  vs.  Reno,  3  P.  F.  S.,  224;  Brown's  Appeal,  12  P.  F.  S.,  17. 
And  it  was  never  intended  to  take  away  the  right  of  trial  by 
jury  where  a  wrong  could  be  redressed  by  it.  Clark's  Appeal, 
12  P.  F.  S.,  447;  Gray  vs.  Ohio  and  Pennsylvania  R.  R.  Co., 
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I  Gray,  412;  Richard's  Appeal,  7  P.  F.  S.,  105;  Cummings  et 
al.  vs.  Barnett,  10  Gushing,  186.  These  are  the  fundamental 
rules  that  govern  the  courts  in  granting  injunction.  Besides 
the  injunction  asked  for,  though  framed  as  restrictive  on  the 
face,  is  mandatory  in  its  terms.  It  would  require  the  defen- 
dant to  deliver  the  key  and  give  up  the  possession  of  the 
church.  This  can  only  be  done  upon  a  final  decree,  when  it  be- 
comes a  judicial  process.  Audenried  vs.  Philadelphia  &  R.  R. 
R.  Co.,  18  P.  F.  S.,  370;  Philadelphia  &  Reading  Coal  and  Iron 
Co.  vs.  Taylor  et  al.,  i  Legal  Chron.,  361. 

From  the  bill,  answer  and  affidavits  in  this  case,  the  com- 
plainants' right  is  not  clear.  There  is  no  irreparable  injury  al- 
leged or  shown  to  exist,  and  they  have  a  complete  legal  remedy. 
But  they  contend  that  the  respondent  having'  dedicated  the 
church  to  divine  service  and  having  made  a  gift  for  that  pur- 
pose to  the  complainants  and  received  a  consideration,  that  he 
is  estopped  from  setting  up  his  title  and  retaining  the  possession 
of  it. 

These  facts  are  denied ;  but  if  these  were  so  the  remedy  of 
the  complainants  would  be  ejectment,  not  a  preliminary  injunc- 
tion. Even  if  there  was  an  absolute  parol  sale  of  the  property, 
part  payment  of  the  consideration,  and  no  delivery  of  posses- 
sion given,  it  would  be  within  the  statute  of  frauds  and  there- 
fore void.  Purdon's  D.  723,  PI.  i,  &  note  d;  Purdon's  Dig. 
724,  PI.  2  and  notes;  Act  21  March,  1772. 

This  statute  requires  that  every  contract  for  an  estate  in 
land  (exceeding  a  lease  for  three  years)  must  be  in  writing; 
and  though  the  decisions  [359]  of  the  courts  have  so  far  relax- 
ed the  reciuirements  of  the  statute,-  as  to  hold  that  upon  pay- 
ment of  part  of  the  consideration  and  possession  of  the  land  and 
improvements  made,  a  parol  sale  may  be  enforced. 

But  exclusive  possession  is  an  indispensable  ingredient. 
Pugh  V.  Good,  3  W.  &  S.  56;  Wither's  Appeal,  13  S.  &  R.,  185 ; 
Moore  v.  Small,  7  H.  461 ;  Lauer  v.  Lee,  6  Wr.,  165 ;  McKow- 
en  V.  McDonald,  7  Wr.,  441 ;  Richards  v.  Elwell,  12  Wr.,  361 ; 
Haslet  V.  Haslet,  6  Watts,  464 ;  McGibbeny  v.  Burmaster,  3  P. 
F.  S.,  332;  Ebert  v.  Wood,  i  Binney,  216;  Milliken  v.  Dravo, 
17  P.  F.  S.,  230;  Syler  v.  Eckert,  i  Binney,  378;  Dougan  v. 
Blocher,  12  Harris,  28;  Weir  v.  Mundell,  3  Brewster,  594. 
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And  the  possession  must  be  in  consequence  of  the  agree- 
ment, Washabaugh  v.  Entriken,  12  Casey,  513:  Jones  v.  Peter- 
man,  3  S.  &  R.,  543 ;  Christy  v.  Earnhardt,  2  Harris.  2r)0. 

If  there  was  a  sale  by  parol  there  certainly  was  not  posses- 
sion given.  It  is  contended  that  if  there  is  a  dedication  t-  - 
lie  or  religious  use,  which  is  favored  in  Pennsylvania,  posses- 
sion is  not  necessary,  and  the  following  authorities  are  relied 
upon  by  tjie  complainants,  to  wit :  McLain  v.  Directors,  i  P.  F. 
S.  196;  High  on  Injunctions,  section  241 ;  Beaver  v.  Filson,  8 
Barr,  327 ;  Martin  v.  McCord,  5  Watts,  493 ;  Beatty  v.  Kurtz, 
2  Peters,  566. 

But  in  all  these  cases  possession  accompanied  the  sale,  and 
they  fall  w^ithin  the  rule  before  stated.  If  the  defendant  agreed 
to  allow  the  plaintiffs  to  worship  in  the  edifice  and  received  a 
consideration  therefor,  the  remedy  of  the  complainants  is  for 
damages.  Bell  v.  Andrews,  4  Dallas,  152;  Ewing  v,.Tees,  i 
Binney,  450;  George  v.  Bortoner,  7  Watts,  530;  Hastings  v. 
Eckley,  8  Barr,  197;  Bowser  v.  Cessna,  12  P.  F.  S.,  148.  But 
these  points  it  is  unnecessary  to  determine,  as  it  can  only  come 
up  on  a  final  decree.  What  is  now  decided  is  that  the  plaintiffs 
have  failed  to  establish  clearly  that  they  are  entitled  to  a  pre- 
liminary injunction.  For  these  reasons  I  think  the  injunction 
should  be  denied. 

Injunction  refused. 
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MOYER  V.  OPIE. 

A  plaintiff  has  no  power  to  release  the  defendant  from  payment  of 
the  officers'  costs  and  fees. 

Rule  to  set  aside  the  execution  and  to  satisfy  the  Judgment. 

Walker,  J. 

The  question  here  is  one  of  costs.  The  plaintiff  alleges 
that  after  the  judgment  for  costs  was  obtained  against  him, 
that  he  made  a  full  settlement  with  the  defendant,  and  before 
execution  was  obtained  from  her  a  release  of  the  costs.  He 
has  also  shown  a  receipt  acknowledging  an  indebtedness  to 
him  by  defendant.  This  settlement  and  release  are  denied  by 
the  defendant,  and  the  depositions  taken  by  the  parties  [360] 
are  in  direct  conflict  with  each  other.  The  costs  are  for  the 
officers  of  the  court  and  the  witness  fees. 
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This,  therefore,  distinctly  raises  the  question  whether  the- 
defendant,  who  has  obtained  a  judgment  for  costs,  can  release 
from  the  payment  thereof.  Previous  decisions  have  settled 
this.  Whilst  the  legal  title  to  the  court  costs  is  in  the  party 
who  recovers  the  judgment,  he  is  only  a  trustee  for  the  offi- 
cers, and  they  are  entitled  to  the  money. 

The  Supreme  Court  have  therefore  held  in  Ranch  vs. 
Hill's  Executors,  3  Barr  423,  that  the  officers  of  the  court  may 
sue  out  execution  for  them.  In  Ellsbre  vs.  Ellsbre,  4  Casey, 
172,  it  is  held  that  a  plaintiff  in  a  judgment  has  no  right  to  re- 
ceive from  the  defendant  the  costs  and  fees  of  the  officers,  and 
his  receipt  for  the  same  is  no  discharge  to  the  defendant,  and 
that  an  execution  may  be  issued  on  the  judgment  against  the 
defendant  for  such  costs,  although  the  receipt  of  the  plaintiff 
has  been  filed  acknowledging  satisfaction  in  full  of  the  debt,  in- 
terest and  costs  of  the  judgment.  This  is  decisive  of  the  offi- 
cers* costs.  The  defendant's  release  can  only  effect  costs  to 
which  she  was  entitled  to  receive.  As  a  release  to  the  rest  of 
the  costs  is  in  dispute,  it  cannot  be  settled  in  this  proceeding. 
The  rule  is  therefore  discharged. 
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CLEARY  vs.  THE  UNION  MUTUAL  RELIEF  ASSOCI- 
ATION OF  OHIO. 

A  plaintiff  Is  not  entitled  to  judgment  for  want  of  an  appearance 
under  the  33rd  section  of  the  Act  of  13  June,  1836,  unless  he  has  filed 
a  declaration  before  the  return  day. 

Walker^  J. 

This  is  an  action  of  covenant  upon  a  policy  of  life  insur- 
ance. The  record  shows  that  a  summons  was  issued  in  this 
case  on  29  June,  1880,  returnable  to  the  2nd  return  day  of  July 
term,  which  was  Friday,  July  30.  On  2  August,  1880,  a  copy 
of  the  policy  and  the  declaration  were  filed;  and  on  the  same 
day  judgment  was  taken  for  want  of  appearance.  This  rule 
is  therefore  to  strike  off  the  judgment  on  the  ground,  ist,  that 
the  narr,  and  copy  of  the  instrument  sued  upon  were  not  filed 
before  the  return  day,  as  required  by  the  33rd  Sec.  of  the  act 
of  13  June,  1836  (Purd.  Dig.  44,  PI.  15,  Pamph.  Laws,  p.  578) 
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and  2nd,  that  it  is  not  such  an  instrument  of  writing  on  which 
judgment  can  be  taken  for  want  of  an  affidavit  of  defence  (i 
W.  Notes  84—101 ;  4  W.  Notes  271 ;  i  W.  Notes,  i  W.  N.  C 
III,  lb.  506.  We  think  it  clear  that  no  judgment  can  be  taken 
in  default  of  appearance  unless  the  narr,  be  filed  before  the  re- 
turn day;  such  judgment  is  irregular  and  must  be  stricken  off. 
Foreman  vs.  Schricon,  8  W.  &  S.  43 ;  Dennison  vs.  Leech,  9 
Barr,  164;  Black  vs.  Johns,  18  P.  F.  S.,  83;  Hiester  vs.  Muh- 
lenburg,  i  Legal  Chronicle  61.  Under  this  view  of  the  case  it 
is  unnecessary  to  consider  the  second  reason  assigned. 

Rule  made  absolute. 
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AFFIDAVIT  OF  DEFENCE. 

1.  Where  suit  is  brought  against  the  indorsee  of  a  negotiable 
note,  who  resides  in  the  same  town  where  the  bank  which  protested 
the  note,  and  the  bank  which  sues  as  holder  are  located,  an  affidavit 
of  defence  which  avers  that  no  notice  was  given  of  protest  till  a 
week  or  ten  days  after  it  was  made,  is  sufficient  to  send  the  case  to 
a  jury.     Bank  vs.  Shepherd,  72. 

2.  In  an  affidavit  of  defence  nothing  is  to  be  left  to  mere  infer- 
ence. The  plaintiff  in  this  case  was  not  bound  to  renew  a  policy  of 
insurance,  transferred  to  it  as  collateral  security.  Saving  Fund  vs. 
Bashore,  78. 

3.  In  a  suit  upon  a  book  account,  an  affidavit  of  defence  which 
does  not  deny  the  Indebtedness,  but  only  alleges  that  according  to 
the  statement  of  indebtedness  furnished,  the  defendant  is  in  no  way 
indebted  to  the  plaintiff,  held  to  be  evasive  and  insufficient.  Kelm 
vs.  Cough lin,  112. 

4.  In  an  affidavit  of  defence,  it  is  not  sufficient  to  aver  that,  the 
defendant  has  a  receipt  for  money,  he  should  swear  he  made  pay- 
ment, or  it  was  made  for  him,  and  that  he  expects  to  be  able  to 
prove  it.     Saving  Fund  vs.  Phillips,  144. 

5.  An  affidavit  of  defence  alleging  a  breach  of  contract,  other  than 
the  one  In  suit,  by  the  plaintiff,  by  reason  of  which  defendant  suf- 
fered damages  which  he  seeks  to  set  off.  is  sufficient.  Frey  v.  Salo- 
mon, 216. 

6.  Contingent  profits  and  remote  and  speculative  losses  are  not 
proper  subjects  of  set-off.    id. 

7.  Judgment  may  be  taken  for  want  of  an  affidavit  of  defence  in  a 
suit  on  a  recognizance  of  bail  upon  an  appeal  from  a  justice  of  the 
peace.    Knecht  v.  Mortimore,  220. 

8.  Judgment  for  want  of  an  affidavit  of  defence  cannot  be  taken 
against  defendants  who  are  sued  as  administrators  or  executors. 
Lawall  V.  Love,  358. 

9.  In  a  suit  on  a  mortgage  given  by  a  member  to  a  Saving  Fund, 
to  secure  loans  taken  out  by  him;  an  affidavit  of  defence,  setting 
forth  that  he  received  a  less  sum  than  that  named  in  the  mortgage, 
and  claiming  credit  for  payments  on  "stock  and  interest  dues,"  is 
insufficient     Flynn  v.  Saving  Fund,  380. 

10.  Long  delay  after  filing  an  affidavit  of  defence,  with  successive 
steps  intervening,  works  a  waiver  on  part  of  plaintiff  to  have  judg- 
ment for  insufficiency  of  the  affidavit.    Hellman  v.  Horn,  391. 

See  Insurance,  7. 

AMENDMENT. 

1.  An  amendment  allowed,  after  arbitrators  have  been  chosen  om 
a  rule  to  arbitrate,  and  before  a  return  of  the  same,  or  motion  to 
strike  off,  is  at  least  irregular,  and  cannot  be  sustained  under  any 
reasonable  construction  of  our  amendment  acts.  Gallagher 
v.  Dean,  254. 

2.  But  where  an  appeal  from  the  award  of  arbitrators  has  been 
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taken  after  the  amendment  so  allowed,  tue  defendant  enters  a  plea 
in  bar,  applies  for  and  obtains  a  continuance  of  the  cause  on  the 
trial  list,  subsequently  goes  to  trial  on  the  merits  and  the  court 
makes  absolute  a  rule  to  set  aside  the  verdict  of  the  jury  on  ac- 
count of  the  misconduct  of  one  of  its  number;  Held,  that  the  de- 
fendant, although  prejudiced  by  the  amendment  made,  has  waived 
his  right  to  take  advantage  of  the  irregularity  in  it.     Id. 

3.  independently  of  any  statute,  every  court  of  record  has,  at  com- 
mon law,  a  power  of  amendment  to  be  exercised  at  its  own  discre- 
tion. The  statutes  simply  define  as  a  right  what  before  existed  as  a 
discretion.    Id. 

4.  The  Court  have  power  to  permit  the  amendment  of  a  license  pe- 
tition. McKernan'8  License,  337. 

See  Bill  of  Particulars,  2.    Corporation,  3,  4.     Equity,  1. 

ARBITRATION. 

1.  A  parol  award  made  on  a  parol  submission  is  a  valid  award, 
and  the  law  requires  no  particular  form  to  establish  a  valid  submis- 
sion. Gay  V.  Waltman,  40. 

2.  When  the  submission  is  by  parol  the  fact  must  be  established 
to  the  satisfaction  of  the  jury  by  a  preponderance  of  testimony,  and 
it  is  enough  if  the  evidence  is  sufficiently  clear  to  satisfy  the  jury 
that  there  was  a  submission,  what  was  submitted  and  what  was  the 
award  of  the  arbitrators.    Id. 

3.  The  Court  will  not  set  aside  an  award  of  arbitrators  on  the 
ground  of  misbehavior,  wnen,  acting  in  good  faith,  they  compelled 
the  case  to  proceed  in  the  absence  of  the  counsel  of  one  of  the  par- 
ties litigant    Forney  v.  Morrison,  118. 

4.  A  plain  mistake  on  the  part  of  the  arbitrators,  either  in  law  or 
fact,  can  only  be  remedied  by  appeal.    Id. 

5.  An  action  was  referred  to  arbitrators  under  the  compulsory 
arbitration  law.  Between  the  time  they  were  chosen  and  the  time 
fixed  for  meeting,  the  plaintiff  died.  His  executors  appeared,  to- 
gether with  the  defendant  and  the  counsel  of  the  parties,  and  pro- 
ceeded to  trial  without  objection.  The  arbitrators  awarded  in 
favor  of  the  plaintiff's  executors.  The  Court  refused  to  set  the 
award  aside.    Kessler  v.  Haupt,  167. 

6.  After  the  time  fixed  in  the  rule  for  holding  an  arbitration  has 
expired,  and  one  party  fails  to  appear,  it  is  discretionary  with  the 
arbitrators  to  proceed  with  the  case.  They  should,  however,  wait 
a  reasonable  time,  not  exceeding  one  hour.    Super  v.  Mauger,  173. 

7.  An  attorney  at  law  has  power  to  administer  an  oath  at  the  re- 
quest of  the  arbitrators,    id. 

8.  Where  one  of  two  defendants  appeals  from  an  award  of  arbi- 
trators, execution  cannot  be  issued  against  the  co-defendant,  not 
appealing  until  the  cause  is  tried.  Mohrman  et  ux.  v.  Jennings, 
419. 

9.  The  intention  of  a  party  to  appeal  for  both  will  not  avail  unleu 
expressed.    Id. 

10.  Where  through  the  mistake  of  the  Prothonotary,  such  ap- 
peal is  not  entered  for  both  defendants,  the  Court  will  grant  re- 
lief.   Id. 

See  Amendment. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  In  assignments  for  the  benefit  of  creditors  the  test  of  Jurlsdio- 
tion  of  the  Court  is  the  residence  of  the  assignor.  In  assignment* 
by  firm,  the  different  parties  residing  in  different  counties,  the  juris- 
diction of  the  Court  in  which  the  assignment  is  first  filed  and  in- 
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ventory  and  appraisement  made,    will    become    exclusive.      Owen, 
Eckel  &  Colket'8  Estate,  85. 

2,  No  citation  can  issue  from  any  Court  but  that  which  has  ac- 
quired jurisdiction,  to  compel  the  assipcnce  to  file  and  settle  his  ac- 
count.    Id. 

3.  In  the  distribution  of  funds  in  the  hands  of  the  assignees  of 
an  insolvent  bank,  the  claims  of  depositors  are  preferred  to  claims 
for  costs  incurred  by  the  bank  prior  to  its  assignment  In  proceed- 
ings to  recover  debts  due  the  bank;  but  otherwise  as  to  costs  in- 
curred by  the  assignees  in  proceedings  instituted  by  themselves. 
Moyer  v.  Wren,  92. 

ATTACHMENT  EXECUTION. 

1.  In  an  attachment  execution  the  question  of  the  Indebtedness  of 
the  garnishee  to  the  defendant  in  the  judgment,  is  eminently  a  ques- 
tion of  fact  to  be  submitted  to  the  jury.     Krehmer  v.  Smith,  15. 

2.  It  is  not  essential  that  the  jury  In  their  verdict  shall  find  wh^t 
goods  and  effects,  if  any,  were  in  the  hands  of  the  garnishees  at  the 
time  the  attachment  was  executed,  or  afterwards,  and  the  value 
thereof,  wnere  the  property  attached  was  a  debt  due  by  the  gar- 
nishees.   Id. 

3.  The  Act  of  17th  of  March,  1869,  entitled  "An  Act  relative  to 
fraudulent  debtors,"  does  not  embrace  any  provisions  applicable 
to  the  real  estate  of  such  fradulent  debtors,  but  only  such  as  re- 
fers to  hispersonality.     Bank  v.  Draper,  35. 

4.  An  attachment,  issued  under  that  Act,  upon  which  real  estate 
of  the  defendant  was  attachea,  was  properly  quashed  by  the  Court 
below.     Id. 

5.  While  execution  is  in  the  hands  of  the  sheriff  for  the  collec- 
tion of  a  judgment  the  defendant  may  be  summoned  as  garnishee 
of  the  plaintiff.    Whitehouse  v.  Buechley,  88. 

6.  When  the  money  arising  from  such  execution  has  been  paid 
Into  Court,  the  plaintiff  will  not  be  permitted  to  take  the  same  until 
after  the  attachment  has  been  disposed  of.    id. 

7.  Summoning  tue  defendant  in  a  judgment  as  garnishee  of  the 
plaintiff,  will  not  of  itself  affect  the  bail  for  a  stay  of  execution 
upon  the  same,  with  notice  of  the  existence  of  the  attachment  ex- 
ecution.    Buechley  v.  Foster,  143. 

8.  The  baii  in  such  case  is  not  a  party  to  the  record,  has  no  legal 
notice  of  its  existence  and  should  judgment  be  recovered  against 
the  garnishee  no  execution  could  issue  thereon  against  him.     Id. 

9.  A  suit  before  a  Justice  of  the  Peace  for  the  recovery  of  a  debt 
will  not  be  stayed  because  the  defendant  has  been  attached  in  an 
attachment  execution  by  a  crditor  of  the  plaintiff.  But  after  judg- 
ment has  been  rendered,  execution  issued  by  the  Justice  will  be 
stayed  until  the  determination  of  the  attachment  execution.  Dor- 
se! V.  Hamilton,  170. 

10.  A  debt  due  to  a  plaintiff  in  an  execution  Is  liable  to  attachment 
at  the  suit  of  his  creditors,  up  to  the  time  of  sale.  Merwlne  v. 
Kresgo,  371. 

11.  The  pendency  of  an  attachment  neither  abates  nor  bars  an 
action  on  the  original  claim.  It  may  be  specially  pleaded,  so  as  to 
place  the  facts  on  record,  that  judgment  may  be  moulded  accord- 
ingly for  the  protection  of  all  parties  interested.    Id. 

.  ATTORN EY-AT-LAW. 

1.  The  power  of  the  Court  to  disbar  an  attorney,  when  found  un- 
worthy, cannot  be  questioned,  and  is  necessary  for  the  due  admin- 
istration of  the  law,  and  for  the  public  safety.    Davies'  Case,  351. 

2.  An  attorney  has  a  property  in  his  profession  and  cannot  be  de- 
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prived  thereof  without  notice  of  the  complaint,   and  an  opporta- 
nity  to  be  heard.     Id.,  351. 

3.  Inis  power  of  tne  Court  is  not  for  the  purpose  of  enforcingr 
civil  remedies  between  parties,  but  to  protect  the  Court  and  the 
public  against  an  attorney  guilty  of  unworthy  practice  in  his  pro- 
fession; and  a  subsequent  settlement  with  his  client  does  not  oper- 
ate as  an  absolution  or  remission  of  his  offence.  Steinman's 
Case,  452. 

4.  The  Court  has  power  of  its  own  motion  to  disDar  an  attorney 
for  official  misconduct,  provided  the  attorney  had  an  opportimity  to 
be  heard.    Steinman's  Case,  452. 

See  Arbitration,  7.    Practice,  3. 

BANK. 

1.  X  ae  entire  capital  stock  of  a  corporation  is  a  trust  fund  for  the 
payment  of  its  debts.    Allison  v.  Bank,  153. 

2.  Where  a  bank  has  suspended  payment,  and  is  in  the  hands  of 
a  receiver,  a  stoclcholder  cannot  use  the  check  of  a  depositor  in  pay- 
ment of  his  unpaid -subscription  to  the  stock  of  the  corporation.    Id.. 

See  Assignment  for  Benefit  of  Creditors,  3. 

BILL  OF  PARTICULARS. 

1.  A  bill  of  particulars  in  criminal  proceedings  is  in  the  sound 
discretion  of  the  Court,  and  should  be  allowed  the  defendant 
whenever  it  ij^  necessary  for  his  defence.  Commonwealth  v. 
Maize,  20. 

2.  A  bill  of  particulars  may  be  amended,  but  it  must  be  upon  suf- 
ficient notice.  An  application  to  amend  during  trial  held  insufll- 
cient.    Commonwealth  v.  Crane,  186. 

BOROUGHS. 

Under  the  30th  section  of  the  Act  of  April  3,  1851  (General  Bor- 
ough Laws)  to  warrant  any  Burgess  and'  Town  Council  to  declare 
by  ordinance  the  admission  of  an  adjacent  tract  of  land  into  th© 
limits  of  a  borough,  the  petition  therefor  must  have  been  signed  by 
twenty  freehold  owners  of  the  lands  or  the  parts  of  the  lands  pro- 
posed to  be  included,  all  of  which  petitioners  must  be  residents  on 

those  lands.     Coal  and  iron  Co.  v.  Ashland,  180. 

See  Taxation,  3. 

COLLATERAL  SECURITY. 

1.  B  assigned  to  the  bank  as  collateral  security  for  the  payment 
of  certain  promissory  notes,  a  judgn^ent  against  R.  The  terms  oi 
the  assignment  authorized  the  bank,  in  default  of  payment  of  the 
notes,  to  advertise  ana  sell  the  judgment  and  apply  the  proceeds  to 
the  payment  of  the  notes:  Held,  That  the  bank  was  not  bound,  and 
had  no  power  to  issue  execution  on  the  judgment  without  the  coo- 
sent  of  B.    Bast  V.  Bank,  223. 

CONDITIONAL  SALE. 

1.  A  conditional  sale  of  personal  property  accompanied  by  deliv- 
ery, and  an  agreement  that  no  right  or  title  to  the  property  shall 
pass  until  the  condition  is  performed,  is  a  fraud  upon  creditors,  and 
a  sheriff's  sale  of  the  property  as  the  property  of  the  vendee  will 
pass  a  good  title.    Frank  &  Co.  v.  Price,  139. 

2.  A  mere  bailment  of  personal  property  will  be  good  against 
creditors  of  the  bailee  even  with  agreement  of  sale  superadded  to 
the  bailment — a  clear  distinction  being  recognized  between  a  condi- 
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tional  sale,  accompanied  by  delivery,  and  a  bailment  with  agre^ 
ment  of  sale  superadded.    Id. 

CORONER. 

The  coroner  of  one  county  has  no  jurisdiction  to  hold  an  in- 
quest in  the  case  of  a  death  occurring  by  violence  in  another 
county.    Rentschler  v.  County,  403. 

CORPORATION. 

1.  The  charter  of  a  corporation  for  religious  purposes  need  con- 
tain no  provision  for  future  amendment  or  enactment  of  by-laws. 
8t.  PauTs  Association  Charter,  184. 

2.  Females  may  become  members  of  such  a  corporation.    Id. 

3.  The  directors  of  a  building  association,  incorporated  under 
the  Act  of  1869,  adopted  amendments  to  the  charter  which  were 
first  to  be  approved  by  the  Court  and  then  submitted  to  the  share- 
holders: Held,  that  as  the  approval  of  the  Court  made  the  amend- 
ment a  part  of  the  charter,  the  proposed  submission  was  too  late. 
In  re  Cressona  Saving  Fund,  245. 

4.  Amending  or  altering  the  charter  can  only  be  done  by  the  cor- 
poration; the  directors  have  no  such  power.    Id. 

5.  A  corporation  will  not  be  compelled  to  issue  stock  in  excess  of 
the  amount  authorized  by  its  charter.  Beyer  v.  i^^utual  Saving 
Fund,  321. 

6.  No  act  of  a  corporation  can  enlarge  its  chartered  powers  either 
as  to  the  subjects  on  which  it  is  intended  to  operate,  or  the  prop- 
erty of  the  corporation.    Id. 

7.  ine  proviso  In  the  first  section  of  the  Aci  of  2nd  May,  1868, 
relating  to  appeals  and  transcripts,  from  the  judgments  of  justices 
of  the  peace,  &c.,  does  not  apply  to  municipal  corporations.  Frack- 
viile  Borougli  v.  Heffner,  347. 

See  Service,  2,  3. 

COSTS. 

1.  A  certified  copy  of  proceedings  in  bankruptcy,  which  is  neces- 
sary and  indispensable  to  sustain  the  plaintiff's  cause  and  insure  a 
verdict,  is  a  part  of  the  legal  costs  of  the  case.  Scliamo  v.  Zeigler, 
165. 

2.  Since  the  Act  of  20th  April,  1876,  regulating  appeals  from  the 
judgment  of  justices  for  the  wages  of  manual  labor,  the  justice  has 
no  right  to  demand  of  the  defendant  prepayment  of  the  costs  as  a 
prerequisite  to  an  appeal,  in  addition  to  the  affidavit  required.  The 
defendant  is  only  required  to  give  security  for  the  debt  and  costs 
to  be  paid  wnen  finally  adjudged  to  be  due  by  the  Court,  in  all  cases 
for  labor.     Gainer's  Appeal,  193. 

3.  In  such  cases  the  Act  of  20th  April,  1876.  has  repealed  the  Act 
of  2nd  March,  1868,  which  authorized  the  justice  to  demand  prepay- 
ment of  all  the  costs  before  granting  an  appeal.     Id. 

4.  In  an  action  of  trespass  qua  re  clausum  fregt,  and  carrying 
away  goods,  a  recovery  of  five  dollars  damages  by  the  plaintiff  will 
entitle  him  to  recover  full  costs.    Weiser  v.  Scliaubie,  401 

5.  The  county  is  not  liable  for  the  payment  of  witnesses  on  the 
part  of  the  commonwealth,  in  a  prosecution  which  is  ended  by  the 
district  attorney  entering  a  nolle  prosequi  with  the  leave  of  the 
Court.    Commonwealth  v.  Torrey,  415. 

6.  A  plaintiff  has  no  power  to  release  the  defendant  from  pay- 
ment of  the  officers'  costs  and  fees.    Moyer  v.  Opie,  359. 

-See  Practice,  7. 
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DECEDENTS'  ESTATES. 

1.  Medical  attendance  in  last  illness,  although  a  preferred  claim 
against  the  personal  estate  of  a  decedent,  cannot  be  paid  out  of  the 
proceeds  of  the  sale  of  his  real  estate,  where  they  are  not  more  than 
sufficient  to  pay  aie  Hens  enteied  against  it  in  the  life  time  of  the 
decedent.     Saving  Fund  v.  Cartwright,  237. 

2.  The  personal  property  of  a  decedent  is  the  primary  fund  for 
the  payment  of  an  debts.    Ramsey's  Estate,  263. 

3.  Where  one  died  indebted  by  judgments  and  simple  contracts, 
leaving  both  real  and  personal  estate,  both  of  which  were  sold  by 
the  administrators  and  the  proceeds  brought  into  the  Orphans' 
Court  for  distribution:  neld,  that  the  judgment  creditors  alonsr 
with  the  other  creditors  were  entitled  to  payment  out  of  the  per- 
sonal estaie,  as  far  as  it  would  go;  and  for  any  balance  due  the- 
judgment  creditors,  they  were  entitled  to  priority  of  payment  out  of 
the  real  estate,  and  that  tne  simple  contract  creditors  were  not  en- 
titled to  be  subrogated  to  their  rights.    Id. 

4.  Trustees  are  entitled  to  reasonable  compensation  for  the  man.- 
agement  oi  estates  entrusted  to  their  care,  according  to  the  varying 
circumstances  of  each  case.  There  is  no  inflexible  rule.  Leben* 
burg's  Estate,  268. 

5.  An  administrator  who  is  a  resident  of  a  foreign  coimtry,  where 
he  took  out  letters  of  administration,  directed  satisfaction  to  be 
entered  on  a  judgment  entered  by  his  intestate  in  his  life  time,  on 
the  records  of  the  Common  Pleas  of  Schuylkill  County,  against  a  de- 
fendant who  was  a  resident  of  the  county:  Held,  that  letters  of  ad- 
ministration granted  in  another  country,  conferred  no  authority  to 
do  this  and  thus  withdraw  the  assets  of  the  decedent  from  the  local 
jurisdiction.    Hohweisner  v.  Kern,  281. 

6.  It  is  the  duty  of  an  executor  to  file  an  account  On  his  refusal 
the  Court  may  appoint  an  auditor  to  state  an  account.  Bitler's  Es- 
tate, 291. 

7.  By  the  settlement  and  confirmation  of  a  joint  account  by  execu- 
tors, their  joint  liability  is  admitted  and  adjudged.  The  fund  hav- 
ing been  delivered  to  them  on  the  credit  of  both,  each  is  In  equity 
liable  for  the  whole.    Bitler's  Estate,  ,506. 

8:  The  Orphans'  Court  will  not  order  a  sale  of  the  decedent's  real 
estate  for  the  payment  of  debts  subject  to  the  life  estate  of  the  hus- 
band.      Beriuchy's  Estate,  312. 

9.  The  real  estate  can  only  be  sold  for  the  payment  of  debts  where 
there  is  a  deficiency  of  assets,  but  not  for  the  misapplication,  waste 
or  insolvency  of  the  executor  or  administrator.     Id. 

10.  A  decree  of  the  Orphans'  Court  is  conclusive  of  every  matter 
passed  upon  in  the  account  and  cannot  be  questioned  in  a  collateral 
proceeding.    Id. 

11.  Money  may  be  paid  into  Court  when  the  owner  is  unknown. 
Eroh's  Estate,  318. 

12.  Where  judgments  were  obtained  against  a  decedent  in  his 
lifetime  and  were  liens  on  his  real  estate  which  was  sold  under  an 
order  of  Court  for  the  payment  of  debts,  no  part  of  the  proceeds  of 
sale  can  be  applied  to  the  discharge  of  preferred  debts,  such  as 
funeral  expenses,  medical  attendance,  rents,  servants,  wages,  &c., 
to  the  injury  of  tne  iien  creditors.  He  may  have  to  be  buried  at  the 
public  expense  if  there  are  no  personal  assets,  and  the  liens  not 
more  than  covered  by  the  sale.     Mocker's  Estate,  332. 

13.  Where  land  is  sold  by  order  of  Court  for  payment  of  debts,  in- 
terest will  be  computed  on  the  liens  to  the  date  of  the  confirmation 
of  the  sale.    Wilson's  Estate,  429. 

14.  Interest  after  that  date  will  not  be  allowed  as  a  claim  against 
the  personal  fund.     Id. 

15.  The  rule  will  be  the  same  where  the  personal  fund  is  first  dls- 
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tributed;  the  amount  received  from  this  fund  will  be  deducted  in 
distributing  the  proceeds  of  the  real  estate.     Id. 

16.  The  law  regards  the  lien  as  paid  upon  the  confirmation  of  the 
sale,  laough  the  money  remained  in  the  custody  of  the  law  later.    Id. 

17.  Where  death  results  from  lingering  illness,  the  medical  at- 
tendant is  not  entitled  to  a  preference  during  all  the  sickness. 
Duckett't  Estate,  478. 

18.  The  provisions  of  the  Constitution  of  1874  declaring  that  in 
cases  of  death  resulting  from  injuries  "the  right  of  action  shall  sur- 
vive and  the  general  assembly  shall  prescribe  for  whose  benefit  such 
actions  shall  be  prosecuted,"  does  not,  in  the  absence  of  legislative 
enactment,  give  a  rignt  of  action  to  the  personal  representatives  of 
the  deceased.     Books  v.  Bor.  Danville,  4iB0. 

19.  The  Act  of  2uth  April,  1855,  prescribing  the  persons  for  whose 
benefit  such  actions  saall  be  prosecuted  is  still  the  law.  No  other 
persons  have  been  clothed  with  the  right,  and  hence  no  other  per- 
sons can  sustain  such  actions.    Id. 

20.  A  repunciation  of  the  right  to  administer,  "in  favor  of  W."  is 
conditional  and  hot  absolute.    Cause's  Estate,  498. 

DIVORCE. 

1.  In  divorce  where  there  is  no  service  of  subpoena  on  the  re- 
spondent, and  she  does  not  appear  personally,  nor  is  represented  by 
counsel  the  libellant  is  incompetent  as  a  witness  against  her,  and  a 
divorce  cannot  be  granted  on  his  testimony.    Koch  v.  Koch,  93. 

2.  A  general  charge  in  a  libel  that  a  marriage  was  procured  by 
fraud,  force  and  coercion,  without  setting  forth  any  facts.  Is  insuffi- 
cient.   Shriver  v.  Shriver,  267. 

3.  Adultery  of  L.ibellant  will  not  bar  the  right  to  a  divorce  for  de- 
sertion.   Shoemaker  v.  Shoemaker,  447. 

DOWER.  See  Partition  1. 

ELECTION  CASES. 

1.  A  Dill  of  particulars  may  be  ordered  in  a  contested  election 
case.    Whitehouse  v.  Schaick,  31. 

2.  Informalities  of  election  officers  in  not  numbering  ballots,  in  it- 
self furnishes  no  ground  for  disfranchising  an  entire  poll,  where  the 
election  was  honest  and  fair  and  held  at  the  proper  place  and  time. 
James  v.  McKibben,  108. 

3.  The  ballot  boxes  will  not  be  opened,  unless  the  number  of  il- 
legal votes  polled  will  change  the  result,  where  such  voters  refuse 
to  say  for  whom  they  voted.    Id.    Fowler  v.  Felthoff,  145. 

4.  In  a  petition  in  an  election  contest,  it  is  unnecessary  to  set 
forth  the  names  or  the  disqualifications  of  the  illegal  voters  Id. 
145. 

5.  Where  a  State  or  County  tax  duly  assessed  has  been  actually 
paid  one  month  before  the  election,  and  ratified  by  the  voter  before 
the  election,  his  vote  should  not  be  rejected  for  the  reason  that  an- 
other person  paid  it  for  him.    Id. 

6.  The  Court  have  power  to  amend  a  petition  after  the  30  days, 
upon  notice,  and  before  any  progress  in  the  case  has  been  made, 
where  such  amendment  is  not  of  an  omitted  prerequisite  necessary 
to  confer  jurisdiction,  or  of  matter  essential  to  the  frame  of  the  pe- 
tition.    Id. 

7.  \Vnen  the  election  is  neld  at  the  proper  time  and  place  the 
Court  have  the  power  to  reject  an  entire  poll  only  In  the  extremest 
case  where  it  is  impossible  to  ascertain  the  true  vote.     Id. 

8.  A  certificate  of  naturalization  cannot  be  collaterally  attacked, 
but  when  a  vote  is  shown  to  be  illegal  it  will  be  rejected  In  Uie 
count.    Id. 
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9.  A  legal  voter  cannot  be  required  to  say  for  whom  He  voted.    Id. 

10.  1  tie  county  is  liable  for  the  pay  of  election  officers  for  holding 
a  special  election  in  a  borough  to  fill  a  vacancy  in  the  office  of  bur- 
gess.   Gaskins  v.  Montour  County,  176. 

11.  In  a  contested  election  for  School  Directors  to  All  several 
terms  under  the  2nd  section  of  the  act  of  April  11th,  1862,  where  a 
majority  of  the  qualified  electors  neglect  to  designate  upon  their 
tickets  the  term  of  office  for  each  School  Director,  (although  a  mi- 
nority of  the  voters  do  designate)  the  Court  cannot  say  for  what  term 
the  votes  not  designated  were  intended.  In  such  case  a  new  elec- 
tion will  be  ordered,  for  the  power  of  the  Court  is  restricted  to  con- 
firmation of  the  election  already  held  or  to  setting  it  aside.  Rellly 
Township  Contested  Election,  363. 

12.  In  no  event  can  the  minority  candidates  be  declared  elected. 
Id. 

13.  One  who  is  a  candidate  for  the  office  of  Chief  Burgess  of  a 
municipal  corporation,  is  excluded  by  Section  15,  Article  8,  of  the 
constitution,  from  serving  as  an  officer  ot  tne  election  at  which  he  is 
voted  for.    Commonwealth  v.  Jones,  409. 

EQUITY. 

1.  Where  a  bill  in  equity  has  been  filed  and  the  facts  found  by  the 
master  are  different  from  those  stated  in  the  bill,  the  uill  should  be 
amended  in  the  Court  below.    Garner's  Appeal,  1. 

2.  Where  the  legal  title  is  in  one  party  and  the  equitable  title  in 
another,  the  latter  is  entitled  to  such  a  decree  as  will  place  upon 
record  the  fact  that  the  former  is  merely  a  trustee.    Id. 

3.  Where  no  damages  are  asked  in  the  Court  below  and  none 
given  the  decree  will  not  be  reversed  for  that  reason.    Id. 

4.  When  a  new  borough  is  erected  out  of  any  adjoining  township, 
or  parts  of  adjoining  townships,  all  matters  of  indebtedness  between 
them  to  be  adjusted  on  the  petition  of  the  proper  authorities,  in  the 
Court  of  Common  Pleas,  by  a  suit  in  Equity.  Gilberton  School 
Board's  Petition,  15. 

5.  A  bill  in  equity  for  an  injunction  will  not  be  maintained  against 
a  county  treasurer  to  restrain  him  from  making  sale  of  unseated 
lands  regularly  assessed  and  returned  for  non-payment  of  tax. 
Mudey's  Appeal,  37. 

6.  liie  remedy  at  law  is  full  and  adequate.    Id. 

7.  An  injunction  will  not  lie  to  restrain  the  collection  of  a  tax 
where  the  plaintiff  has  pretermitted  his  right  of  appeal.  Harris  v. 
McHale,  43. 

8.  The  owners  of  land  made  a  lease  to  certain  lessees  of  all  the 
workable  coal  in  a  certain  vein  of  coal.  Afterwards  they  laid  out 
lots  of  ground  over  the  vein,  and  sold  the  surface:  Held,  that  such 
lessees  could  not  remove  all  the  coal,  but  must  leave  proper  and  suf- 
ficient supports  for  the  surtace.  Nelson  et  al.  v.  Miller,  Hoch  A, 
Co.,  259. 

9.  The  Court  gives  great  weight  to  a  master's  report,  because  of 
his  superior  opportunities  of  judging  of  the  credibility  of  witnesses 
and  the  effect  of  their  testimony.    Spohn  v.  Stein,  317. 

10.  The  report  of  a  master  will  not  be  set  aside,  unless  upon  clear 
evidence  of  plain  mistake.     Id. 

11.  A  Court  of  equity  has  no  jurisdiction  to  fix  boundaries  of  legal 
estates,  unless  some  equity  is  superinduced  by  the  acts  of  the  par- 
ties, until  their  rights  have  been  established  by  law.  Railroad  Co. 
V.  Leininger,  359. 

12.  When  distinct  and  separate  matters  are  embraced  in  a  bill  of 
equity,  it  is  obnoxious  to  the  charge  of  multifariousness.  Bright  v. 
McCollough,  392. 
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13.  A  bill  is  not  multifarious  merely  because  the  plaintiffs  are  not 
interested  in  an  equal  degree.    Id. 

14.  A  general  certainty  is  sufficient  in  equity  proceedings.     Id. 

15.  Under  the  Manufacturing  Act  of  the  18th  of  July,  1863.  a  bill 
cannot  be  filed  againsi  the  corporation  and  the  officers  to  enforce  the 
individual  liability  of  the  latter,  but  against  the  officers  only.     Id. 

16.  When  the  rights  of  the  complainant  are  doubtful  an  Injunction 
will  be  refused.     Hecksher  v.  Sheafer,  397. 

17.  When  there  is  (an  adequate)  legal  remedy,  equity  will  not  in- 
terfere by  injunction.     Id. 

IH.  When  the  proceedings  intended  to  be  enjoined  are  being  co- 
ducted  in  pursuance  of  the  provisions  of  an  Act  of  Assembly,  which 
affords  a  remedy  by  appeal  or  otherwise,  injunction  will  be  refused. 
Id. 

19.  ihe  purpose  of  a  preliminary  injunction  ts  to  preserve  the 
status  quo,  and  without  determining  any  question  of  right,  merely  to 
prevent  the  further  perpetration  of  wrong.     Id. 

20.  An  injunction  v/ill  not  be  dissolved  upon  the  filing  of  an  an- 
swer dpnying  the  equity  of  tue  bill.  It  will  be  treated  merely  as  an 
affidavit,  and  other  affidavits  will  be  allowed  to  be  read  in  opposi- 
tion thereto.     Dreydoppel  v.  Young,  450. 

2r.  A  preliminary  injunction  will  not  be  granted  to  take  property 
out  of  the  possession  of  one  party  and  give  it  to  another.  Kutz  v. 
Hepler.  499. 

22.  When  the  defendant  built  a  church  on  his  own  land,  with  his 
own  money — had  possession  of  the  key  and  the  entire  control  and 
ownership  of  ine  church,  a  preliminary  injunction  will  not  be  grant- 
ed to  require  him  to  deliver  up  the  key  to  the  trustees  of  the  Congre- 
gation, because  he  dedicated  the  church  to  religious  worship — and 
received  collecc.ons  of  money  and  contributions  of  materials  and 
labor  towards  its  erection — from  individual  members  of  the  Con- 
gregation.    Id. 

ERRORS  AND  APPEALS. 

1.  A  writ  of  error  without  a  recognizance  accompanying  it,  is  not 
a  supersedeas.     Knebel  v.  Baumgarden,  190. 

2.  In  a  distribution  of  the  proceeds  of  a  sheriff's  sale,  a  feigned 
issue  was  tried,  and  a  motion  for  a  new  trial  overruled:  Held,  that 
a  writ  of  error  was  prematurely  issued  before  a  final  decree.     Id. 

EVIDENCE. 

\»here  four  men  are  tried  together  for  murder  the  Common- 
wealth may  give  in  evidence  facts  affecting  one  man  even  though 
the  rest  may  be  prejudiced  thereby.     Brandt  v.  Commonwealth,  447. 

EXECUTION. 

A  indorsed  a  note  for  B's  accommodation,  in  consideration  of 
which  B  gave  his  judgment  obligation  to  A  for  his  protection.  Be- 
fore the  maturity  of  the  note,  A  entered  up  the  judgment  and  is- 
sued an  execution:  Held,  that  no  legal  liability  had  attached  to  A, 
and  that  the  execution  should  be  set  aside.     Reiner  v.  Heckler,  183. 

See  Collateral  Security.     Practice  1. 

EXEMPTION. 

1.  A  failure  of  the  constable  to  set  apart  property  under  a  claim 
of  the  exemption  law  is  not  a  defence  in  replevin  for  goods  distrain- 
ed for  the  rent.     Lloyd  v.  Underkoffer,  11.  

2.  The  defendant  is  entitled  to  the  benefit  of  the  exemption  on  an 


Digitized  by 


Google 


514  INDEX. 


attachment  execution  attaching  wages  for  board  under  the  act  of 
8th  May,  1876.    I'am.  Laws,  p.  139.     McGentey  v.  Keefe,  60. 

3.  A  widow  claiming  $300  in  money  out  of  the  estate  of  her  de- 
ceased husband  who  left  no  money,  bank  notes,  stocks,  judgments 
or  any  other  indebtedness  to  him,  but  leit  articles  of  personal  prop- 
erty which  were  not  appraised  or  set  apart  for  her,  cannot  take  in 
lieu  thereof  any  part  of  the  proceeds  of  such  personal  property  as 
against  creditors  of  the  estate.    Gerrity's  Estate,  297. 

FISHING  POND.     PRIVATE. 

xo  constitute  a  private  fishing  pond  one  person  must  own  all  the 
land  covered  by  the  water  of  the  pond.  Reynolds  v.  Commonwealth, 
456. 

FRAUD. 

1.  Courts  of  justice  will  not  lend  their  aid  to  enforce  a  contract 
rounded  in  fraud,     ^llller  v.  Billman,  214.     KaufTman  v.  Fahi,  426. 

2.  Where  a  purchaser  at  Sheriff's  sale  obtains  property  by  means 
of  a  confidence  reposed  in  him,  he  will  be  converted  into  a  trustee 
ex  maleficio.     Kauffman  v.  Fahi,  426. 

3.  A  promise  to  purchase  at  sheriff's  sale  for  the  benefit  of  the  de- 
fendant in  the  execution,  will  not  constitute  the  purchaser  a  trustee 
for  him,  unless  the  purchase  was  made  with  the  money  of  the  de- 
fendant. In  order  to  fix  the  vendee  with  the  relation  of  a  trustee, 
or  trustee  ex-ma leficio,  there  must  be  something  more  in  the  trans- 
action than  the  mere  violation  of  a  parol  agreement.  Faust  v. 
Faust,  344. 

See  Conditional  Sale.  Trusts. 

FRAUDULENT  DEBTORS. 

To  render  a  defendant  liable  to  imprisonment  under  the  Act  of 
12th  July,  1842,  relative  to  fraudulent  debtors,  he  must  be  guilty  of 
one  of  the  specific  offences  mentioned  in  said  Act.  Neitlinger  v. 
Wetzel,  68. 

HABEAS  CORPUS. 

1.  Where  an  attempt  is  made  to  obtain  possession  of  a  child  of 
tender  years  by  means  of  a  writ  of  habeas  corpus,  the  courts  do  not 
generally  go  further  than  to  determine  what  custody  is  for  the  best 
interest  of  the  child.     Hinkle  v.  Passmore,  187. 

2.  The  right  of  the  father  is  usually  recognized  as  best,  but  this 
must  depend  on  circumstances.  The  tender  age  of  the  child  Is 
often  a  controlling  consideration  against  his  claim.     Id. 

3.  The  courts  have  large  discretionary  power  in  such  cases.    Id. 

4.  When  the  contest  on  a  writ  of  habeas  corpus  is  for  the  posses- 
sion of  a  child  the  best  interest  of  the  child,  as  a  rule,  must  be  taken 
into  consideration  and  control  the  decision.  Co mnrfon wealth  v. 
Muir,  212.  > 

5.  Where  the  Court  is  satisfied  that  the  interest  of  the  child  would 
be  subserved  by  refusing  the  custody  to  either  of  the  parents,  it 
may  be  confided  to  a  third  party,     id. 

6.  A  decision  in  a  writ  of  habeas  corpus  determining  the  custody 
of  a  child,  is  conclusive  while  the  material  facts  relating  to  the  cir- 
cumstances of  the  parties  remain  unchanged.  Commonwealth  v. 
Murray,  3/9. 

7.  When  the  father  has  relinquished  the  right  to  his  minor  child, 
such  relinquishment  may  be  withdrawn  in  the  exercise  of  his  dis- 
cretionary pawer.    Id.,  407. 
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INJUNCTION.    See  Equity. 

INSURANCE. 

1.  Where  the  agent  wrote  down  the  answers  to  questions  in  the 
application  falsely,  the  company  connat  avoid  the  policy  to  the  In- 
jury of  the  insured,  even  though  the  policy  contained  a  stipulation 
that  the  statements  in  the  application  should  constitute  warranties 
by  tne  insured.     Eilenberger  v.  Insurance  Co.  23 

2.  iuemoership  in  a  mutual  insurance  company  dates  from  the 
completion  of  the  contract;  and  the  agent  is  agent  for  the  company 
alone  prior  thereto,     id. 

3.  If  the  applicant  for  insurance  collude  with  the  agent  of  the 
company  in  making  a  false  statement,  he  shall  not  profit  by  the 
fraud.     Insurance  Co.  v.  Horan,  46. 

4.  Compliance  with  his  warranty,  on  the  part  of  the  assured,  is: 
a  condition  precedent  to  any  recovery  upon  the  contract  of  insur- 
ance, and  the  materiality  of  the  thing  warranted  is  of  no  conse- 
quence.    Id.  '" 

5.  A  decrease  of  risk  cannot  be  set  off  against  an  increase  of 
risk  where  the  risk  removed  is  not  mentioned  in  the  application  for 
insurance.     Id. 

6.  By  the  written  portion  of  the  policy  the  insurance  was  on  a 
general  stock  of  merchandise  of  all  kinds  usually  kept  in  a  country 
retail  store.  Then  followed  in  print  the  usual  exceptions  of  gun- 
powder, turpentine,  benzine,  &c.,  and  the  condition  that  storing 
these  articles  in  the  house  would  avoid  the  policy.  Held,  That  there 
was  no  repugnancy  between  the  written  and  printed  portions  of  the 
policy,  and  a  violation  of  the  condition  forfeited  the  policy.  Insur- 
ance Co.  V.  Lenheim,  57. 

7.  A  premium  note  given  to  a  mutual  insurance  company  when 
sued  on  requires  an  affidavit  of  defence.  It  is  not  sufficient  to 
aver  that  the  funds  of  the  company  have  been  wasted  or  badly 
managed;  it  must  be  stated  that  they  are  not  required  to  cover 
losses  cf  pay  debts.     Insurance  Company  v.  Smith,  130. 

S.  The  charter  of  the  People's  Fire  Insurance  Company  authorized 
it  to  file  in  the  office  of  the  Prothonotary  of  the  county  where  the 
real  estate  insured  was  situated,  a  memorandum  of  the  name  of  the 
party  insured,  a  description  of  the  property,  the  amount  of  the  de- 
posit note  unpaid  and  the  term  the  insurance  had  to  run,  which 
when  so  entered  was  to  be  deemed  and  taken  in  all  respects  as  a 
judgment  by  confession  or  warrant  of  attorney,  on  which  execution 

might  issue,  &c. 

Held,  That  the  lien  of  a  judgment  thus  entered,  did  not  include 
insurance  where  the  policy  covered  personal  property  only;  and,  as 
to  the  real  estate,  was  limited  to  the  particular  property  insured. 
Insurance  Company  v.  Levi,  305. 

9.  A  member  of  a  Mutual  Fire  Insurance  Company  is  not  liable  to 
be  assessed  on  his  premium  note,  for  the  payment  of  losses  and  ex- 
penses incurred,  prior  to  the  time  he  became  a  member  of  the  cor- 
poration.   Insurance  Co.  v.  Rausch,  SvS. 

10.  Issuing  a  policy  of  insurance  when  one  of  the  questions  of  the 
application  remains  unanswered  is  a  waiver  of  answer  to  such  ques- 
tion.   Insurance  Co.  v.  Paul,  460. 

11.  A  breaker  at  a  coal  mine  was  set  on  fire  at  night  by  a  party 
of  men,  who  fired  several  shots,  drove  the  watchman  away,  and 
then  burned  down  the  breaker.  Held,  that  this  was  a  riot  within  the 
provisions  of  the  policy  of  insurance.  Insurance  Co.  v.  Schwenk, 
468. 
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J88UE. 

1.  An  Issue  under  the  Act  of  1836  (Common  Pleas),  Is  demanda- 
ble  of  right.  In  the  Orphans'  Court  It  is  not  of  right,  but  lies  In  dis- 
cretion.    Daddow's  Estate,  126. 

2.  iNOthing'in  the  Act  of  1832  (Orphans'  Court)  requires  the  ap- 
plication for  an  issue  to  be  made  before  the  auditor;  this  may,  how- 
ever, be  regulated  by  rule  of  Court.     Id. 

3.  The  supplementary  Act  of  20th,  April,  1846,  applies  only  to  the 
distribution  of  money,  arising  from  sales  under  execution  and  Or- 
phans' Court  sales.     Id. 

4.  After  an  auditor's  report  distributing  proceeds  of  sheriff's  sala 
nas  been  filed  and  finally  confirmed,  an  issue  to  try  questions  of 
fact  which  have  been  passed  upon  by  the  auditor  is  not  a  matter  of 
right.     Saving  Fund  v.  Thornton,  138.     Same  v  .Stevens,  420. 

5.  Under  the  provisions  of  tne  Act  of  20th  April,  i646,  where  land 
is  purchased  by  a  lien  creditor  at  Sheriff's  sale,  and  his  right  to  re- 
ceive the  whole  or  a  portion  of  the  proceeds  of  such  sale  is  ques- 
tioned, or  disputed  by  any  person  interested,  it  is  imperative  upon 
the  Court  to  grant  an  is&ue  when  properly  applied  for  and  in  time. 
Knebel  v.  Mauger,  249. 

JUDGMENT. 

1.  A  judgment  regularly  taken  will  not  be  opened  to  let  in  a  tech- 
nical defense.     Buechley  v.  Association,  102. 

2.  When  a  judgment  is  transferred  from  one  Court  of  Common 
Pleas,  in  the  State  of  Pennsylvania  to  another  Court  under  the  Act 
of  16th  April,  a840,  the  certificate  of  the  exemplification  of  the  rec- 
ord should  set  forth  that  it  is  a  full,  entire  and  attested  copy  of  the 
whole  record  in  the  case,  so  full  and  entire  as  the  same  remains  of 
record  in  the  office.     Miller  v.  Constein,  202. 

3.  Judgments  are  entitled  to  payment  according  lo  their  priority, 
and  when  the  holder  of  a  judgment  waives  his  right  to  claim  the 
fund  produced  by  the  sale  of  the  debtor's  real  estate,  on  a  mortgage 
subsequent  to  his  judgment,  it  does  not  prejudice  his  right  to  claim 
the  money  by  another  sale  of  other  property  on  another  mortgage 
also  subsequent  to  his  judgment    Saving  Fund's  Appeal,  319. 

4.  Subsequent  creditors  claiming  equities  must  notify  him,  other- 
wise he  is  not  bound  to  assert  his  right  to  claim  the  first  fund,  nor 
to  know  of  the  existence  of  any  subsequent  incumbrance.    Id. 

5.  After  the  payment  of  all  judgments  entered  or  revived  within 
five  years,  the  fund  arising  from  a  sherifl!'s  sale  does  not  go  to  the 
defendant  but  to  judgment  creditors  whose  judgments  have  not 
been  revived  and  are  more  than  five  years  old.  Brown's  Appeal,  467. 

6  A  plaintiff  is  not  entitled  to  judgment  for  want  of  an  appear- 
ance under  the  33rd  section  of  the  act  of  13th  June,  1836.  unless  he 
bas  filed  a  declaration  before  the  return  day.  Cleary  v.  Relief  Asso- 
ciation, 503. 

See  Affidavit  of  Defence. 

JUSTICE  OF  THE   PEACE. 

1  The  limitation  of  the  twenty-first  section  of  the  act  of  1810,  re- 
quiring a  certiorari  to  be  sued  out  within  twenty  days  from  the  ren- 
dition of  the  judgment,  does  not  apply  when  it  is  apparent  the  jua- 
Uce  has  no  jurisdiction.    Smith  v.  Noone,  229.     G'"a^«»' ^/  ''«»^J'  |f. 

2.  By  the  Act  of  22nd  of  March,  18i  /,  the  term  of  Justices  of  the 
Peace  elected  in  1878  and  thereafter  is  extended  to  the  first  Mon- 
day  in  May  next  ensuing  the  expiration  of  their  commissions.  Hes« 
v.  Evans,  54. 
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3.  When  the  defendant  admits  the  claim  of  the  plaintiff,  it  Is  suf- 
ficient hearing  of  proofs  and  allegations  to  base  judgment  upon. 
QrifTen  v.  Koch,  66. 

4.  When  the  defendant  appears  at  the  hearing  the  certiorari  must 
be  taken  within  twenty  days.    Id. 

5.  To  sustain  a  judgment  ^y  default  the  record  of  the  justice  must 
set  forth  sufficient  to  show  jurisdiction  both  of  the  person  and  sub- 
ject matter.    Smith  v.  Noone,  229.     Hawthorn  v.  Filler,  67. 

6.  When  it  does  not  appear  from  the  record  that  the  constable's 
return  of  service  was  duly  proven  by  **oath  or  affirmation"  the  pro- 
ceedings will  be  set  aside.     Id. 

7.  The  defendant  having  been  duly  served,  a  certiorari  issued 
more  than  twenty  days  after  the  rendition  of  the  judgment  is  too 
late.    Steely  v.  Neiswender,  91. 

8.  To  perform  any  official  duty,  a  Justice  of  the  Peace,  under  the 
Act  of  22nd  February,  1802,  is  required  to  live  within  the  limits  of 
the  district  for  which  he  was  commissioned.    Novick  v.  Buck,  106. 

9.  A  suit  for  the  recovery  of  a  fine  for  a  violation  of  a  borough, 
ordinance  before  a  Justice  of  the  Peace  is  not  a  summary  proceed- 
ing, but  is  in  the  nature  of  a  civil  action  for  the  recovery  of  a  debt, 
and  therefore  the  record  must  contain  all  the  requirements  neces- 
sary to  support  such  suit.    St.  Clair  v.  Gill,  123. 

10.  When  judgment  is  entered  against  a  minor,  and  there  is 
nothing  upon  the  record  of  the  justice  to  show  this  fact,  an  appeal 
and  not  a  certiorari  is  the  proper  remedy.    Miller  v.  McGrath,  131. 

11.  Where  the  payment  of  costs  is  a  condition  precedent  to  the 
right  of  appeal  from  the  judgment  of  an  alderman  or  justice  of  the 
peace,  the  failure  to  pay  them  renders  the  appeal  absolutely  void; 
and  an  appeal  taken  and  entered  without  the  payment  of  the  costs 
will,  on  motion,  be  stricken  off.    White  v.  Martin,  132. 

12.  Where  a  justice  of  the  peace  has  jurisdiction  of  the  matter  In 
controversy  and  his  proceedings  are  regular,  the  Court  will  not  re- 
verse him,  because  a  defense  existed  to  the  claim,  which  was  not 
set  up  at  the  trial.    Mills  v.  Rice,  174. 

13.  In  case  of  judgment  by  default,  the  record  of  the  justice  must 
show  jurisdiction  affirmatively.     Starch  v.  Snyder,  238. 

14.  Justices  of  the  Peace  who  were  in  office  at  the  time  of  the  new 
constitution,  by  the  provisions  of  that  instrument,  and  the  Act  of 
March  22nd,  1877,  are  continued  in  commission  until  their  suc- 
cessors are  duly  qualified.     Haupt  v.  Frackviile  Borough,  295. 

15.  In  cases  of  8ummar>'  conviction  before  a  Justice  of  the  Peace^ 
which  are  brought  into  Court  for  review  by  writ  of  certiorari,  it  is 
essential  that  the  testimony  on  which  the  conviction  is  founded,  or 
at  least  the  material  parts  or  particular  substance  of  the  testimony, 
shall  be  returned  with  the  proceedings.  Where  this  Is  not  done  the 
Court  will  reverse.     Commonwealth  v.  Bashore,  355. 

16.  Where  the  proceedings  of  a  justice  of  the  Peace  are  removed 
into  the  Court  of  Common  Pleas  by  certiorari,  and  non  pros.  Is  en- 
tered, the  record  should  be  remitted  to  the  justice  to  proceed  there- 
on.   Tobin  V.  Griffith,  366. 

17.  A  scire  facias  sur  recognizance  issued  out  of  the  Common 
Pleas,  on  a  judgment  entered  on  a  non  pros.  Is  irregular  and  will 
be  set  aside.     Id. 

18.  The  record  of  a  Justice  of  the  Peace  of  a  former  suit  between 
the  same  parties  for  the  same  subject  matter,  showed  that  "the 
justice  dismissed  the  suit  for  want  of  jurisdiction,"  .  which  judg- 
ment was  unappealed  from.  Held,  that  the  plaintiff  was  barred 
from  recovering  in  a  second  suit  brought  for  the  same  subject  mat- 
ter.   Krug  A  Co.  v.  Sprenkle,  486. 
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19.  A  final  entry  of  judgment,  that  "after  hearing  the  plaintiff,  his 
proofs  and  allegations,  judgment  is  hereby  publicly  rendered  in 
favor  of  and  against  the  defendant  by  default  for  $2.50,  with  costs 
of  suit."  etc.,  does  not  show  a  judgment  in  favor  of  the  plaintiff,  and 
is  fatally  defective.     Donohue  v.  McGroarty,  490. 

20.  A  summons  by  a  Justice  of  the  Peace  which  does  not  inform 
the  defendant  where  to  appear  is  fatally  defective.  Murdy  v.  Mc- 
Cutcheon,  495. 

21.  An  action  was  brought  before  a  Justice  of  the  Peace  under 
the  Act  of  July  7,  1879,  (P.  L.  194),  against  two  defendants  on  a 
joint  contract,  and  only  one  was  served  with  process.  A  judgment 
by  default  was  entered  against  both  of  the  defendants.  Held  to  be 
irregular  and  void.    Id. 

See  Affidavit  of  Defence  7.    Corporation  7.    Costs  3,  4. 

LACHES. 

If  a  party  who  can  read  signs  his  name  to  an  instrument  without 
reading  it,  or  if  unable  to  read,  does  not  first  demand  to  have  the 
paper  read  and  explained  to  him,  he  is  guilty  of  negligence,  and  has 
no  remedy  at  equity  or  law.  Friedman,  to  use,  &c.,  v.  Lindermuth, 
115. 

See  Affidavit  of  Defence,  10. 

LANDLORD  AND  TENANT. 

1.  The  supplement  to  the  Act  of  1863,  approved  March  6th,  1872. 
prohibits  proceedings  under  the  Act  of  1863,  unless  they  are  found- 
ed on  a  contract  in  writing  or  by  parol,  by  which  the  relation  of 
landlord  and  tenant  is  established  between  the  parties,  and  a  cer- 
tain rent  therein  reserved.     Graver,  Trustee  v.  Fehr,  12. 

2.  This  being  a  summary  proceeding,  in  derogation  of  the  com- 
mon law,  and  given  only  by  statute,  the  necessary  jurisdiction 
must  appear  afflmatively  on  the  record,  or  the  proceedings  are 
coram  non  Judice  and  utterly  void.     Id. 

3.  The  Act  of  1810  is  a  code  designed  to  regulate  the  power  and 
jurisdiction  of  justices  in  the  collection  of  debts  and  demands  and 
does  not  apply  to  summary  process  for  obtaining  possession  of 
leased  property  under  the  landlord  and  tenant  acts.     Id. 

4.  A  certiorari  is  no  supersedeas  to  further  proceedings  under  the 
landlord  and  tenant  acts.     Id. 

5.  To  sustain  a  proceeding  to  recover  possession  of  lands  or  tene- 
ments under  the  Act  of  14th  Dec,  1863,  and  its  supplement  of  6th 
March,  1872,  relative  to  landlords  and  tenants,  the  record  and  find- 
ing of  the  justice  must  show  a  written  or  parol  lease,  and  a  certain 
rent  therein  reserved.     Weber  v.  Porr,  182.-  »  - 

6.  Such  a  proceeding  can  be  siist'ained  against  a  married  woman. 
Id. 

LICENSE. 

Whether  or  not  a  license  should  be  granted  Is  to  be  determined 
from  all  the  evidence  presented  in  each  particular  case.  McKer- 
nan's  License,  337. 

LIMITATIONS,   STATUTE  OF. 

1.  In  an  action  directly  against  an  administrator  to  recover  a 
debt  of  a  decedent,  he  may  plead  the  statute  of  limitations,  although 
less,  than  six  years  from  the  time  it  accrued  had  elapsed  at  the 
time  of  the  death  of  Jhe  debtor.    Bartolett  v.  Albright,  275. 

2.  But  in  the  Orphans'  Court  the  statute  cannot  be  pleaded  when 
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the  creditor  proceeds  for  a  distributive  proportion  of  the  debtor's 
estate.    Id. 

3.  The  fact  that  a  defendant,  soon  after  the  commission  of  an  at- 
fence  in  one  county,  was  sentenced  to  imprisonment  in  another 
county  for  a  term  covering  the  period  of  the  statute  of  limitations  of 
such  actions  will  not  suspend  the  running  of  the  statute.  Common- 
wealth V.  Woodward,  482. 

4.  The  Commonwealth  could  have  ''brought  or  exhibited"  an  in- 
dictment within  the  two  yeara,  with  consent  of  the  court — the  trial 
to  take  place  when  the  custody  of  the  defendant  was  obtained.     Id. 

5.  Lodging  a  warrant  with  the  keeper  of  the  jail  where  the  de- 
fendant is  imprisoned,  will  not  take  the  place  of  an  indictment,  to 
prevent  the  running  Oi.  the  statute.     Id. 

See  Recorder's  Certificate,  3. 

MANDAMUS. 

1.  To  entitle  a  party  to  the  writ  of  mandamus,  he  must  show  a 
complete  and  perfect  legal  right,  and  that  he  has  no  adequate  and 
specific  remedy  at  law.    Beyer  v.  Mutual  Saving  Fund,  321. 

2.  The  writ  is  never  awarded  in  doubtful  cases.     Id.       ) 

3.  The  granting  of  a  mandamus  rests  in  the  discretion  of  the 
Court.    Frackville  Borough  v.  Heff ner,  347. 

4.  A  Court  of  Equity  will  not  order  a  transfer  of  shares  of  stock 
of  a  corporation  to  a  claimant,  unless  his  right  is  first  established 
at  law  or  acknowledged  by  the  parties.    Clark  v.  Saving  Fund,  471. 

MARRIED  WOMAN. 

1.  A  married  woman  can  become  a  lessee  of  premises  and  is 
bound  by  all  the  covenants  of  the  lease  signed  by  her.  Lloyd  v.  U ri- 
de rkoffer,  11. 

2.  To  charge  a  wife's  separate  estate,  both  the  pleadings*  and  evi- 
dence must  show  affirmatively  that  the  debt  was  contracted: by  her, 
and  for  articles  for  herself  and  family,  or  improvements  to  her  own 
real  estate.    Kearns  v.  Anderson,.  95. 

3.  To  bind  the  wife,  not  only  the  evidence,  but  also  the  record 
must  show  her  legal  liability.  Unless  the  record  shows  jher  liabil-  . 
ity  the  judgment  as  to  her  is  void  for  want  of'  jurisdiction,  and  of 
this  she  may  take  advantage  at  anytime  subsequently.  Krause  v. 
Leiby,  103.  Steinman  v.  Henderson.  447.  Heffner  v.  Beahler,  164. 
Starch  v.  Snyder,  232.     Glenn  v.  Bracey,  421. 

4.  To  sustain  a  proceeding  to  recover  possession  of  lands  or  ten- 
ements under  the  act  of  14th  Dec,  1863,  and  its  supplement  of  6th 
March,  1872,  relative  to  landlords  and  tenants,  the  record  and  find- 
ing of  the  justice  must  show  a  written  or  parol  lease,  and  a  certain 
rent  therein  reserved.    Weber  v.  Porr,  182.. 

5.  Such  a  proceeding  can  be  sustained  against  a  married  woman. 
Id. 

6.  When  a  single  woman  executes  a  power  of  attorney,  and  mar- 
ries before  judgment  is  entered  thereon,  if  judgment  be  entered 
without  joining  the  name  of  her  husband,  the  record  may  subse- 
quently be  amended  by  adding  the  name  of  the  husband.  Saving 
Fund  v.  Whittle,  247. 

7.  ^^Tien  a  married  woman  joins  with  her  husband  In  a  mortgage 
upon  her  real  estate  for  the  debts  of  her  husband,  she  stands  as  a 
security.     Hexter  v.  James,  270. 

8.  The  wife's  acknowledgment  of  a  mortgage  and  her  examinar 
tlon  by  the  justice  must  be  separate  from  her  husband.    If  made  in 
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his  presence,  or  if  there  is  any  fraud  or  coercion,  the  Instrument  Is 
void.    Id. 

9.  Where  the  husoand  has  neglected  or  refused  to  provide  for  his 
wife,  and  she  carries  on  business  on  her  own  account,  for  her  own 
benefit,  and  apart  from  that  of  her  husband,  she  is  liable  for  a  feme 
sole  trader.    Vangarder  v.  Orvell,  278. 

10.  It  is  necessary  that  a  wife  should  prove  her  right,  as  a  cred- 
itor of  her  husband  with  clearness.     Metz's  Estate,  279. 

11.  There  is  a  distinction,  between  the  principal,  and  the  income 
of  a  wife's  sparate  estate  as  regards  the  liability  of  the  husband  to 
account,    id. 

12.  When  he  receives  the  rents  and  profits  of  his  wife's  estate  for 
a  number  of  years  with  her  assent,  where  they  live  togther;  and  he 
expends  them  for  tneir  mutual  benefit  and  the  benefit  of  the  fam- 
ily, the  presumption  is,  until  the  contrary  appear,  that  she  intended 
them  as  a  gift  to  him.    Id. 

13.  In  order  that  a  woman  may  be  entitled  to  the  privileges  of  a 
feme  sole  trader  it  is  not  necessary  (although  it  is  doubtless  proper> 
to  obtain  a  decree  under  the  4th  section  of  the  Act  of  1855.  Lewis 
V.  Leddy,  293. 

14.  When  a  woman  has  established  In  any  controversy,  in  the  or- 
dinary ways  of  proofs,  the  circumstances  mentioned  in  Act  of  Feb- 
ruary 22,  1718,  the  privileges  of  a  feme  sole  result  to  her.    id. 

15.  A  judgment  was  obtained  against  a  married  woman  and  her 
husband  for  store  goods  purchased  by  her  for  resale;  the  defendants 
gave  bail  for  stay  of  execution;  the  judgment  against  the  wife  was 
subsequently  set  aside  on  the  ground  of  her  coverture:  Held,  that 
the  recognizance  entered  into  by  the  ball  was  not  void,  but  that  he 
was  liable  thereon.    Raiguel  v.  Jones,  344. 

|16.  A  married  woman  is  liable  for  repairs  to  her  separate  estate 
made  at  her  request,  and  necessary  for  its  preservation  and  en- 
joyment.    I^endler  v.  Hornung,  488. 

17.  In  judicial  proceedings  to  enforce  the  liability  of  a  married 
woman,  her  husband  should  be  joined  as  a  party.  An  execution  is- 
sued on  a  judgment  obtained  against  both  for  improvements  to  her 
realty  may  be  levied  out  of  her  separate  estate.    Id. 

8ee  Mechanics'  Lien.  2. 

MECHANICS'  LIEN. 

1.  On  a  rule  to  strike  off  a  Mechanics*  Lien  for  matter  appearing 
of  record,  the  Court  will  not  go  outside  of  the  record  and  hear 
testimony  as  to  questions  of  fact  which  are  stated  in  the  record,  and 
decide  by  evidence  dehors.  Such  disputed  facts  are  for  the  jury, 
not  the  court.     Bright  v.  Miller,  65. 

2.  In  a  scire  facias  sur  mechanics*  lien  against  a  married  woman, 
as  owner  of  the  property  it  is  proper  if  not  essential,  to  join  the 
husband.     Becker  v.  Price,  70. 

3.  Where  the  owner  or  contractor  dies  before  the  filing  of  a  me- 
chanics' lien,  the  practice  is  to  file  it  against  them  as  though  they 
were  alive,  and  to  issue  the  scire  facias  against  the  executor  or  ad- 
ministrator, who  it  seems,  may  be  substituted  on  the  record  on  the 
suggestion  of  the  owner's  death.    Smith  v.  Hllbert,  107. 

4.  It  is  not  necessary  that  the  description  in  a  mechanics'  Hen 
should  be  either  full  or  precise.  Certainty  to  a  common  intent  is 
sufficient.     Holland,  v.  Garland,  206. 

5.  The  description  in  this  case  held  to  be  sufficient  notwithstand- 
ing it  omitted  the  names  of  the  streets  and  adjoiners,  and  failed  to 
state  the  number  of  the  lot  correctly.    Id. 
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6.  Judgment  in  default  of  an  appearance  on  a  scire  facias  sur  me- 
chanics' lien,  when  not  fraudulent  or  collusive,  gives  greater  force 
and  effect  to  the  claim  as  against  subsequent  judgment  creditors.  Id. 

7.  A  mechanics'  lien  may  be  apportioned  among  different  build- 
ings, even  though  space  is  left  between  them,  where  a  street  is  af- 
terwards actually  opened.    Kline's  Appeal,  453. 

MINING. 

1.  A  mining  boss  has  no  discretion  in  the  performance  of  the  du- 
ties imposed  on  him  by  sections  8  and  9  of  the  mine  ventilation  law. 
Commonwealth  v.  Reynolds,  473. 

2.  The  duty  imposed  on  the  mining  boss  cannot  be  delegated  by 
him  to  another.     Id. 

3.  But  if  the  company  took  from  his  charge  a  particular  partion 
of  the  mine,  and  placed  it  in  charge  of  another,  he  would  not  be 
responsible  for  neglect  of  duty  in  that  portion  of  the  mine,  although 
the  company  might  be  responsible  in  case  of  accident.    Id. 

See  Equity.    8. 

MORTGAGE. 

1.  W.  conveyed  property  to  S.  and  took  a  mortgage  for  the  pur- 
chase money.  W.  assigned  the  mortgage  to  the  F.  S.  F.,  S.  subse- 
(Juently  conveyed  to  W.  who  agreed  to  satisfy  the  mortgage,  in  a 
scire  facias  brought  by  F.  JS.  F.  on  the  mortgage:  Held,  that  such 
agreement  could  not  affect  the  validity  of  the  mortgage  in  the  hands 
of  F.  S.  F.  and  after  S.  had  ceased  to  have  any  interest  in  the  prop- 
erty. That  the  only  effect  of  such  an  agreement  would  be  to  enable 
W.  to  hold  the  property  free  of  the  mortgage,  which  would  be  a 
fraud  upon  F.  S.  F.    Wells  v.  Shumway,  61. 

2.  Courts  of  equity  in  Pennsylvania  have  jurisdiction  to  decree  the 
satisfaction  of  a  mortgage  which  has  been  fully  paid,  under  the  Act 
of  1715,  which  is  still  in  force,  on  the  ground  that  the  remedy  at  law 
is  not  adequate.    Walsh  v.  Leonard,  191. 

3.  The  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities 
of  the  mortgage  existing  at  the  time  of  the  assignment.  Hexter  v. 
James,  270. 

4.  The  lien  of  a  first  mortgage  is  not  discharged  by  an  Orphans' 
Court  sale  under  tne  Act  of  23rd  March,  1867,  though  the  claim  of 
such  mortgage  be  improperly  included  in  the  schedule  of  debts  for 
the  payment  of  which  the  sale  was  ordered.    Metz's  Estate,  383. 

8ee  Affidavit  of  Defence.  9. 

MUNICIPAL  CLAIM. 

Under  the  Act  of  11th  April.  1859,  (Pam.  L.  450,)  the  lien  for  pav- 
ing and  curbing  the  sidewalks  in  the  borough  of  Pottsville,  is  prior 
to  that  of  a  judgment  obtained  before  the  lien  for  paving  was  en- 
tered. This  follows  from  the  provision  in  the  Act  that  "the  ex- 
pense for  such  curbing  and  paving  shall  be  a  lien  upon  the  lot  in 
front  of  which  the  same  may  be  done,  until  paid."  Pottsville  v. 
Knecht,  62. 

NATURALIZATION. 

1.  Where  a  certificate  of  naturalization  has  been  illegally  obtain- 
ed it  is  the  duty  of  tne  Court  issuing  it,  to  recall  it  for  cancellation. 
Fraudulent  Naturalization,  79. 

2.  An  alien  who  has  resided  in  the  United  States  for  five  years 
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previous  to  arriving  at  the  age  of  twenty-three,  cannot  be  natur- 
alized without  a  previous  declaration  of  his  intention.  Id.  79.  Mer- 
ry's Petition,  430. 

See  Election  Cases.     8. 

PAROL  AGREEMENT. 

1.  Defendants  having  given  their  judgment  note,  with  the  express 
condition  in  writing  that  it  was  not  to  be  entered  up  unless  any 
paper  of  Atkins  Hros..  given  in  payment  of  the  judgment,  should  not 
be  paid  at  maturity,  and  plaintiffs  having  entered  up  the  judgment 
the  Court  ordered  the  judgment  to  be  stricken  off,  it  appearing  that 
the  condition  had  not  been  broken.    Burns  and  Smucker  v.  Beck,  113. 

2.  Plaintiffs  having  set  up  an  additional  agreement  that  settlement 
of  the  account  was  to  be  made  within  a  certain  time,  either  in  notes 
of  Atkins  Bros,  or  in  cash,  the  conuitions  of  the  written  agreement 
are  not  violated  either  by  the  failure  to  pay  in  cash,  or  to  give  the 
paper  of  Atkins  Bros.    Id. 

3.  Parol  evidence  is  admissible  to  show  a  boundary  line  agreed 
upon  between  grantor  and  grantee  notwithstanding  the  language  of 
the  deed.    Gertzer  v.  Kammerer,  172. 

4.  In  the  absence  of  ambiguity,  fraud,  or  mistake,  parol  evidence 
is  inadmissible  to  alter  or  vary  tne  terms  of  a  written  contract. 
Bast  V.  Bank,  223. 

5.  The  uncorroborated  testimony  of  a  defendant  should  not,  in  the 
absence  of  any  allegation  of  fraud  willful  misrepresentation  or  mis- 
take, prevail  against  his  written  confession,  executed  in  the  pres- 
ence of  witnesses.    West  v.  P^ul,  284. 

6.  Slight  parol  evidence  should  not  overturn  sealed  instruments; 
since  parties  may  testify  in  their  own  behalf  this  rule  should  be  the 
more  rigidly  enforced.     Id. 

PARTITION. 

1.  The  statutory  lien  In  favor  of  the  widow  continues  until  paid. 
Hilbish's  Appeal,  28. 

2.  Where  a  judgment  bond  is  also  given,  neglect  to  revive  it,  does 
not  affect  the  statutory  lien.    Id. 

3.  But  the  lien  for  the  remaining  two-thirds  of  the  purchase  money 
in  favor  of  the  heirs  does  not  continue  indefinitely,  and  may  be  lost 
by  neglect.    Id. 

4.  J.  B.  paid,  for  several  years,  to  the  plaintiff  the  interest  on  her 
share  of  the  valuation  money,  but  did  not  pay  the  principal  nor  en- 
ter into  a  recognizance,  nor  did  the  Sheriff  execute  a  deed.  Held, 
that  the  title  of  the  plaintiff  in  partition  was  not  divested  by  the  ad- 
judication of  the  Court  and  the  payment  by  J.  B.  of  the  interest  on 
the  valuation  money.    Township  v.  Morgan,  239. 

5.  That  the  proceeds  of  the  Sheriff's  Sale  of  the  right,  title  and  In- 
terest of  J.  B.  in  the  premises  under  a  judgment  against  him  were 
not  applicable  to  the  payment  of  the  share  of  the  plaintiff  in  par- 
tition in  the  valuation  money.    Id. 

PARTNERSHIP. 

1.  Defendant  having  failed  to  file  in  the  Prothonotary's  office  the 
names  and  location  of  the  several  parties  of  their  firm,  cannot  take 
advantage  of  an  omission  to  join  them  in  a  suit.     Hoffman  v.  Gal- 

iand,  22.  .  _.         ^.         v 

2.  In  Pennsylvania  one  partner  may  bind  his  co-partner  by  sub- 
mission to  arbitration,  by  agreement  not  under  seal,  in  any  partner 
ship  matter.    Gay  v.  Waltman,  40. 
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3.  One  partner  of  a  firm  cannot  make  an  assignment  or  sale  of  all 
the  firm  property  in  trust  for  the  benefit  of  creditors,  against  the 
consent  of  the  other  partner,  he  being  present  and  capable  of  join- 
ing in  such  assignment.    Cleaver  v.  Brenzel,  448. 

PERSONAL  PROPERTY. 

1.  Stocks  and  bonds  of  a  railroad  company  are  personal  property 
and  accompany  the  person  of  the  owner.  Huntzlnger  A  Cake  v. 
Phila.  Coal  Co.,  286,  384. 

2.  The  proceeds  of  sale  of  personal  property  must  be  distributed 
by  the  Sheriff  himself,  and  will  not  be  ruled  into  Court,  except  where 
there  are  conflicting  claims  for  wages  or  rent,  or  other  special  cir- 
cumstances.   Bank  v.  Dengler,  484. 

8ee  Conditional  Sale.     Decedents'  Estates,  2.     Exemption,  3. 

POOR. 

1.  Under  the  Act  of  Assembly  the  Directors  of  the  Poor  have  a 
right  to  bring  suit  in  order  to  recover  the  estate  of  a  pauper  who  has 
become  chargeable  on  the  county.    Commonwealth  v.  Dietzler,  251. 

2.  In  a  suit  against  principal  and  surety  to  recover  a  pauper's 
share  of  his  father's  real  estate  taken  by  the  principal  at  the  valua- 
tion, a  claim  of  the  surety  against  th^  pauper  cannot  be  set  off  so  as 
to  enure  to  the  benefit  of  the  principal  and  surety.     Id. 

PRACTICE 

1.  A  Venditioni  exponas  is  the  proper  execution  against  the 
widow's  life  estate  in  land  accepted  by  an  heir  at  the  valuation. 
Seipt  V.  Stine,  56,  217. 

2.  When  a  judgment  is  reversed  the  order  for  restitution  is  made 
in  the  Supreme  Court.    Fehr  v.  Graver,  89. 

3.  An  attorney  at  law  has  authority  to  accept  plaintiff's  notice 
through  the  sheriff  to  allow  the  defendant  to  retain  possession  of 
the  real  estate  extended  by  the  inquest,  at  the  rental  fixed  and  sucn 
acceptance  is  binding  on  the  client.  Commonwealth  v.  Eisenhower, 
98. 

4.  Where  plaintiff's  counsel  put  a  case  on  the  trial  list  before  Is- 
sue joined,  plaintiff  cannot  subsequently,  after  issue  joined  and  judg- 
ment obtained,  recover  witness  fees  for  attendance  of  witnesses 
while  the  case  was  wrongfully  on  the  trial  list.  Dickerson  v.  Labe, 
122. 

5.  Where  a  summons  (not  an  ejectment)  was  issued  on  March  2nd 
to  the  second  return  day  of  March  term,  a  declaration  and  copy  of 
note  filed  on  same  day  and  service  of  the  writ  on  defendant  on 
March  6th,  a  judgment  taken  for  deiault  of  appearance  on  April  2iid 
is  regular  under  the  48th  rule  of  Court.     Russell  v.  Silliman,  134. 

6.  Only  in  the  absence  of  a  rule  of  Court  on  this  subject  is  the  de- 
fendant entitled  to  dies  gratiae.    Id. 

7.  In  an  action  on  the  case  in  which  the  plaintiff  declared  for  both 
breach  of  warranty  and  deceit,  and  a  verdict  for  less  than  $100  was 
recovered,  such  verdict  would  carry  costs.    Cauffman  v.  Baird,  135. 

8.  A  tender  must  be  pleaded,  and  the  record  must  show  it.  A 
tender  before  arbitrators  should  be  noted  in  the  proceedings,  and 
made  matter  of  record  either  in  the  award  or  by  application  to 
Court.     Vosburg  v.  Reynolds,  222. 

9.  An  application  for  the  removal  of  a  cause  from  a  State  Court 
into  the  Circuit  Court  of  the  United  States,  under  the  Act  of  3rd 
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March,  1875,  is  too  late  if  made  after  the  next  term  of  the  Court  at 
which  it  could  be  legally,  not  actually  tried.  Whitehouse  v.  Insure 
ance  Co.,  232,  346. 

10.  Any  inherent  defect  in  plaintiff'e  case,  involving  a  failure  of 
consideration,  may  be  shown  under  non  aMumpsit  Keen  v.  Ranck^ 
266. 

11.  Under  the  Act  of  22nd  April,  1874,  when  a  case  is  submitted  in 
writing  br  the  parties  to  the  Court  for  determination  without  a  jury, 
the  Court  must  find  the  facts  in  the  nature  of  a  special  verdict,  and 
determine  the  law  arising  therefrom.    Hexter  v.  James,  270. 

12.  When  a  case  is  reversed  in  the  Supreme  Court  and  a  pro- 
cedendo ordered,  the  Court  below  may  set  aside  the  report  of  view- 
ers because  the  damages  are  excssive.    Cake  v.  Railroad  Co.,  316. 

13.  When  on  an  indictment  for  robbery  the  defendants  are  ac- 
quitted of  the  robbery  but  found  guilty  of  assault  and  battery,  a  new 
trial  will  be  granted,  so  that  the  defendants  may  not  be  deprived 
of  the  Act  of  the  3rd  April,  1872,  giving  them  the  privilege  of  testi- 
fying.   Commonwealth  v.  Werbine,  417. 

14.  To  maintain  trespass,  there  must  be  in  the  plaintiff  either  ac^ 
tual  possession  of  the  right  to  immediate  possession  flowing  from 
the  right  of  property,  and  he  must  have  been  deprived  of  it  by  the- 
totious  act  of  another.     Payne  v.  Ulmer,  431. 

PROMISSORY  NOTE. 

1.  An  irregular  indorser  upon  a  promissory  note  without  value  1b 
liable  only  according  to  the  terms  of  his  agreement,  and  since  the 
passage  of  the  act  of  26th  April,  1855,  for  the  prevention  of  frauds 
and  perjuries,  an  agreement  to  answer  for  the  debt  of  another  must 
be  in  writing  when  the  debt  is  over  twenty  dollars.  Metz  v.  Leibner^ 
81. 

2.  The  presumption  is  that  the  indorsee  of  a  'negotiable  note  ob- 
tained it  for  a  valuable  consideration,  in  the  usual  course  of  busi- 
ness, before  it  was  due.  Nothing  but  clear  evidence  of  knowledge 
or  notice,  or  mala  fides  can  impeach  the  prima  facie  title  of  the  ne- 
gotiable paper,  taken  before  maturity.    Bank  v.  Wheeler,  90. 

. .  3.  The  indorser  of  a  protested  note  cannot  call  upon  the  holder 
to  sue  the  drawer,  and  if  he  refuse  thereby  release  himself;  it  is 
his  duty  to  take  it  up  if  he  desires  suit  to  be  instituted  against  the- 
maker.    Bank  v.  Meyer,  105. 

4.  If  A  makes  a  note  to  B  or  his  order,  intending  to  lend  B  his 
credit,  and  gives  it  to  B  to  raise  money  on,  B  cannot  sue  A  on  thai 
note;  but  if  he  indorses  it  to  C,  who  discounts  the  note  in  good 
faith,  knowing  it,  however,  to  be  an  accommodation  note,  and  with- 
out valuable  consideration,  C  can  nevertheless  recover  the  money 
from  A.    Leib  v.  Lanigan,  162. 

5.  Where  a  negotiable  note  has  been  obtained  from  the  maker 
under  faudulent  representations,  and  put  into  circulation  by  the 
payee,  in  an  action  by  the  holder  against  the  maker,  the  holder,  to 
entitle  him  to  recover,  must  show  that  he  was  a  purchaser  for  value 
before  the  maturity  of  the  note,  without  notice  of  the  fraud.  Bank 
V.  Vandusen,  256. 

6.  A  notarial  protest  is  not  necessary  if  notice  be  actually  giveiL- 
Falk  V.  Lee,  446. 

See  Affidavit  of  Defence,  1.    Usury. 

QUO  WARRANTO. 

1.  A  private  relator  on  whose  suggestion  a  writ  of  quo  warranto^ 
may  issue,  must  be  one  who  has  an  interest  to  be  effected  or  a- 
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wrong  to  be  redressed.     Commonwealth  v.  Brosnahan,  83. 

2.  When  the  object  is  to  dissolve  the  corporation,  or  to  take  from 
it  its  corporate  franchise,  the  writ  of  quo  warranto  can  only  issue 
on  the  suggestion  of  the  Attorney  General  or  some  authorized  agent 
of  the  Commonwealth.    Commonwealth  v.  Jones,  409. 

RAILROAD  COMPANY,  LIABILITY  OF. 

The  evidence  shows  that  the  railroad  company  undertook  to  car- 
ry a  package  intrusted  to  them  beyond  the  terminus  of  their  own 
line.  Held,  that  the  company  thereby  became  responsible  for  its 
safe  delivery  at  its  destination.     Railroad  Co.  v.  Ramsey,  3. 

RECORDER'S  CERTIFICATE. 

1.  The  official  responsibility  of  the  Recorder  of  Deeds  when  he 
signs,  seals  and  delivers  his  certificate  of  search,  rests  not  simply 
upon  the  evidence  the  certificate  affords,  but  the  duty  it  involves. 
Saving  Fund  v.  Owen,  302. 

2.  Time  begins  to  run  under  the  Statute  of  Limitations  not  from 
the  time  of  giving  of  the  certificate,  but  from  the  happening  of  the 
damage.     Id. 

3.  The  action  lies  not  for  giving  the  false  certificate,  but  for 
damage  happening  by  reason  of  its  falsity.     Id. 

ROAD  LAW.    . 

1.  The  Court  of  Quarter  Sessions  of  the  County  of  Schuylkill  has 
jurisdiction  in  a  proceeding  to  widen  a  street  in  the  borough  of 
Pottsville.    Norwegian  Street  Widening,  49. 

2.  Upon  a  certiorari  the  Court  will  not  notice  certificates  or  mat- 
ters dehors  the  record.     Id. 

3.  Under  the  order  of  the  Judges  of  the  Common  Pleas  fixing  the 
terms  for  trial  of  civil  causes,  no  change  was  made  in  the  return 
days  and  regular  terms  as  fixed  by  the  Acts  of  5th  April,  1849,  and 
3d  April,  1855,  and  the  reports  of  road  viewers  must  be  made  to  said 
term.    Id. 

4.  The  Court  has  power  to  modify  or  set  aside  the  report  of  street 
viewers.     Pine  Street,  458. 

SAVING  FUND. 

1.  Payments  made  on  stock  by  a  member  of  a  loan  association 
under  the  Act  of  12th  April,  1859,  are  not.  ipso  facto,  payments  upon 
the  mortgage.     Saving  Fund  v.  Hart,  73. 

2.  The  mortgagor  or  the  association  may  so  apply  them,  but  if 
neither  do  so  a  purchaser  at  Sheriff's  sale,  being  a  stranger,  cannot 
so  apply  them.     Saving  Fund  v.  Hart,  73. 

3.  Stock  in  a  Saving  Fund  or  other  corporation,  standing  in  the 
name  of  a  defendant  in  an  execution,  is  not  liable  to  be  sold  as  his, 
if  it  actually  belongs  to  another,  although  the  rules  of  the  corpora- 
tion required  transfers  of  stock  to  be  made  in  the  presence  of  one 
of  its  officers.  Clauses  in  an  act  of  incorporation,  providing  that  its 
stock  only  be  transferred  in  the  books  of  the  company,  is  for  the  se- 
curity of  the  corporation,  and  does  not  prevent  the  title  from  pass- 
ing as  between  vendor  and  vendee.    Oerther  v.  Bank,  96. 

4.  A  member  of  a  Saving  Fund»  which  has  sustained  losses,  can- 
not withdraw,  bring  suit,  and  recover  back  all  he  has  paid  to  the 
association,  and  thus  cast  the  whole  burden  of  losses  on  the  re- 
maining members.    Frlel  v.  Saving  Fund,  301. 

-See  Affidavit  of  Defence,  9. 
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SCHOOL. 

1.  When  a  new  school  district  is  formed,  the  Court  shall  determine 
■Whether  an  undue  proportion  of  the  real  estate  and  school  houses 
belonging  to  the  old  district,  have  been  included  within  the  bounds 
of  the  new  district;  and  if  so,  how  much  money  shall  be  paid  there- 
for by  the  new  to  the  old  school  district.  In  ascertaining  this,  a  flar 
rule  is  to  take  into  consideration  the  taxable  property,  the  number 
of  taxpayers  and  the  number  of  pupils.  Gilberton  School  Board's 
Petition,  15. 

2.  Money  on  hand,  debts  unpaid,  taxes  uncollected,  &c.,  are  to  be 
divided  between  the  districts  in  just  proportions.     Id. 

3.  Under  the  provisions  of  the  Act  of  15th  of  February,  1859,  one 
who  is  filling  the  oflBce  of  township  auditor  is  ineligible  to  an  elec- 
tion as  school  director;  he  cannot  qualify  himself  by  resigning  the 
first  office  after  he  has  been  elected  to  and  accepted  the  second  one. 
Commonwealth  v.  Hatter,  120. 

SERVICE. 

1.  A  wrong  service  is  cured  by  the  appearance  of  the  parties. 
Hoffman  v.  Galland,  22. 

2.  A  corporation  chartered  by  this  State,  located  its 
principal  office  outside  of  the  State.  As  none  of  its 
officers  reside^  In  this  State,  process  oould  not  be 
served  on  them.  Held,  that  under  the  Act  of  11th  April,  1872,  which 
provides  for  service  of  process  in  such  cases  by  publication  for  six 
weeks  previous  to  the  return  day,  that  publication  for  a  less  period 
than  six  full  weeks  was  not  such  a  service  as  satisfied  the  require- 
ments of  the  statute.     Boyer  v.  Star  Iron  Co.,  124. 

3.  Service  upon  the  agent  of  a  foreign  corporation  is  good.  Ram- 
sey V.  Sewing  Machine  Co.  137. 

4.  Service  by  leaving  a  copy  at  "defendant's  house,"  "with  a  mem- 
ber of  the  family,"  Is  sufficient.    Smith  v.  Noon,  229. 

5.  Service  of  an  original  writ  In  cases  of  Insurance  companies  and 
other  aggregate  corporations,  except  counties  and  townships,  must 
be  on  the  officer  mentioned  in  the  Act  of  1836.  The  6th  section  of 
the  Act  of  8th  April,  1851,  applies  only  to  foreign  corporations. 
Richardson  v.  Railroad  Co.,  234. 

6.  A  principal  defendant  under  tne  Act  of  6th  April,  1859,  author- 
izing service  of  process  upon  persons  beyond  the  jurisdiction  of  the 
Court,  Is  such  a  person,  who  is  affected  by  a  decree  of  the  Court 
and  necessarily  Involved  In  the  subject  of  controversy.  Hunt- 
zinger  v.  Phi  I  a.  Coal  Co.,  286,  384. 

7.  Where  neither  the  subject  matter  or  the  parties,  are  within  the 
jurisdiction  of  the  Court,  service  of  process  will  be  set  aside  and 
vacated,  as  to  non-residents.    Id. 

See  Divorce,  1.    Justice  of  the  Peace,  6. 

SET-OFF. 

1.  A  claim  for  unliquidated  damages  growing  out  of  a  contract 
difl!erent  from  that  on  which  suit  has  been  brought  may  be  given  In 
evidence  by  the  defendant  as  a  set-off  to  the  claim  of  the  plaintiff. 
Morris  v.  Pott,  242. 

2.  The  damages  claimed  as  a  set-off  must  arise  ex  contractu,  and 
not  from  a  tort:  they  must  be  direct  or  capable  of  being  ascertained 
by  some  known  legal  standard,  not  contingent  nor  merely  specula- 
tive.   Id. 

3.  Defendant  must  either  plead  the  set-off,  or  give  notice  of  it  as 
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special  matter  to  the  pltintifif  within  six  years,  or  such  defence  will 
be  barred  by  the  statute  of  limitations.    Id. 

See  Affidavit  of  Defence,  5,  6.     Poor,  2. 
SHERIFF'S    INTERPLEADER. 

1.  The  defendant  in  a  feigned  issue  is  not  bound  to  offer  any  evi- 
dence to  show,  a  right  in  him,  to  tne  verdict  of  the  Jury,  when  the 
claimant  fails  in  his  proof.     Blum  V.  Warner,  156. 

2.  If  it  is  necessary  to  give  the  record  of  the  formation  of  the  is- 
sue in  evidence  upon  the  trial,  it  is  as  important  to  the  plaintiff  as 
to  the  defendant.     Id. 

3.  When  an  issue  is  formed  under  the  interpleader  act,  by  the 
order  of  Court,  to  try  the  title  to  property,  all  questions  as  to  the 
right  of  the  sheriff's  relief,  ai-e  concluded  by  the  order,  and  the  is- 
sue awarded  is  alone  the  subject  of  trial.     Id. 

4.  Defendants  in  the  execution  were  properly  permitted  to  prove 
that  the  goods  levied  on  belonged  to  their  decendent's  estate.  The 
fact  that  the  witnesses  are  distributees  in  the  estate  of  the  plain- 
tiff's decedent  did  not  disqualify  them.  This  being  an  action  "by  or 
against  executors,"  etc.,  the  question  of  the  competency  of  the  wit- 
nesses remains  as  if  the  Act  of  April  15th,  1869,  had  not  been  passed. 
Bruner  v.  Wallace,  331. 

5.  Where  personal  property  is  levied  upon  by  the  sheriff,  the  bond 
of  the  claimant  is  sufficient,  where  it  appears  that  the  title  is  not  de- 
rived from  the  defendant.     Buechley  v.  Walker,  459. 

6.  An  affidavit  of  claim  may  be  made  by  any  one  having  know- 
ledge of  the  facts,  as  the  statute  does  not  require  it  and  the  object 
of  the  Interpleader  Act  is  to  protect  the  sheriff  against  the  claimant. 
Id. 

7.  In  a  sheriff's  interpleader  the  issue  awarded  was,  whether 
the  right  of  property  in  the  goods  and  chattels,  or  any  of  them,  was 
in  the  plaintiffs  at  the  time  they  were  levied  upon  by  the  sheriff. 
The  parties  were  limited  to  this  issue,  and  no  other  could  be  tried. 
Scholienberger  v.  Fisher,  493. 

SHERIFF'S  SALE. 

1.  The  Court  has  power  to  set  aside  a  sheriff's  sale  of  personal 
property  where  there  is  such  irregularity  or  fraud  as  to  have  pro- 
duced a  sacrifice  of  the  property  to  the  prejudice  of  any  party  in- 
terested.    Moyer  v.  Nickol,  76. 

2.  In  such  cases,  it  is  not  necessary  that  the  purchaser  of  the 
property  should  be  a  party  to  the  fraud  or  the  irregularity.    Id. 

3.  Under  the  Stay  Law  of  March  23,  1877.  it  is  the  duty  of  the 
sheriff  when  two-thirds  or  more  of  the  appraised  valuation  is  not  of- 
fered for  the  premises  about  to  be  sold,  to  make  return  in  his  writ 
stating  the  fact,  in  order  that  the  defendant  may  comply  with  the 
fifth  section  of  said  Act,  and  thereby  obtain  the  stay  contemplated 
by  the  Act.    Do  Ian  v.  Ward,  116. 

4.  A  sheriff's  deed,  acknowledged  in  open  court,  but  not  delivered, 
passes  no  title  to  the  premises  described  therein,  and  the  Court,  in 
a  proper  case,  has  the  power  to  stay  delivery  and  set  aside  the  sale. 
Id. 

5.  In  sheriff's  sales  the  rule  of  caveat  emptor  applies  where  there 
has  been  no  misrepresentation  or  fraud  practiced;  and  where  no- 
tice of  the  true  state  of  facts  has  been  given,  a  sale  will  not  be  set 
aside,  even  though  the  purchaser  may  have'  acted  under  an  erron- 
eous belief  as  to  the  amount  of  liens  subject  to  which  the  property 
was  sold.     Laflin  v.  Scholtes,  178. 
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6.  Where  there  is  a  clear  want  of  authority  in  the  sheriff  to  make 
a  sale  of  real  estate,  his  deed  conveys  no  title  to  the  purchaser.  The 
Court  will  not  award  the  vendee  possession  of  the  premises,  where 
defence  is  made  on  this  ground.     Woeltjen  v.  O'Mally,  346. 

7.  Negative  testimony,  that  no  notices  were  put  up  on  the  prem- 
ises advertised  for  sale  by  the  sheriff,  given  by  persons  who  would 
have  been  likely  to  see  them,  and  where  the  defendant  had  no  actual 
notice  of  the  sale,  and  where  the  return  is  silent  as  to  the  posting  of 
such  notices,  if  uncontradicted,  w.a  be  suflacient  to  set  aside  the 
sale.     Wells  v.  McCaragher,  350. 

S.  In  proceedings  belore  a  justice  under  Act  of  June  16th,  1836, 
(P.  L.  180;  Purd.  Dig.  660)  to  obtain  possession  of  real  estate  pur- 
chased at  sheriff's  sale,  where  the  defendant  makes  oath  that  he 
holds  in  his  own  right  and  not  under  the  defendant  in  execution, 
and  files  his  recognizance,  the  proper  practice  is  for  the  justice  to 
certify  the  record  into  Court.    Worman  v.  McCiosKey,  402. 

9.  Where  the  record  is  removed  by  certiorari  into  Court,  the  case 
may  be  considered  as  in  Court  for  further  proceedings.  The  pro- 
ceedings in  Court  are  thereafter  in  ejectment,     id. 

10.  A  venditioni  exponas  cannot  be  issued  upon  a  judgment  after 
the  expiration  of  five  years  from  the  entry  of  such  judgment  unless 
revived  by  scire  facias,  or  by  agreement,  even  though  a  fieri  facias 
has  been  sued  out,  and  unless  fixed  within  the  statutory  period.  By 
the  expiration  of  the  lien  of  the  judgment  the  lien  of  the  execution 
is  gone.     Brandon  to  use,  &c.,  v.  Lawrence,  435. 

11.  The  Court  cannot  award  the  purchaser  at  a  sheriff's  sale  a 
writ  of  possession  when  the  party  in  possession  does  not  claim  un- 
der the  defendant.    Saving  Fund  v.  Imschweilcr,  453. 

12.  When  the  amount  due  on  a  mortgage  not  discharged  by  a 
sheriff's  sale  added  to  the  amount  of  the  purchaser's  bid,  was  more 
than  two-thirds  of  the  appraised  value  of  the  property,  the  sale  will 
not  be  set  aside  under  the  provisions  of  tne  Act  23  March,  1877,  P. 
Laws,  30,  (termed  the  *'stay  law")  because  the  amount  of  the  bid 
alone,  was  less  than  two-thirds  of  the  appraised  value.  Arnold  ct  al. 
V.  Weirman,  487. 

See  Personal  Property,  2.    Trusts. 

SHORT-HAND  NOTES. 

In  the  absence  of  any  agreement  between  the  parties  on  the  sub- 
ject, shorthand  notes  are  the  property  of  the  stenographer.  Short- 
hand Notes,  84. 

STATUTE  OF  FRAUDS. 

A  parole  sale  of  land  when  no  possession  is  given  is  within  the 
statute  of  frauds  and  cannot  be  enforced.     Kutz  v.  Hepler,  499. 

STOCK.     See  Bank,  1.     Corporation,  5.     Personal  Property,  1.     Man- 
damus, 4.    Saving  Fund.    Taxation,  8. 

SURETY. 

The  death  of  the  principal  obligor  on  a  bastardy  bond  discharges 
the  surety.    City  v.  Haslitt,  447. 

TAXATION. 

1.  Real  and  personal  property  are  liable  to  taxation  for  road  pur- 
poses in  the  district  or  township  in  which  they  are  located,  whether 
the  owner  reside  in  said  district  or  not.    Harris  v.  M'Haie,  43. 
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2.  When  the  general  power  to  assess  exists,  the  proper  remedy 
for  illegal  taxation  is  by  appeal,  and  if  none  be  given,  the  Common 
Pleas  cannot  revise  the  judgment  or  the  tax  officer.    Id. 

3.  The  Court  has  no  power  to  order  the  levy  of  a  special  tax  to 
pay  the  indebtedness  of  a  borough.    Archbald  Borough  Tax,  161. 

4.  It  is  the  duty  of  the  supervisors  and  overseers  of  the  poor  to 
provide  books,  and  to  have  entered  in  them  copies  of  all  township 
rates  and  levies.    Laubach  v.  Dodson,  328. 

5.  There  can  be  no  legal  levy  or  assessment  without  a  record 
made  of  it  in  the  manner  and  form  prrovided  by  the  statute.     Id. 

6.  The  collector  of  township  taxes  must  be  appointed  at  a  regular 
meeting  of  the  supervisors  and  overseers,  convened  for  the  pur- 
pose, and  the  duplicate  and  warrant  must  be  signed  by  them.     Id. 

7.  Assessments  not  made  in  the  manner  prescribed  are  Irregular 
and  void,  and  a  taxpayer  may  refuse  payment  of  such  assessments. 
Id. 

8.  Where  the  stock  of  a  water  company  was  exempt  from  taxa- 
tion the  constitutional  amendment  passed  afterwards  could  not  take 
away  such  exemption.    Commonwealth  v.  Water  Co.,  456. 

9.  The  real  estate  of  a  quasi  municipal  corporation  is  liable  to  tax- 
ation for  county  purposes.    Chadwick  v.  Maglnes,  469. 

See  Equity,  5,  7. 

TENDER.     See   Practice,  8. 

TERRE  TENANT. 

The  issuing  of  the  scire  facias,  alone  continues  the  lien  of  the 
judgment  for  the  period  of  five  years  from  the  date  of  such  issue, 
and  within  that  period  all  whom  it  is  Intended  to  charge  with  that 
Men  may  be  brought  in  and  judgment  had  against  them.  KIrby  v. 
Caah,  369.^ 

TOWNSHIP. 

1.  A  township  is  liable  for  damages  to  a  person  injured,  resulting 
from  negligence  in  the  making  and  repairing  of  the  public  roads. 
Although  an  Act  of  Assembly  directs  the  supervisor  of  the  township 
to  sell  such  roads  at  public  auction  to  the  lowest  and  best  bidder. 
Schelly  V.  Mahanoy  Township,  6. 

2.  It  is  the  duty  of  the  supervisor  (the  official  agent  of  the  town- 
ship), notwithstanding  the  contract,  to  see  that  the  roads  are  in 
good  and  safe  condition  for  the  public  travel.     Id. 

3.  A  township  is  a  quasi  municipal  corporation,  and  not  subject 
to  be  attached  as  garnishee.    Slattery  v.  Murphy,  142. 

TOWNSHIP  OFFICERS. 

1.  D  was  treasurer  and  road  tax  collector  of  the  township  of  West 
Mahanoy.  Property  holders  worked  out  a  large  part  of  the  taxes  for 
which  they  were  rated.  Held,  That  the  auditors  erred  in  allowing 
D  two  commissions,  one  as  collector  and  another  as  treasurer,  on 
the  worked  out  taxes.  He  is  only  entitled  to  his  commission  as  col- 
lector.    Lewis  V.  Flanagan,  195.    Breiach  v.  Brennan,  199. 

2  Township  auditors  have  all  the  necessary  judicial  powers  to 
enable  them  to  perform  their  official  duties.    Lewis  v.  Flanagan,  195. 

3  Upon  an  appeal  to  the  Court  of  Common  Pleas  by  a  taxpayer 
from  the  settlement  of  the  township  auditors,  under  the  Act  of 
May  Ist,  1876,  the  Court  will  reform  the  account  If  erroneous. 
Breisch  v.  Brennan,  199. 
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TRADE-MARK. 

1.  The  commercial  name  of  an  article  which  every  man  has  a 
right  to  make  and  sell,  cannot  be  appropriated  as  a  trade-tnark 
Dreydoppei  v.  Young,  450. 

2.  But  when  coupled  with  other  distinctive  features  the  Whole 
may  be  so  appropriated.    Id. 

3.  A  fraudulent  or  even  accidental  copy  of  the  plaintiff's  trade- 
mark, with  merely  colorable  and  evasive  differences,  calculated  to 
impose  upon  the  public,  will  be  enjoined.    Id. 

tRUSTEE. 

1.  A  trustee  who  serves  without  tompensation  and  deposits  trust 
funds  in  a  bank  of  good  reputation,  is  not  liable  for  loss  caused  by 
the  failure  of  such  bank.    Church  v.  Strauch,  438. 

2.  But  he  is  liable  for  interest  he  actually  receives.    Id. 

See  Decedents'  Estates,  4.    Fraud,  2,  3. 

TRUST*. 

1.  Since  the  passage  of  the  Act  of  22nd  April,  1856,  a  trust  in 
lands  cannot  be  established  by  parol  evidence  without  writing. 
Schumacher  v.  Wurtz,  230. 

2.  A  promise  to  purchase  at  a  sheriff's  safe  for  the  benefit  of  Uie 
defendant  in  the  execution  will  not  constitute  the  purchaser  a  trus- 
tee for  him  unless  the  purchase  was  made  with  the  money  of  the 
defendant.    Id. 

USURY. 

1.  The  endorser  of  a  note  which  is  the  last  of  a  series  of  renew- 
als, can  set  up  against  the  holder  tne  usurious  interest  paid  by  the 
maker  on  the  entire  series  of  notes  to  which  he  was  a  stranger,  the 
same  holder  having  discounted  all  the  notes.    Bank  v.  Meyer,  105. 

2.  Where  the  obligor  or  promissor  remains  the  same,  any  secm*- 
Ity  given  in  payment  or  discharge  of  an  usurious  security  is  equally 
void  with  that.  The  original  taint  attaches  to  all  the  descendant 
obligations,  however  remote,  if  the  descent  can  be  traced,  fteiner 
V.  Heckler,  204. 

3.  The  defalcation  of  usurious  interest  allowed  at  ahy  time  before 
a  judgment  is  fully  paid.     Id. 

4.  A  judgment  debtor  who  has  paid  usurious  interest  on  a  judg- 
ment, and  who  has  confessed  a  judgtnent  of  revival,  is  not  precluded 
by  the  confession  from  asking  that  the  latter  judgment  be  or^ned 
on  the  ground  of  usury,  or  from  crediting  the  usurious  interest  on 
the  principal  as  allowed  by  tne  Act  of  28th  May,  1858.  In  such  a 
case  the  Court  will  open  the  judgment.     Walter  y.  Breisch,  235. 

WAGES,   LIEN  OF. 

1.  The  prefwence  given  to  the  wages  of  labor  by  the  Act  of  April 
9th,  1872,  does  not  extend  to  the  case  ot  a  levy  made  on  the  t>e^sonal 
property  of  the  debtor,  on  a  judgment  obtained  against  him  by  a 
third  party,  where  the  wages  for  the  payment  of  which  claim  is 
made,  were  earned  after  the  date  of  the  levy.  Schwarlt  V.  Ber- 
nard Banks,  52. 

2.  The  general  act  of  9th  April,  1872,  relative  to  wages,  does  not 
repeal  the  local  act  of  11th  April,  1862.  They  must  be  construed 
together  as  statutes  in  pari  materia.  Conroy,  trustee,  Ac,  v.  Good- 
man, 492. 
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WILL. 

1.  Testator,  an  uneducated  man,  wrote  his  own  will,  devising  the 
property  in  controversy  to  his  sons  and  their  children  after  them. 
Held,  that  children  meant  in  this  will  "heirs  of  their  body,"  and 
that  his  sons  took  an  estate  tail.     Blair  v.  Miller,  462. 

2.  An  executor  whose  demand  for  probate  and  letters  testa- 
mentary is  denied  is  clearly  within  the  provision  of  the  Act  of 
March  15th,  1832,  giving  the  right  of  appeal  to  "any  person  inter- 
ested."    King's  Will,  465. 

3.  The  fact  that  the  appellant  is  not  a  citizen  of  this  State,  and 
has  not  entered  security  for  costs,  is  not  a  valid  'reason  for  refusing 
the  issue  prayed  for — The  practice  in  such  case.     Id. 

4.  The  fact  that  from  the  record  the  appeal  appears  to  have  been 
taken  prior  to  the  admission  to  probate  of  the  will  of  which  the  re- 
spondents are  executors,  does  not  affect  the  merits  of  the  case.     Id. 
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